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CHAPTER I 

WHAT IS LAW? 

Law is that which systematically impels conduct. 

It takes no feeble courage thus to hazard still another defini- 
tion after the scores that have been given since Demosthenes 
and Xenophon began the search. I am not unmindful of what 
Sir Frederick Pollock says : “ The greater a lawyer's opportunities 
of knowledge have been, and the more time he has given to the 
study of legal principles, the greater will be his hesitation in face 
of the apparently simple question. What is Law?” 

Nevertheless my definition is ventured, for some definition of 
the basic fact seems desirable when engaging in a study of the 
making of law, and this one may not be worse than any other. 
At any rate it excels in brevity. It has the advantage of not 
saying too much, for every explanatory term and modifying 
limitation invites confusing controversy when law is the theme. 
Indeed its chief value may be in its omissions. 

Observe that it embodies but two affirmations — the force 
must be exerted with some degree of system and it must tend to 
coerce. Even these are wanting, or at any rate subordinate and 
inferential, in such a definition as that of Emanuel I£ant: "The 
sum total of the conditions under which the personal wishes of 
one man can be reconciled with the personal wishes of another 
man, in accordance with a general law of freedom.” ‘ Does this 
not describe the object toward which law strives, rather than 
law itself? 3avigny came nearer satisfying when he defined law 
as " the rule whereby the invisible border line is fixed within whi ch 
the being and the activity of each individual obtains a secure and 
free space.” ^ This suggests both system and coercion, but the 
emphasis here too is on one -purpose. That makes each definition 
inadequate, for there have been countless laws meant for quite 
' Rechislehre, Werh, -VTi, 27. * System dm Beohts, l, 332, 
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another purpose, that of the common welfare regardless of in- 
dividual rights or freedom. 

Any attempt in definition to justify the rules that constitute 
law stirs up difficulties. When Cicero says, “ Lex est recta ratio 
imperandi atque prohibendi," ‘ or Hooker in English to like effect, 
“ That which reason in such sort defines to be good that it must 
be done,” ^ we are at once led to remonstrate that in many laws 
the element of reason does not enter at all. They are conven- 
tional, artificial, arbitrary, based on motives of convenience. 
They are standards of conduct meant to save tune, labor, fric- 
tion. This is notably true of customs, whether unwritten, as, for' 
example, those of the table, or formulated, as in the case of cer- 
tain laws of the road. Whether such rules are reasonable or not 
has no bearing on their existence. Indeed the complete absence 
of the element of reason is shown by the fact that hardly a rule of 
this class can be found which is not reversed in some other part 
of the world. Manifestly Cicero confused us when he implied 
that the reasoning must be correct. Hooker lilcewise led us astray 
when he intimated that reason is to vouch for inherent goodness. 
Mad tyrants have issued edicts that were none the less laws be- 
cause unreasonable. Assemblies have enacted many laws not 
commending themselves to the common reason, laws generally 
denounced as bad and often quickly repealed, but none the less 
laws while in force, Not a few of the unwritten laws that meet 
with universal observance, notably those of fashion in dress, are 
admitted by everybody to be unreasonable — worse than that, 
not salutary, even distinctly harmful. 

Uncertainty also comes when anything about the form of law 
is brought into the definition. Note that of Xenophon: " What- 
ever the ruling paik of the State, after deliberating as to what 
ought to be done, shall enact, is called a law." Hobbes restricted 
it to a matter of "speech.” Blaekstone thought it ” a rule pre- 
scribed.” Bentham made it " a portion of discourse ” ; Lieber, an 
“expression of the will of human society" ; Mulford, “ the formal 
affirmation of the wiU of the people.” All these phrases shut out 
that great mass of law which is unenaoted — the law of custom. 
It is the law taught to the child from the dawn of his intelligence 
until he leaves the home — when the parent says, "You must 
always do this,” or, “ Yon must nevet do that.” Some parts of it 
we oaU “manners.” Some we call ‘‘morals." Its higher forms, 

' J3e Leatim, i, 16. ^ Ecclemstical Polity, i, 3, 8. 
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dignified by the courts when applying the common law to specific 
cases, we call “ precedents." These, to be sure, are afifirmations, 
expressions, speech, or discoui'se, but they are not enactments, 
Yet they systematically impel the greater part of the social con- 
duct of manldnd, and they have all the necessary attributes of 
law, provided that by "systematically'' we here mean normalcy, 
generality, some degree of continuity, and do not demand formu- 
lation. 

Observe that customs and precedents "impel” rather than 
“ compel.” Around the difference between these two force-forms 
has gathered much controversy. They differ in that compulsion 
is usually effected with the help of a definite penalty, such as 
fine or imprisonment, whereas the penalties of impulsion may 
be indefinite, such as the loss of good-will or social standing. 
John Austin’s declaration in his exceedingly abstruse but won- 
derfully logical lectures on Jurisprudence, ^ makes one view plain: 
"There can be no law without a judicial sanction, and until cus- 
tom has been adopted as law by courts of justice, it is always un- 
certain whether it will be sustained by that sanction or not.” ^ 

Upon this with allied principles Austin, following Jeremy 
Bentham, and his immediate successors founded what is known 
as the English analytical school of jurisprudence. In harmony 
with their views various writers who seem to think that in defini- 
tion something should be said about immediate sources, would 
require some form of recognized authority. Thus Lieber would 
have law "the public will of a part of human society constituted 
into a State.” Mulford wants it " a rule of action made obligatory 
by the State.” Woodrow Wilson thinks it is to be “backed and 
sanctioned by the force and authority of the regularly con- 
stituted government of the body politie." T. E. Holland calls for 
“ a determinate authority.” 

Note that all these neglect the law of custom unless it has re- 
ceived some formal recognition. Yet this, the common law, which 
indeed may at some time be enforced by a State, may also exist 
regardless of expression by definite authority. Pressing this con- 
sideration, another school of thinkers developed, with Sir Henry 
Maine their leading champion in England and Savigny the best 

' Vol. II, S61, 

’ It may be helpful to warn the reader uoaccuatotned to legal terminology or 
the techiueal language of the sohools, thgt “Banotion" ia often uaotl in such dig- 
ousaicn irhoie most men would aay "penalty." 
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known to us on the Continent. The writers of this, the historical 
school, argue that even if there is no live law without a penalty, 
enforceable by somebody, it docs not necessarily follow that a 
law must have been adopted as such by courts of justice, or that 
the penalty must be enforced by an organized government. 

Put into the language of the philosophers, the arguments in 
this matter suggest only the dreariest realms of abstract specula- 
tion, but in their concrete application to the affairs of men they 
have led to wars, revolutions, epochs of history, and the problem 
is to-day as much as ever it was, pregnant with tremendous pos- 
sibilities. Per practical purposes, however, it concerns the seat of 
law rather than the source of law, and may be postponed for ex- 
amination by itself, that we may first consider the ultimate 
source from which law springs. 

Religion and Law 

Do the fundamental principles of law spring ultimately from 
the human intellect, or are they divine in their origin? 

There is reason to think that in prehistoric times all law was 
believed to have a superhuman source. Law and religion were 
one. In the illuminating pages of " The Ancient City,” Fustel de 
Coulanges tells us how it came about. An ancient belief com- 
manded a man to honor his ancestor; the worship of the ancestor 
grouped a family around an altar. Thus arose the first religion, 
the first prayers, the first ideas of duty, and of morals. Thus, 
too, was the right of property established, and the order of suc- 
cession fixed. Thus, in fine, arose aU private law, and all the rules 
of domestic organization. When men began to perceive that there 
were common divinities for them, they united in larger groups. 
The same rules, invented and established for the family, were 
applied successively to the phratry, the tribe, and the city. The 
religious idea was the inspiring breath and organizer of society. 

The traditions of the Hindus, of the Greeks, and of the Etrus- 
cans relate that the gods revealed social laws to men. The Cre- 
tans attributed their laws, not to Minos, but to Jupiter. The 
Lacedaemonians believed that their legislator was not Lycurgus, 
but Apollo, The Romans believed that Huma wrote under the 
dictation of one of the most powerful divinities of ancient Italy 
— the goddess Egeria. The Etruscans had received their laws 
from the god Tages. Solon, Lycurgus, Minos, Numa, might have 
reduced the laws of their cities to writing, but could not have 
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made them. The veritable legislator among the ancients was not 
a man, but the religious belief which men entertained. Social 
laws were the work of the gods; but those gods, so powerful and 
beneficent, were nothing else than the beliefs of men. 

During long generations the laws were not written; they were 
transmitted from father to son, with the creed and the formula 
of prayer. They were a sacred tradition, which was perpetuated 
around the hearth of famdy or city. On the day when men began 
to commit the laws to writing, they were consigned to the sacred 
books, to the rituals, among prayers and ceremonies. The laws 
concerning property and succession were scattered about among 
rules for sacrifices, for burial, and for the worship of the dead. 
Varro cites an ancient law of the city of Tusculum, and adds 
that he read it in the sacred books of that city. Dionysius of 
Halicarnassus, who had consulted the original documents, says 
that before the time of the Decemvii’s all the written laws at 
Home were to be found in the books of the priests. Later the 
laws were removed from the rituals, and were wi'itten separately, 
by themselves; but the custom of depositing them in a temple 
continued, and priests had the care of them. 

Even when Greece was at the height of her culture, it was still 
the belief that the authority of law was religious. “ This is Law,” 
said Demosthenes, “to which all men should yield obedience for 
many reasons, and espeoiahy because every law is a discovery 
and gift of God, and at the same time a decision of wise men.” 
In the terminology of the Roman jurisprudence, Bishop Stubbs ^ 
found proof of the special sanctity of the tenn “law.” He sug- 
gests that the variety of expression by means of which men 
avoided giving the title of law to their various enactments may 
be thus explained. The Assizes of Jerusalem, Sicily, and Ro- 
mania, the Establishments of Saint Lewis, the Recesses of the 
German diets, and many other like expressions, illustrate tins 
reluctance. 

Commingling of law and religion persists to this day in the 
case of that considerable part of mankind which adheres to the 
Mahommedan faith. Gibbon found from the Atlantic to the 
Ganges the Horan acknowledged as the fundamental code, not 
only of theology, but of civil and criminal jurisprudence; the 
laws regulating the actions and property of mankind are guarded 
by the infallible and immutable sanction of the will of God, 

' ComlMional fliafory, i, 67A 
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“The inspiration of the Hebrew prophets, of the apostles and 
evangelists of Christ,” says Gibbon, “might not be incompatible 
with the exercise of their reason and memory; and the diversity 
of their genius is strongly marked in the style and composition of 
the books of the Old and New Testament. But Mahomet was 
content with a character, more humble, yet more sublime, of a 
simple editor; the substance of the Koran, according to himself 
or his disciples, is uncreated and eternal; subsisting in the essence 
of the Deity, and inscribed with a pen of light on the table of his 
everlasting decrees, A paper copy, in a volume of siUc and gems, 
was brought down to the lowest Heaven by the angel Gabriel, 
who, under the Jewish economy, had indeed been despatched on 
the most important errands; and this trusty messenger succes- 
sively revealed the chapters and verses to the Arabian prophet.” ' 

In more recent times another great body of opinion about law 
has developed, ascribing to it human origin. Of course there have 
been overlappings of theory. Some say Moses was the medium 
through which God spoke, Othere say he was inspired by God. 
Still others say he was the wisest man of his time, and like all 
other men owed his gifts to the Creator, differing from his fellows 
only in that his debt was the greater. And stiU others say all he 
did was to formulate the customs most followed by his people, 
thus so approving himself to them that they accredited him with 
miraculous sagacity, which they believed must have been more 
than human in its origin and exercise, though in fact it was 
merely the display of common sense, that is, a sense of what is 
common to all, which is the great requisite for leadership. The 
arguments shade into each other like the colors of the rainbow. 
Nevertheless it Is possible to discriminate two broad bands of 
contrasting thought, even though their hmits blur. 

Modern discussion of the difference between these may be 
said to date from the famous book of Bishop Richard Hooker, 
“ Ecclesiastical Polity,” published 1594^1600, an argument for the 
Church as established by Elizabeth, against those who objected 
to a Church Polity having laws and usages of human institution. 
Ho sought to prove that laws are the products of man’s reason; 
that they are maintained by the majority as long as they attain 
their end; and by the same action of human reason are read- 
justed for the more certain attainment of the ends desired. “ 

^ chap. 60 . 

* Henry Motley, Int, to Locke'a Two TVeaiises 0/ Civil Oonerament. 
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Hooker’s purpose was to show that the Puritans were wrong 
when they looked wholly to the Bible for the foundations of 
church arrangements. Those Puritans who came to New Eng- 
land went beyond this and sought also in the Bible the founda- 
tions for civil arrangements, at any rate those not prescribed in 
their charters. The opening paragraph of the Body of Liberties, 
adopted by the General Gomt of Massachusetts Bay in 1641, de- 
clared that no man’s life should be taken away, no man’s honor 
or good name be stained, no man’s person arrested, unless by 
virtue of some express law, or, in the lack of a law in any particu- 
lar case, by virtue of the word of God. Three years later, the 
Elders, making foimal answer to the General Court much after 
the fashion of Supreme Court Justices in later days, sustained 
the constitutionality of this, so to speak. 

A more definite identification of human and divine command 
appears in the quotation borne by the title page of the Laws 
as first published, in 1648: “Whosoever therefore resisteth the 
Power, resisteth the Ordinance of God, and they that resist, re- 
ceive to themselves damnation. Romanes 13.” The same quota- 
tion appeared on the title page of the revisions of 1660 and 1672. 

Another quotation to like purpose concluded the preface to the 
revision of 1660. After saying that the light of Nature taught the 
heathen to account both laws and lawmakers sacrosancto, in- 
violable, the revisers went on to declare; “Religion and civil 
Order should make as deep Impressions upon Christians, espe- 
cially where Benefit and Damage are constant attendants. By 
this Hedge their All is secured against the Injuries of men, and 
whosoever breaketh this hedge, a Serpent shall bite him: They 
that rage against it, will find the thorns mil pnch them: They that 
fly to it for shelter, may find the leaoes to shade them: To such as 
you we need no other inducements but the authority of the 
Apostle, I Pet. 2. 13. and 17. Svhml your seloes to every Ordinance 
of man for the Lord’s sake: Fear God; Honor the King.” 

Connecticut began still more definitely with God as its law- 
giver. When the Reverend John Davenport and his company 
founded the settlement at Quinnipiack that was to become New 
Haven, they entered soon after their arrival (1638), at the close 
of a day of fasting and prayer, into what they termed a planta- 
tion covenant. In this they solemnly bound themselves, “That 
as in matters, that concern the gathering and ordering of a church, 
so also in all public offices which concern civil order; as choice of 
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magistrates and officers, making and repealing laws, dividing 
allotments of inheritance, and all things of hke nature, they 
would all of them be ordered by the rules, which the scripture 
held forth for them.” In the following year on the 4lh of June all 
the freemen assembled in a large bam and proceeded to lay the 
foundations of their civil and religious polity. They resolved that 
the scriptures held forth a perfect rule for the direction and gov- 
ernment of all men in duties which they are to perform to God 
and men, as well in families and commonwealth, as in matters of 
the church; and went on to repeat the words of their first cove- 
nant. 


Custom as a Souhch op Law 

Professor W. G. Sumner of Yale was not satisfied with the 
word “ customs” for the title of an exhaustive treatise on human 
institutions. To his wonderfully instructive and illuminating 
book he gave the name “Folkways,” in want of a better, un- 
familiar though it is. Throughout his pages, however, ho had 
constant recourse to the Latin word “mores,” for which we have 
no precise English equivalent. It covers customs, habits, man- 
ners, fashions, traditions, institutions — what we sometimes call 
the unwritten laws of conduct. Here once more language is in- 
adequate, or at least inaccurate, for the “mores” of a modem 
community are at least set forth in writing by a myriad Lord 
Chesterfields, creditors of periodicals for “ ladies,” or preachers of 
sermons, or expounders of ethics in portly volumes. Nevertheless 
the phrase “unwritten law” has had a conventional significance 
equal to the purpose ever since Thucydides in his famous “Fu- 
neral Oration of Pericles” spoke of the regard of the Athenians 
"for those unwritten laws which bring upon the transgressor of 
them the reprobation of the general sentiment.” 

“Custom” may serve as well as “folkways” or “mores” if wo 
but agree so to understand it. 

“ Custom,” then, in the wider sense, preceding religion, was un- 
doubtedly the original source of law. Nobody to-day contends 
for the view made famous by Eousseau, that society began with 
a compact. It began with custom, which at the outset was hardly 
more than habit. Centuries slowly formed the idea that what 
had been done should be done. With it grew the belief that the 
reason for compliance with custom was supernatural, for prim- 
itive man early came to thmk that gods and demigods and all 
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sorts of spirits were the cause of all sorts of happenings, that they 
bestowed all rewards and punishments, and that a violation of 
custom would bring down their wrath. The first conception of 
law, therefore, was that of a custom, and the first conception of 
justice concerned the violation of custom. It is certain that m 
the infancy of mankind no sort of legislation, not even a distinct 
author of law, was contemplated or conceived. From some in- 
definite source at first, later from divinities or spirits localized 
and personified, came the commands to be obeyed. Inevitably 
the relations between men, as they began to be social, required 
interpretation and application of these commands. Elders or 
wise men, chiefs or kings or priests, gave judgments. As Sir 
H. S. Maine says in his classic work on “ Ancient Law,” the only 
authoritative statement of right and wrong was a judicial sen- 
tence after the facts, not one presupposing a law that had been 
violated, but one breathed for the first time by a higher power 
into the judge’s mind at the moment of adjudication, 

Next comes the epoch of Customary Law. Customs or Ob- 
servances now exist as a substantive aggregate, and are assumed 
to be precisely known to the aristocratic order or caste. Our au- 
thorities leave us no doubt that the trust lodged with the oligar- 
chy was sometimes abused, but it certainly ought not to be re- 
garded as a mere usurpation or engine of tyranny. Before the 
invention of writing, and during the infancy of the art, an aris- 
tocracy invested with judicial privileges formed the only ex- 
pedient by which accurate preservation of the customs of the 
race or tribe could be at all approximated. Their genuineness 
was, as far as possible, insured by confiding them to the recollec- 
tion of a limited portion of the community.’- 
In the course of time declarers of law appeared in many guises 
— rulers of all sorts, chiefs, princes, l^gs, every variety of 
.monarchs; men distinctively known as lawgivers, such as Moses, 
Solon, Lycurgus; in anstocracies, small groups of the stronger 
men; in democracies, the people themselves, as perhaps in all 
the Germanic tribes; of late the people by their representatives, 
in parliaments, congresses, and other forms of legislatures; and 
through all periods, the judges. 

With the invention of writing it was natural that the declara- 
tion of customs should be recorded. Hence came what are called 
codes, The oldest of these yet known to us was the work of 
> Sii H, S, Maine, Ancient Lawt 4th Am. ed., 11, 
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Hammurabi, who reigned in Babylon about 2250 b.c. His full 
code, the most elaborate monument of early civilization so far 
discovered, he engraved on great stone stelas, set up in the prin- 
cipal cities of his realm, where they could be read by all his sub- 
jects. There were about two hundred and eighty separate de- 
cisions or edicts, covering with great minuteness the rights of 
property, inheritance, marriage, divorce, injuries to hfe or person, 
wages for different kinds of service, rents of houses, boats, and 
other things, all showing a high state of civilization at the time 
of the patriarch Abraham; for Hammurabi is the Amraphel of 
Genesis xiv, who made a raid, with other kings, into Palestine, 
and captured Sodom. To a lawyer, familiar, as all lawyers mu.st 
be, with the history of the modern Statute of Frauds, it is most 
interesting to find that more than four thousand years ago Ham- 
murabi ordained that everything must be of record, written on 
tablets, or there was no obligation in case of loss. If stolen 
property was found on a man, and he could not show the bill of 
sale, he was regarded as a thief and punished with death. If a 
man had forgotten to take a receipt for money consigned to an 
agent for trade, he could exact no returns. It is no wonder that 
the soil of Babylon is full of these contract-tables.* 

The civilization of Babylonia rested on this legislation, which 
probably remained in effect until the period of the Greek con- 
quest under Alexander. Doubtless these laws were carried to all 
parts of the empire, even to Palestine, and very likely were there 
enforced, as far as conditions allowed, for centuries before Moses 
entered the Holy Land. 

We speak of these as the laws of Hammurabi. So, if they were 
not perfectly familiar, we might go on to describe the laws of 
Moses, and follow with the laws of Solon, and the other great 
lawgivers of antiquity, as they are called, but detail is needless. 
The only important thing for us here is to realize what was com- 
mon to all these codes in origin and development. 

Codification, properly speaking, is not legislation. It is the 
writing ofold law, not the making of new law. Codes have, in- 
deed, sometimes contained new law, but that has been foreign to 
their real purpose, which is to put in convenient form rules of 
conduct already known. The earliest codes were formal declara- 
tions of venerable customs that had not before been authorita- 
tively set forth in writing. Sometimes they crystallized custom, 

> Dr, William Hayas Ward, "Who Was Hammurabi?” Cmlwy, July, 1903. 
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stopped its chaBgG, and were to that extent bad, for it is not well 
that custom should not have the chance to change. To illustrate, 
take the criminal law. Even those who doubt whether on the 
whole mankind has perceptibly improved since history began, 
admit that in respect both of mercy and of the giving of pain, we 
have made great advance. When codes attached to penalties a 
permanence they otherwise would not have received, the codes 
were unfortunate, On the other hand, in a deteriorating society 
such as that of Rome under the Emperors, old ethical standards 
embodied in law doubtless delayed ^.saster. Eurthonnore codes 
have played a useful part in helping to unify nations formed of 
heterogeneous elements. By reconciling diverse customs, or by 
selecting between those in conflict, they have given unity and 
solidarity, as in Rome, France, and Germany, 

Inwovawow 

Niebuhr was accurate in saying that no one in the ancient 
world took it into his head to make a new system of laws, but it 
docs not follow that there were no new laws. Change was no 
longer spontaneous, from within; it had now to be artificial, from 
without. To alter old law embodied in a code was sometimes 
well-nigh impossible, always difficult. Only such a virile people 
as that of Rome, strong enough to grow and intelligent enough 
to bend the bars, could escape the prison of custom. The Roman 
jurisprudence, through a history longer than that of any other 
set of human institutions, shows a steady modification for the 
better, or, as Maine says, what the authors of the modifications 
conceived to be for the better. 

In the gloom of the Middle Ages human aspiration toward 
better things disappeared. It was to come to the surface again m 
England. There as everywhere else ancient law was custom. 
The idea of “ making ” law did not exist. The Anglo-Saxon King 
never legislated. The Witenagemot, the Great Council of the 
realm, never made what we should call new laws. When it tried 
men for breach of the law, it might have to declare whether old 
law, that is, old custom, had been changed, and to teU what the 
old custom had become; but to devise out of its own wisdom 
what the custom ought instead to be, and to command its ob- 
servance, was never contemplated. It is not probable there was 
anything we should call legislation before the Norman Conquest. 

Many writers say that English lawmaking began with Magna 
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Charta. J. R. Green, in his “History of the English People” 
(i, 245), observes that the Great Charter marks the transition 
from the age of traditional rights, preserved in the nation’s 
memory and officially declared by the Primate, to the age of 
written legislation, of Parliaments and Statutes, which was to 
come. Pollock and Maitlamd speak of it as “ the first chapter of 
the enacted law.” Yet Magna Gharta was a rehearsing and 
reviving of old liberties, and such were its various confirmations. 

Originally all general statutes were intended to restate cus- 
toms that had been violated or abused by King or Lords. As late 
as the seventeenth century, the Petition of Right and the Bill of 
Rights were of the same class, and indeed that may be said of our 
own Declaration of Independence. Burke gave the idea in his 
“Reflections on the Revolution in Eranco”: “You will observe 
that from Magna Charta down to the Declaration of Right, it 
has been the uniform policy of our constitution to claim and as- 
sert our liberties, as an entailed inheritance derived to us from our 
forefathers, and to be transmitted to our posterity.” 

Blaclcstone, writing just before America and France asserted 
the right of each generation to thinlc for itself, had declared; 
“ And it hath been an ancient observation in the laws of England, 
that whenever a standing rule of law, of which the reason perhaps 
could not be remembered or discerned, hath been wantonly 
broken in upon by statutes or new resolutions, the wisdom of the 
rule hath in the end appeared from the inconveniences that have 
followed the innovation.” ‘ In the essay just quoted, Burke also 
said: “ A spirit of innovation is generally the result of a selfish 
temper and confined views,” It ishard for us to realize that but a 
little more than a hundred years ago a leading English statesman 
and philosopher could pronoimce such a belief. Since his time, 
however, we have traveled more miles on the road of innovation 
than the lawmakers of the world had traveled in aU the centuries 
before. To-day we have almost come to look on change as the 
normal rather than the unnatural thing. 

Nevertheless, it is not yet agreed that there can be or ought to 
be makers of law. The controversy over this is modern because 
the idea is modem. If that controversy did not begin with 
Rousseau, yet his powerful influence in contributing to the French 
Revolution, that brought out the strictures of Burke, will war- 
rant the quoting of an eloquent passage in which Rousseau’s 

1 Commentaries, J, 70. 
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belief ia the artificial character of legislation clearly appears. 
“ The Legislator,” he said, “ puts into the mouths of the immor- 
tals that sublime reason which soars beyond the reach of com- 
mon men, in order that he may win over by divine authority 
those whom human prudence could not move. But it does not 
belong to every man to make the gods his oracles, nor to be be- 
lieved when he proclaims himself their interpreter. The great 
soul of the legislator is the real miracle which must give proof 
of his mission. Any man can engi-ave tablets of stone, or bribe 
an oracle or pretend secret intercom’se with some divinity, or 
train a bird to speak in his ear, or find some other clumsy means 
to impose on the people. Ho who is acquainted with such means 
only, will perchance be able to assemble a crowd of foolish per- 
sons; but he will never found an empire, and his extravagant 
work will speedily perish with him. Empty deceptions form but 
a transient bond; it is only wisdom that makes it lasting. The 
Jewish law, which still endures, and that of the child of Ishmael, 
which for ten centuries has ruled half the world, still bear wit- 
ness to-day to the great men who dictated them; and while 
proud philosophy or bhnd party spirit sees in them nothing but 
fortunate impostors, the true statesman admires in their systems 
the great and powerful genius which directs durable institu- 
tions.” ‘ 

Two score of years after Rousseau thus wrote, Napoleon Bona- 
parte, the greatest of modern lawmakers, was presiding as Birst 
Consul over the Council of State that passed upon the most note- 
worthy of constructive codes, Napol eon believed that law is a 
science, based on eternal principles of justice, to be set down by 
jurists rather than framed by a legislative body. His work it was 
that gave the great impetus to code-making. 

In Germany, rather than in France, the discussion of the 
principles involved in the issue first became clear-cut. There in 
1814 Thibaut, a Heidelberg professor, proposed the making of a 
code of laws that should be common to all the German States and 
so help toward unifying Germany, It was in reply to this that 
Karl Fried v. Savigny, professor at Berlin, won fame by an essay 
“On the Vocation o^ our Age for Legislation.” Savigny’s purpose 
was to show that laws may not be evolved from the reason of 
man, but gi’ow out of the life of a people. He believed that they 
were the fruit of habit, and that the province of legislation was at 

' Social Compact, book 2, dmp, yii. 
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most to explain, to supplement, to modify, at most to improve, 
and not to create. To be sure, ho admitted that as in the life of 
individual men no moment of complete stillness is experienced, 
but there is a constant organic development, such also is the ease 
in the life of nations, and of every individual element in which 
this collective life consists. This he likened to the constant 
formation and development to be found in the life of a language, 
and he thought it no more feasible to command the habits of a 
people than to command their speech. 

While Thibaut’s theory has been marvelously vindicated by 
its practical application in the unification of Germany and in its 
legislation, that of Savigny has carried off the honors in the ac- 
ceptance it has won from the writers on political science — a 
singular instance of the way in which rude statesmen sometimes 
ignore the logic of the closet philosophers. Yet although Ger- 
many, following Thibaut, has confuted a host of learned author- 
ities by achieving what they in effect declared impossible, it will 
not do to omit a fair presentation of their arguments. 

First note the view of an English contemporary of Savigny, 
Jeremy Bentham, who said, iconoclast and innovator though he 
was, that however odd or pernicious a religion, a law, a custom 
may be, is of no consequence, so long as the people are attached 
to it. The strength of their prejudice is the measure of the in- 
dulgence that should be granted. To take away a chimerical en- 
joyment or hope, is to do the same injury as if we took away a 
real hope, a real enjoyment. In such a case the pain of a single 
individual becomes, by sympathy, the pain of all. Thence re- 
sults a crowd of evils: antipathy against a law that wounds the 
general prejudice; antipathy gainst the whole code of which 
that law is a part; antipathy against the government that carries 
the law into execution.^ 

According to Francis Lieber, all that in a code which is not 
conformable to the spirit of society must fall to the ground. Men 
lilco Solon and Lycurgus did not make Constitutions, like Con- 
doicet, but rather collected them. This does not contradict the 
vast power of a great mind exercised over his community. That 
the community acquiesce in or support what he proposes or does, 
belongs likewise to the sense and sentiment of the community; 
and they will not, cannot acquiesce, except where that great 
mind acts out, completes, developes, and elevates, without mak- 

1 Theory of Lejislalian, traus. by S. lUldtetb, 76. 
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ing the rash attempt to establish something absolutely foreign 
and heterogeneous.' 

Of more recent writers, C. G. Tiedeman may be taken for il- 
lustration. The average common-sense of propriety, which is 
uniformly obeyed by the vast majority of the people, he believes 
to constitute m the main the standard after which rules of law 
are modeled. The morality commonly and uniformly practiced 
by the masses lends its character to the rule of law when it is first 
enunciated. And even when the rule is first promulgated, its 
ethical character is much lower than the standard of morality set 
up by ethical teachers; for only that code of morality can be en- 
forced against delinquents which the people generally obey. It 
it were attempted to enforce a higher standard, for example, to 
compel every one to do unto others as he would have them do 
unto him, the sanction would be wanting, for no penally is ef- 
fective unless it is backed by the posse comitaius} 

In this matter of penalty Leslie Stephen has observed that al- 
though a legal sanction may of course be added to any custom 
whatever, and thus it may seem that a State can make its own 
Constitution and define its own organic laws, in reality, however, 
the power of maldng a Constitution presupposes a readiness to 
act together and accept certain rules as binding, and this again 
implies a whole set of established customs, such as are necessary 
to the constitution and authority of a representative body.® 

While he was yet a Professor, Woodrow Wilson asserted that 
it is the function of the authorities of the State to direct, to lead, 
rather than to command. They originate forms hut they do not 
discover principles. In a very profound sense law proceeds from 
the community. It is the result of its undeliberate as well as its 
deliberate developments, of its struggles, class against elaas, in- 
terest against intercist, and of its compromises and adjustments 
of opinion. It follows, slowly, its ethical judgments, more 
promptly its material necessities. But law issues from the com- 
munity only in vague and inchoate form. It must be taken out 
of the sphere of voluntary and uncertain action and made precise 
and invariable. It becomes positive law by receiving definition 
and being backed by an active and recognized power within the 
state. The soveroi gn orga n of a State is, therefore, very properly 
said to be its Immaking organ. It transmutes selected tendencies 

1 Manual oj PoliHcal StMcs, 2nd ed., I, 231, 

2 The Untarilten Oanslitulian of the US., S. “ The Science of Sthicsi 143. 
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into stiff and ui’gent rules. It exercises a sovereign choice in so 
doing. It determines which tendencies shall be accepted, which 
^ checked and denied efiSciency. It forms the purposes of the 
‘ State, avoiding revolution if it form them wisely and with a true 
insight. This is sovereignty — to sit at the helm and steer, 
marking out such free courses as wind and weather will permit. 
This is the only sort of sovereignty that can be exercised in hu- 
man affairs. But the pilot is sovereign, and not the weather.^ 

Professor Sumner, having in his preface defined mores as “ pop- 
ular usages and traditions, when they include a judgment that 
they are conducive to societal welfare, and when they exert a 
coercion on the individual to conform to them,” proceeded in tho 
body of his book to show how acts of legislation come out of the 
mores. In low civilization all societal regulations are customs and 
taboos, the origin of which is unlmown. Positive laws are impos- 
sible until the stage of verification, reflection, and criticism is 
reached. Enactment is not possible until reverence for ancestors 
has been so much weakened that it is no longer thought wrong to 
interfere with traditional customs by positive enactment. Even 
then there is reluctance to make enactments, and there is a stage 
of transition during which traditional customs are extended by 
interpretation to cover new oases and to prevent evils. Legisla- 
tion, however, has to seek standing ground on the existing mores, 
and it soon becomes apparent that legislation, to be strong, must 
be consistent with the mores. Things which have been in the 
mores are put under police regulation and later under positive 
law. It is sometimes said that public opinion must ratify and 
approve police regulations, but this statement rests on an im- 
perfect analysis. The regulations must conform to the mores, so 
that the public wiU not think them too lax or too strict.^ 

W. W. Willoughby, speaking of the Savigny doctrine, con- 
cludes that in the development of law, custom is the conservative 
clement, legislative enactment the radical, The task of the true 
statesman is to give to both of these elements their due impor- 
tance. It was the great merit of the work of Savigny that he 
showed the task of the legislator should be largely limited to the 
statutory confirmation of principles that common usage has al- 
ready established, rather than the invention of laws according to 
individual caprice or judgment. As Count Portalis expressed it, 
"the legslature should not invent law, but only write it.” ® 

^ An Old and Qlher JSsmys, 94-95. ® Folkwayst 05^ 
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Emerson put it still more succinctly: “ The law is only a mem- 
orandum.” ^ 

Warrant for quoting at such length is to be found in the great 
practical importance of the issue. Every legislator is frequently 
told, “ You can’t make men good by law.” Constant is the argu- 
ment of the conservative that the people are not ready for reform, 
that they will not support a measure, that laws without public 
opinion behind them are worse than useless. Plutarch tells us 
that when Solon was asked if he had left the Athenians the best 
laws that could be given, he replied, “ The best they could re- 
ceive.” Grote puts it; ” He is said to have described them, not as 
the best laws which he himself could have imagined, but as the 
best which he could have induced the people to accept.” From 
that day to this, legislators have been told they must give the 
people what the people want. Yet Sir H. S. Maine declares it to be 
indisputable that much the greatest part of mankind has never 
shown a particle of desire that its civil institutions should be im- 
proved since the moment when external completeness was first 
given to them by their embodiment in some permanent record.® 

How are these things to be reconciled? If, as common observa- 
tion teaches, most men do not want customs changed, and if no 
law unsupported by custom will avail, how can there be ad- 
vance? 

It may be that the view of law by the writers who have been 
quoted has been incomplete. Surely it does not take into account 
certain definite facts in legislation. In our time many countries 
have enacted many laws that have upset custom, that have not 
been based on any expression of popular wiH, did not sprmg from 
the people, were not wanted by the people. Yet probably in far 
the greater number of cases these laws have accomplished useful 
results and have in the end won approval. When the housewives 
of Berlin were forbidden to shake rugs out of their front windows 
and were promptly arrested if they continued their custom, and 
when Berlin accepted back yards as the proper place to shake 
rugs, it shattered the Savigny theory that law ought to be a 
formulation of custom, ought to grow out of the life of the people. 
When railroad rebates were made criminal in this country, it left 
little of Woodrow Wilson^s theory that the function of the au- 
thorities of the state is to direct, to lead, rather than to command. 
A score of railroad practices to which a few thoughtful men ob- 

1 Emy on Folitics. * A-TU/ient Favi, 2J. 
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jected were actually defended by the railroads on the ground that 
they were universal custom. Mr. Wilson himself, when he be- 
came Governor of New Jersey, was said to have struck stoutly 
and successfully and usefully at various things which at least 
wore the guise of customs and against which there was no really 
widespread revolt until he led revolt. Whether or not that state- 
ment could be substantiated with particulars, it is at any rate in 
accord with common experience, for reforms never spring into 
being full-fledged. They are always at the start and often at the 
end, the work of a minority, sometimes a very small minority; 
and frequently they are forced upon a reluctant or hostile con- 
stituency. Again to turn to antiquity for illustration, recall what 
was told by Plutarch, after rehearsing the long hst of the laws of 
Solon; 

" Now when these laws were enacted, and some came to Solon 
every day, to commend or dispraise them, and to advise, if pos- 
sible to leave out or put in something, and many criticized, and 
desired liim to explain, and toll the meaning of such and such a 
passage, he, Imowing that to do so was useless, and not to do it 
would get him ill-will, and desirous to bring himself out of all 
straits, and to escape aU displeasures and exceptions, it being a 
hard thing, as he himself says, 

‘In great affairs to satisfy all sides,’ 

as an excuse for traveling, bought a trading vessel, and, having 
leave for ten years’ absence, departed, hoping that by that time 
his laws would have become fauuliar.” 

He quitted his native city in the full confidence that his laws 
would remain unxepcaled until his return; for, says Herodotus, 
“the Athenians could not repeal them, since they were bound by 
solemn oaths to observe them for ten years,” 

The course of Lycurgus was even more compelling than that of 
Solon. Plutarch says of the Spartan lawgiver that he told the 
people to agree to observe his laws till he came back, and then 
going off killed himself by fasting, whereupon Laceclmon "con- 
tinued the chief city of Greece for five hundred years, in strict 
observance of Tyourgus’s laws; in all which time there was no 
manner of alteration made, during the reign of fourteen IHngs.” 

Human nature has not changed since the days of Solon and 
Lycurgus. The wise few must still cajole or coerce the stolid 
many. That smaE fraction of every community which takes an 
earnest, serious, and intelligent interest in public affairs must 
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still make the decisions, and these will endure if in due time they 
win the approval of the majority. To ai'gue the contrary is to 
put the cart before the horse. 

Of course it is true that a law avowedly or even tacitly desired 
by the greater part of the people will be effective and efficient. 
This much of the argument of the Savigny school of writers is 
incontestable. When they go on to say that such a desire is an 
essential prerequisite, they err. Everyday experience disproves 
it. Fortified by this experience, legislators may well continue to 
study how to make such wisdom as they can command, of con- 
structive benefit- to their constituents. Let them not consent to 
be denied the tight to create. 

Bluntsclili was wiser than Savigny. “While it may be true,” 
said Bluntsohli, “that the present rests upon the past and cannot 
be entirely separated from it, yet it is none the less true that the 
foiTOB of cUfforent ages are variable, and out of the depths of 
Man’s nature, and brought forth by the mutations in the spirit 
of the age, new forms are created. The critical examination of the 
past is necessary in order to discover the grounds upon which we 
rest, but the consideration of the future is none the less necessary 
in order to determine whither we arc going. . . . The present is a 
union of the past and future. It alone is real. There is something 
that is not often sufficiently recognized by the historical school,” ‘ 

Even if the future should be left to take care of itself, oui' duty 
to the present calls for us to free it from so much of the past as is 
dead. The forester helps a tree to new life by lopping off the dead 
and decaying branches. So the legislator should lop off rules due 
to customs once vital, but now abandoned. To formulate, to 
create, and to destroy, all are proper functions of the lawmakers 
of to-day. 


Custom and the Coukts 

Let us pursue the problem farther by following it into the field 
of that most important group of law-declarers — the judges. 
The controversy reaches the heart of their function, and hence 
as to them has far more than academic significance. Underlying 
the question of “judge-made law,” it affects the future of the 
judicial department of goverrunent. It brings in issue the very 
nature, purpose, and scope of justice. 

As usual, definition makes much of the trouble. Men talk 

> QescUchte der neuren Slaalawissemcha^t, 625. 
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about "custom” wittout meaning the same thing. “The com- 
mon law” is used now in a popular, now in a technical, signifi- 
cance. Judges are said to “make” law, regardless of whether in 
fact they declare or apply or create. 

Coke said that the laws of England are “divided into common 
law, statute law and customs.” Without further discrimination, 
this would not meet technical demands, for though it be granted 
that custom is the source of law, custom is not necessarily law of 
itself, in the technical sense. General customs, as contrasted with 
particular or local customs, form the common law, but not all 
general customs, for only those are now avowedly applied as 
rules of the common law where judicial precedent can be found. 
The controversy comes over customs that have not received 
judicial recognition, or, more often, over inferences and analogies 
from customs whether hitherto recognized or unrecognized. In 
brief, may the judges in fact though not confessedly expand the 
common law beyond the artificial limits of precedent? 

Many heated denunciations of the American judiciary in re- 
cent years have had no other excuse than the charge that the 
judges in thus expanding the common law, or in “maldng” law, 
as it is usually described, have usurped authority. Yet that has 
been the process and the practice from time immemorial. Back 
in the days of the Stuarts we find Sir Robert Fihner speaking of 
it as a natural thing. His “Patriarcha,” published in 1680, had 
been written a generation before, for he died in 1653. In his third 
chapter he said: “Where precedents have failed, the judges have 
resorted to the general law of reason, and accordingly given 
judgment without any common law to direct them. Nay, many 
times where there have been precedents to direct, they, upon 
better reason only, have changed the law both in causes criminal 
and civil, and have not insisted so much upon the examples of 
former judges, as examined and coi-rected their reasons; thence 
it is that some laws are now obsolete and out of use, and the 
practice quite contrary to what it was in former times, as the 
Lord Chancellor Egerton proves by several instances.” 

Fihner gave more latitude to reason, independent and self- 
contained, than is necessary. If in has day judges commonly 
Went that far, those of our time can here find proof that the 
judiciary has become more circumspect. It is not to be denied 
that judges sometimes make law, to the extent of applying to a 
fresh problem some principle not hitherto formulated — in other 
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words, without precedent. But if the judge is true to his duty 
and equal to his task, he draws that principle from the common 
mind, the common sense, of the community in which he dwells, 
as it has been shown by the whole body of practice and experi- 
ence. The bitter criticism of John Marshall by Thomas Jefferson 
and his followers did not delude that straight thinker Francis 
Lieber, who gave the fact when he said: "There is hardly such a 
thing as judge-made law, but only judge-spoken law. The doc- 
trine pronounced to-day from a bench may, indeed, not be found 
in any law-book; but the judge has ascertained and declared the 
sense of the community, as ah'eady evinced in its usages and 
habits of business.” ^ 

If it be replied that since Lieber’s time our courts have usurped 
more of power, take the judgment of a present day authority, 
F. J. Stimson, whose treatise attests his familiarity with the 
whole field of lawmaking — constitutional, legislative, judicial. 
Stimson reaches the belief that the phrase “judge-made law” is 
amianomcr in ninety-nine cases out of a hundred, and that a judge 
is a very bad judge who does not decide a point of law apparently 
new or doubtful according to the entire body of English- 
American precedent, experience, rather than by his own way of 
looldng at things.^ 

On the other hand it is fair to recognize that a contrary view 
has been advanced by no less an authority on the common law 
than Oliver Wendell Holmes, Jr., whose book on the subject 
made reputation for him long before be reached the Supreme 
Bench. Holmes held that in substance the growth of the law is 
legislative, and this in a deeper sense than that what the courts 
declare to have always been the law, is in fact new. It is legisla- 
tive in its grounds. "The very considerations which judges most 
rarely mention, and always with an apology, are the secret root 
from which the law draws all the juices of life. I mean, of course, 
considerations of what is expedient for the community concerned. 
Every important principle which is developed by litigation is in 
fact and at bottom the result of more or leas definitely understood 
views of public policy; most generally, to be sure, under our 
practice and traditions, the unconscious result of instinctive 
preferences and inarticulate convictions, but none the less trace- 
able to views of public policy in the last analysis.” ® 

r of PoHlical Mlkies, 2nd ed., t. 2.S1. 
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The vigorous independence with which Justice Holmes has 
applied his own views of public policy to the problems that have 
confronted him in the com’se of his long service, attests his faith 
in his theory of the judicial function, but is not the fact that such 
independence is so conspicuous by its rarity, proof that the con- 
trary view is in practice well-nigh universal on the bench? 

Two of the foremost American lawyers have taken opposite 
sides on the matter, in vohunes of exceptional ability — one, 
“Law: Its Origin, Growth, and Function,” by James C. Carter, 
a leader of the New York Ear, being a posthumous publication of 
lectures that were to have been delivered at the Harvard Law 
School; the other, “Nature and Sources of the Law,” by John 
C. Gray, a leader of the Boston Bar and a Professor at the Har- 
vard Law School. Mr. Carter found the origin of law in custom, 
the imperishable record of the wisdom of the illimitable past 
reaching back to the infancy of the race, revised, corrected, en- 
larged, open to all alike, and read and understood by all. “How 
poor the conclusions of the wisest of lawyers gathered from their 
own original reflections when compared with those garnered up 
in the actual customs of life!” Judges never maJee law, but it is 
always made by custom. “I know of no reason,” he says, “why 
men were in the first instance compelled to perform their con- 
tracts except that such performance was in accordance with 
custom. It has often been said by the most approved writers 
that custom is one of the sources of the law, and mdeed Black- 
stone views the body of our unwritten law as being custom, or 
founded upon custom; but the sort of custom thus intended is 
andmi custom, reaching so far back that its beginning is not 
known. Such a limitation of custom in the making of law seems 
to me to be without foundation.” He goes on to cite a case where 
“there was no precedent, which is authenticated custom, nor any 
evidence of actual custom,” and some would say it was clear the 
judges had made the law out of their own heads, upon a simple 
consideration of right or wrong. That the decision was based 
upon the consideration whether that action was right or wrong 
is, in a sense, true; but whose notion of right or wrong was it? 
It did not come from on High. It was not sought for in the 
Scriptures, or in any book on ethics. The judges in considering 
whether the act was right or wrong applied to it the method uni- 
versally adopted by all men; they judged it by its consegvmces. 
Custom decided the ease, for to determine whether it was right 
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or wrong by tlie customary modes of determining right and wrong 
is to determine it acoording to custom. 

To this Professor Gray replies: “The theory of his book seems 
to be that Law is created by custom; that when the judges de- 
clare the Law, they are declaring that to be Law which already 
existed; and that the declaration is only evidence, though a high 
kind of evidence, of the Law. If this be his matured opinion, and 
I think it is, I must say, with all diffidence, I cannot agree with 
him, Amicus Plato, sed magis arnica verilas.” 

Professor Gray goes on to cite the famous case of Pells v. 
Brown, decided by the court of King’s Bench, in 1620, which 
established that future contingent interests can be validly 
created by will. He proceeds (p. 22A) ; “Mr. Carter, I imdcrstancl, 
would say that the validity of this doctrine of future interests 
was created by custom, and was Law before the case of Pells jj. 
Brown. Now what is custom? Custom is what is generally 
practiced in a community and believed by the community gen- 
erally to be a common practice. Now, is it conceivable that in 
England, at the beginning of the seventeenth century, a belief 
was prevalent in the community that an executory devise could 
not be destroyed by a common recovery with single voucher? 
Wiry, iliero was not one man in England out of ten thousand, 
not one out of fifty thousand, who had any belief upon the ques- 
tion, or who woidd have even understood what it meant. To say 
that there was a custom that future contingent interests were 
indestructible is a baseless dream, invented only to avoid the 
necessity of saying that judges make law. . . . And this is only one 
ca.se out of thousands whore the Law stands as it does to-day 
upon the opinions of individuals in judicial position on matters 
as to which there was no general practice, no custom, no belief, 
no expectation in the community.” 

To this it might be answered that the difficulty lies in the 
definition of “custom. ” No doubt Professor Gray gives the usual 
definition, but it is also possible that Mi'. Carter meant some- 
thing more, “I, the writer,” says the author of the "Ottimo 
Conimento,” "heard Dante say that never a rhyme had left him 
to say other than he would, but that many a time and oft he 
made words say in his rhymes what they were not wont to ex- 
press for other poets.” 

Possibly Mr. Carter may have meant to cover by “custom” 
the beliefs of mankind on which they have commonly acted. It 
would not be far amiss to say that the generality of English- 
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speaking people have from time immemorial been accustomed to 
act on the belief that they may while living direct the disposition 
of their property after death; and if pressed, they would have 
added, “within reasonable limits.” If that is the case, the task 
of the judge has been to define the “reasonable limits,” and 
therein the word “reasonable” would restrict him to standards 
in harmony with the beliefs and practices of the mass of his 
countrymen. Supposing he could find no exact counterpart, 
would he be refused power to conclude from analogies? 

Unless the common law is to be discarded and our reliance 
placed on code law, judges must continue to exercise functions of 
this sort. The body of the law they deduce from custom must 
change and grow because the body of custom changes and grows. 
The history of the common law is the history of social change 
and growth. The normal process is for new and extraordinary 
rules laid down in equity to become in course of time old rules, 
transformed into common law. The equitable decisions of one 
age become the strict legal rules of the next. 

Modification and amplification have been enormously ac- 
celerated in the last century by the unprecedented advance in 
what is commonly spoken of as civilization, due not alone to in- 
ventions in the fields of industry and commerce — “ business ” — 
but also to inventions, new ideas, covering the whole range of 
human relations — “sociology.” The effect has been shown by 
the staggering increase in the number of adjudications by those 
higher courts whose decisions make up the law reports. 'TOere a 
century ago a volume of the reports of the Supreme Court of the 
United States covered a period of fourteen months, a single vol- 
ume of the reports of that court covers the single day of June 16, 
1913, in which decisions were rendered in about two dozen 
groups of causes. At the end of the eighteenth century the total 
number of printed volumes of reported cases in England, Ireland, 
the English colonies, and the United States of America was 260. 
At the end of the year 1865 they had increased more than 
twelvefold, to more than 3000, not including the Indian reports, 
and at the end of the nineteenth century the published reports of 
decisions in the United States alone required about 6000 vol- 
umes. Of course a great many of these decisions relate to con- 
stitutional, statute, municipal, or administrative law, and there 
is endless repetition, yet the determinations and applications of 
the common law are stiU plenty enough to show that it continues 
a vital and ever growing factor in the impelling of conduct, 




CHAPTER II 

MONARGHS AND SOVEREIGNTY 

Peibsts and judges would commonly be thought, of as “law- 
dcelarers.” The word ‘‘legislator” ordmarily conveys the idea 
of one chosen by his follows, usually by vote, to enact laws. 
Whether law-declaring or law-making, the function during some 
part of the world’s history and m many countries has also been 
performed by individuals laiown as kings, or emperors, or by 
rulers with correspontling title. Perhaps ‘‘monarch” is the best 
designation for our purpose, since ‘‘monarchy” means literally 
the rule of one. If Sir H. 8. Maine and Fustel de Coulangc are 
right in their theories, then monarchy is a comparatively recent 
development in respect of the legislating power. It would be in- 
teresting to see if this is borne out by the history of Egypt, 
Persia, China, Japan, Mexico, Peru, but that would take us too 
far afield. Our institutions are either Teutonic or Roman and 
it is enough for pre,sent purposes to recognize that they have had 
law-declaring or law-making monarchs as a feature only in that 
period of time commonly known as the Christian era, that is, for 
something less than two thousand years. 

With the change of Rome into an empire, the Roman lawyers 
had to justify the assumption of power by a single Roman. TJl- 
pian did it by sajdng: ‘‘7'hat which is decided by the prince has 
the force of law, because the people delegates its authority to 
him by the lex regia which raises him to the empire. ” Most of the 
Roman lawyers of the Middle Agas interpreted Ulpian in the 
sense that, though the people were to be considered the original 
source of authority of the prince, they surrendered their author- 
ity once for all. This was the theory later on developed by the 
Jesuits. 

The Norman Conquest brought into England the Roman 
theory, and the Norman ICngs presently began lawmaking, 
which the Saxon Kings had never tried. The early history of the 
procedure is full of uncertainty. There is, however, reason to be- 
lieve that it started with a custom permitting tlie King to issue 
proclamations for the enforcement of law. The custom grew 
until at last the King began to issue proclamations, not for the 
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enforcement, but for the creation, of law. As a rule, this power 
was exercised only when Parliament was not in session, and when 
some urgent necessity called for immediate legislation. It was 
exercised by what came to be known as “ordinances.” The dis- 
tinction between ordinances and statutes is very obscure, and 
perhaps rests on no precise and uniform principle, but it seems 
to have been the ease that whatever provisions altered the com- 
mon law or any former statute, and were entered upon the 
statute-roll, transmitted to the sheriffs, and promulgated to the 
people as general obligatory enactments, were held to require the 
positive assent of both Houses of Parliament, duly and formally 
summoned.* 

Whitelocke does not add much to our knowledge. “If,” he 
says, “there be any difference between an ordinance and a 
statute, as some have collected, it is but only this, that an 
ordinance is but temporary until confirmed and made perpetual, 
but a statute is perpetual at first, and so have some ordinances 
also been.” ^ 

Ordinances that, if it were not for their restricted or temporary 
operation, could not well bo distinguished from laws, were often 
established in Great Councils. These assemblies, frequently held 
in the reign of Edward III, were except in name hardly dis- 
tinguishable from Parliaments, being constituted not ody of 
those who were regularly summoned to the House of Lords, but 
also of deputies from counties, cities, and boroughs. Later on, 
more than once the IQng himself inquired of the Commons 
whether certain grants should be carried out by way of ‘ ' statute ’ ’ 
or " ordinance,” to which theyreplied that the latter method was 
preferable, because requisite alterations could then be more 
easily made. Hence in parliamentary phraseology a distinction 
arose between two classes of statutory acts: (1) ordinances and 
proclamations, that is, decrees issued by the King in the old 
manner on his own authority — as a rule with the advice of the 
Council, and sometimes also with that of the Great Council; (2) 
statvies, which having been agreed upon in the new manner with 
the Estates, were, as being permanent enactments of the realm, 
entered upon the statute-roll and published.^ 

Furthermore, the King gradually came to legislate negatively, 
so to speak, by the exercise of suspending and dispensing powers. 

> HaJlam.AfwHIeAires, ohap. Tin, part ni, » On Parliamisntaf!/Wril,n, 297. 

* RudoU Guaist, OmwHiuHonal iftatory of Sngland, u, 24. 
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Taswoll-Langmead calls our attention to the fact that these two 
terms are frequently used mdiscriminatoly; but there is an ap- 
preciable difference in their strict signification. (1) The dispens- 
ing power consisted in the exemption of particular persons, under 
special circumstances, from the operation of penal laws; being, 
in fact, an anticipatory exercise of the undoubted right of the 
King to pardon individual offender’s. (2) The suspending power 
was employed in nullifying the entire operation of any statute or 
any number of statutes; and was in its nature incompatible with 
the existence of constitutional government. This encroachment 
on the liberty of the subject appears to have been derived frona 
the practice of the Papacy, whoso example in issuing Bulls “non 
obstante, any law to the contrary," was soon followed by Kings of 
England in tlieir proclamations, grants, and writs. Henry III 
was perhaps the first to make use of the nm obstante clause, and 
his successors throughout the Plantagenct period frequently ex- 
erted both the dispensing and suspending power. It was usually, 
however, asserted only in matters of small moment, and even 
then it was not allowed to pass without remonstrance and at- 
tempts at restraint,' 

Hallam gives as an instance of the dispensing power an episode 
in the time of Richard II, when a petition that all statutes might 
be confirmed was granted, with an exception as to one passed in 
the preceding Parliament, forbidding the judges to take fees or 
give counsel in oases where the King was a party; which, "be- 
cause it was too severe and needs declaration, the lOng would 
have of no effect until it be declared in Parliament.” This, 
according to the Tasweh-Langmead theoi’y of diSerentiation, 
would seem to be rather an instance of the suspending power. It 
suggests the modern veto. Hallam, however, says the dispensing 
power, as exercised in favor of individuals, was of a different 
character from the general suspension of statutes, and but in- 
chrectly weakened the sovereignty of the legislature. The dis- 
pensing power was exerted, and even recognized, throughout all 
the reigns of the Plantagcnets, In the 1st of Henry V the Com- 
mons prayed that the statute for driving aliens out of the king- 
dom be executed, The King assented, saving his prerogative and 
the right of dispensing with the statute when he pleased. To 
which the Commons replied that their intention was never other- 
wise, nor, by God's help, evei’ should be.* 

> T, P. TaawoU-LangmeaiJ, Snolinh Conaliiulioml History, 289, 

* Hallam, Middle Ages, chap, vin, part m. , 
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Nevertheless the Commons were not wholly subservient, 
Hallam further tells us that the apprehension of the dispensing 
prerogative and the sense of its illegality are manifested by the 
wary terms wherein the Commons, in one of Richard’s Parlia- 
ments, “assent that the King make such sufference respecting 
the statute of provisora as shall seem reasonable to him, so that 
the said statute be not repealed; and, moreover, that the Com- 
mons may disagree thereto at the next Paidiament, and resort to 
the statute”; with a protestation that this assent, which is a 
novelty and never done before, shall not be drawn into precedent; 
praying the King that this protestation may be entered on the 
roll of Parliament. 

Henry VIII having issued certain royal proclamations, the 
judges held that those who disobeyed them could not be punished 
by the Council. The King then appealed to Parliament to give 
his proclamations the force of statutes. This request was com- 
plied with, but not without “many large words.” 

Meantime on the Continent also the feudal system had helped 
develop the absolute authority of monarchs. They did not seize 
power; it was thrust upon them. It was not so much that the 
people wanted one-man rule as that they wished to get rid of 
few-men rule. They revolted against ohgarchy. They tired of 
the injustice and the oppression worked by assemblies and diets 
and parliaments dominated by the nobles. They turned to 
monarchs for protection and relief. For instance, in an address 
to the King of France in 1412, profiteers were denounced, the 
King was blamed for inaction, and a blunt demand was made 
that he should grasp and uso absolute power. Two centuries 
later the parlement of Paris, with the support of the third estate, 
probably representing the people as far as it then could be repre- 
sented, declared it to be a fundamental law that the throne was 
absolutely independent, though the King himself demurred to a 
principle that ignored the privileges of the nobles. When ab- 
solute power was conferred upon the King of Denmark in 1660, 
he at first refused to accept it, but the burghers, closing the gates 
of the city so that the nobles could not leave it in order to collect 
their forces, carried their point by sheer intimidation.' 

With the Revival of Learning men began to ponder these 
things; they began to seek causes and reasons, to justify or con- 
demn. Slowly they formulated principles. In France they 

• H. J. Ford, Reprmnialm Gosmmnt, 299. 
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coined the word "sovereignty,” and French scholars worked out 
its idea — the most important idea in political science. Bodin, 
who gained his reputation by "De La Eepubliquc,” published in 
1576, made sovereignty the basic principle of public or con- 
stitutional law. From that time men discussed with growing in- 
telligence the great question of the source and location of author- 
ity. By what right does one command another? Who gave 
monarchs their power? In the last analysis who dominates and 
why? These and hke questions became the fundamental in- 
quiries of politics. The extremes were reached in France, first 
iWth the “L’Cial, e’est moi” of Louis XIV, and then with the op- 
posite swing of the pendulum in the French Revolution. England 
never went so far m citlicr direction, but handled the problem 
with Anglo-Saxon caution. On this side of the water, it played 
a great part in winning our independence. It came to the front 
again in the controversies over State Rights that led up to the 
War of Secession. The great mass of ai’gument over it seems to 
this generation dry and dreary, uselessly abstruse, technical, and 
artificial. Yet it has been at the bottom of the most important 
political crises of the last three hundred years, and at least 
knowledge of its existence must be part of the equipment of who- 
ever would understand how present processes of lawmaking came 
to be. 

To hazard a conjectural definition: Sovereignty is the ultimate 
power that controls or might control in respect to the particular 
thing in question. 

Where lies the ultimate power? 

Absolute monarchs have believed that it was in themselves, 
put there by God. They have believed they ruled “by Divine 
right.” James i was a passionate believer in this. Buchanan, 
his tutor, dedicaled to him the “De Jure Regni apud Scotus,” 
the gospel, as it were, of democratic government and popular 
liberty. In 1698 James replied to it with “ The True Law of Free 
Monarchies," which is nothing more nor leas than a treatise on 
absolute power. Wliat he meant by a free monarchy was a gov- 
ernment m which the monarch was free. The monarch is re- 
sponsible to God alone, whose representative he is in the king- 
dom ; he possesses power to make laws, and to suspend those 
which have been made, without having an account to give to any 
human authority. And when the law is passed, he is subject to it 
only as long as he chooses. 
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When James became lung of England, he proceeded to live up 
to his beliefs by a more obnoxious use of royal proclamations than 
had before been Icnown — the makmg of law by his personal 
edict. To this the Pai'hament vigorously demurred. “There is a 
general fear conceived and spread amongst your majesty’s peo- 
ple, that proclamations will, by degrees, grow up and increase to 
the strength and nature of laws;... and this their fear is the 
more increased by occasion of certain books lately published, 
which ascribe a greater power to proclamations than heretofore 
had been conceived to belong unto them; as also of the care taken 
to reduce all the proclamations made since your majesty’s reign 
into one volume, and to print them in such form as acts of Parlia- 
ment formerly have been, and still are used to be, which seemeth 
to imply a purpo.se to give them more reputation and more estab- 
lishment than heretofore they have had.” ' 

In 1610 Lord Coke, as Hallam tiuly says, performed a great 
service to his country. Called to attend some members of the 
Council and advise, he declared the King could not change any 
part of the common law, “nor create any offense by his procla- 
mation which was not an offense before, without Parliament.” 
Asking time for consultation with his brothers, ho secured the 
appointment of three judges to consider the matter with him- 
self. They z'eached the same conclusion. 

Thus was pronounced the modern doctrine that royal procla- 
mations have in no sense the force of law ; they serve to call the at- 
tention of the public to the law, but they cannot of themselves 
impose upon any man any legal obligation or duty not imposed 
by common law or by Act of Parhament. But this doctrine was 
not to be finally established until after a century and a half of 
contest. Under Charles I proclamations became more frequent 
than ever. It was his fate to be confronted by a new social force, 
religious in its inspiration, embodied in the people known as 
Puritans. From the outset they questioned the sovereignty of 
the monarch. For example : Robert Brown, whose ideas gave rise 
to the sect Imown as Brownists (the settlers of Plymouth), who 
had declared for local independent congregations in the time of 
Elizabeth, and who is looked upon as the founder of Congrega- 
tionalism, averred; “Civil Magistrates are persons authorized of 
God, and received by the consent and choice of the people, 
whether ofiicers or subjects.” 

' Smm Tracts, a, 162. 
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Yet the Puritans were not democrats. John Winthrop did not 
believe he was helping to found a democracy in Massachusetts 
Bay. He thought it a “mi.xt Aristocratic,” and in the last of his 
tracts on the negative voice (1643) he said; "A Democratie is, 
among most Civill nations, accounted the meanest and worst of 
all formes of Government: and therefore in writers, it is branded 
with Reproaohfull Epithits as Bellm mviuru capiiu, a monster, 
etc, : and Historyes doe records, that it hath been allwayes of 
least continuance and fullest of troubles.” ' 

Cromwell averred that “in England the whole struggle against 
regal power had been carried on by a minority.” But in this 
struggle what appeared to Cromwell as the one thing necessary 
above all others, was that the whole burden of government in the 
interest of the nation must be entrusted to a minority composed 
of the godly or honest people of all the nation, in the hope that 
the broad views and beneficent actions of this minority would in 
time convert it into a majority. S. R. Gardiner, who speaks with 
authority, says that to the end of Cromwell’s life he strove to 
maintain the ascendency of the Puritan oligarchy. If Gardiner 
is right, it must have been from policy or necessity that when 
Independency had developed into Democracy, Cromwell made 
the famous declaration that was repeated in the meeting.?, 
throughout the camps — “Everyman is judge of just and light, 
as to the good and ill of a Kingdom.” Government by one, 
government by the few — both ideas had gone by the board. 
When the Presbyterian minister Edwai'ds, in 1646, pubbshed 
several tracts denouncing the errors of sectarians, under the 
significant title “Gangraena,” he pointed to 1645 as the year in 
which the monstrous notion became prevalent, that the people, 
as sovereign, had the right to demand an account not only of the 
King and the Lords, but also of the Commons, as representatives 
receiving not full powers, but only a limited mandate.^ 

Turbulent John Lilburne was a prime instigator. He passed 
years of his life in prison as a result of conflict with this or that of 
the authorities. While in Newgate he wrote several pamphlets^ 
in which he maintained the sovereignty of the people over the 
House of Commons. “Now,” he declared in 1645, “for any man 
to imagine that the shadow or representative is more worthy 
than the substance or that the House of Commons is more valu- 

‘ R. C. Winthrop, Life and Lctlers of John Winlhrop, n, 430. 

^ Botgeaud, Bis« of Modern Domacraey, 60. 
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able and considerable than the Body for whom they serve, is all 
one as if they should afSrm that an Agent or Ambassador from a 
Prince hath the same or more authority than the Prince himsch.” 

In the same year John Cotton, whose influence on the course 
of Puritan affairs was almost as great in England as in Massa- 
chusetts Bay, published in London “The Way of the Churches 
of Chi’ist in New England.” In it he said: “It is evident by the 
light of nature, that all civil Relations are founded in Covenant. 
For to pass by natural Relations between Parents and Children, 
and violent Relations between Conquerors and Captives, there 
is no other way given whereby a people (sui Juris) free from 
natural and compulsory engagements, can bo united or combined 
together into one visible body, to stand by mutual Relation, 
fellow-members of tlie same body, but only by mutual Covenant; 
as appeareth between husband and wife in the family, Magis- 
trates and subjects in the Commonwealth, fellow Citizens in the 
same cities.” 

The covenant idea appealed to both sides of the controversies 
then dividing Englishmen into armed camps. Immediately after 
the execution of Charles I, v/q find it used as a buttress of argu- 
ment by Milton on the one hand and Hobbes on the other. “No 
man, who knows aught,” declared Milton, “can be so stupid as 
to deny, that all men naturally were bom free, being the image 
and resemblance of God himself, and were, by privilege above all 
the creatures, born to command, and not to obey; and that they 
hved on, till from the root of Adam’s transgression, falling among 
themselves to do wrong and violence, and foreseeing that such 
courses must tend to the destmetion of them all, they agreed by 
common league to bind each other from mutual injury, and 
jointly defend themselves against any that gave disturbance and 
opposition to such agreement. Hence came cities, towns, and 
commonwealths.” ’ Hobbes argued that the primitive state of 
man was one of an unrestricted struggle for existence, a state of 
war; and that men executed a contract with each oilier by which 
they entered into commonwealths or politics. 

Jean Jacques Rousseau developed the contract theory in his 
famous “Social Compact,” published in 1762, which played a 
powerful part in the American and French crises of the generation 
that followed. He held that government and the State are the re- 
sult of a social compact, a common agreement between individuals 

t ITAe Prose Works of John Milton, 178. 
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who voluntarily yield themselves to be subject to the common 
will; but he reached quite different conclusions from those of 
Hobbes by holding that such body politic is composed of equal 
members possessed of absolute authority; that sovereignty re- 
siding in the people can neither be delegated to representatives 
nor modified by contract with a King; and that the wiU of the 
majority, as expressed by universal suSrage, determines the form 
the government should take, and can at any time change the gov- 
ernment i[ it desires. 

Rousseau gave the contract theory a world-wide popularity, 
but he was not its author. Cotton and the Puritans did not in- 
vent it, though they wore the first to give it practical application 
of importance. Its real source is the Bible. The publicists of the 
Reformation, and before them certain theologians of the Middle 
Ages, had drawn from sacred history, from the example of a 
treaty of alliance between Jehovah and his people, the idea of a 
contract that had taken place at the beginning between the 
sovereign and his subjects.^ 

The contract theory now finds few supporters. Its flame and 
heat have gone. Yet sparks smoulder under the ashes. As late as 
the Massachusetts Constitutional Convention of 1917 it was 
seriously urged that because of an original compact the accus- 
tomed form of representative government ought not to be 
changed by the adoption ol the Initiative and Referendum. The 
same idea reappeared in some of the contentions advanced in 
1919 and 1920 against the validity of the Prohibitory Amend- 
ment to the Federal Constitution. This was more like the notion 
of Hobbes than that of Rousseau. The unhappy Frenchman 
would have seen still more of misfortune in the prospect that his 
pet theory might be called upon to prevent change. 

Delegated Authoeot 

Along with the covenant idea came another, of equal conse- 
quence in the history of political science, of greater consequence 
to-day, for while few now urge the idea of a social contract, the 
idea that authority is delegated shapes the destinies of the civi- 
lized world. Once concluding that the authority of rulers had 
been' delegated to them by the people, inevitably the leading 
Puritans began to ask whether that delegation was perpetual or 
temporary, whether it was with or without conditions or control. 

' Borgoaud, Rise of Modern Oemoeracy, 'i'8. 
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For instance, when John Winthrop, in 1643, was arguing in 
Massachusetts Bay the question of the negative voice, he found 
it necessary to meet the contention that “the greatest power is in 
the people, therefore it should be in their Deputies.” Winthrop, 
a trained lawyer and clear thinker, replied: “Answ: originally 
and virtually it is : but when they have chosen them Judges, etc. : 
their Judiciary power is actually in those to whom they have 
committed it and those are their magistrates in such order as 
before is declared.” '■ 

The figure first standing out in the controversy destined to be- 
come epoch-making was that of Thomas Hobbes. In 1651 Hobbes 
published “Leviathan, or the Matter, Forme and Power of a 
Common-wealth, ecclesiastieall and civill.” He had fled to 
Paris to escape the dangers threatened by the views he had pub- 
lished in England, and it is commonly alleged that his greatest 
work, The Leviathan, was written in defense of the absolutism 
of the Stuarts and against the pretensions of Parliament. This 
may have been his immediate purpose, but Hobbes’s doctrine 
was rather a vindication of the absolute rights of whatever gov- 
ernment happened to be in power. The all-important thing was 
the clearness and force with which he expounded the absolute 
character of these rights, as he viewed them. Said he: 

“The only way to erect such a Common Power, as may be 
able to defend them from the invasion of Porraigners, and the 
injuries of one another, and thereby to secure them in such sort, 
as that by their owne industrie, and by the fruitea of the Earth, 
they may nourish themselves and live contentedly; is, to con- 
ferre all their power and strength upon one Man, or upon one 
Assembly of men, that may reduce all then Wills, by plurality of 
voices, unto one WiU: which is as much as to say, to appoint one 
Man, or Assembly of men, to beare their Person; and every one 
to owne, and acknowledge himselfe to be Author of whatsoever 
he that so beareth their Person, shall Act, or cause to be Acted, 
in those things which ooncerne the Common Peace and Safetie; 
and therein to submit their Wills, every one to his WiU, and their 
Judgements, to his Judgment. This is more than Consent, or 
Concord; it is reall Unitie of them aU, in one and the same Person, 
made by Covenant of every man with every man, in such manner 
as if every man should say to every man, I Authorise and give up 
my Right of Governing my selfe, to this Man, or to this Assembly of 

I E, C. Winthrop, I/tfe and Letters of John Winthrop, Ji, 437. 
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men, on this condition, that thou give up thy Right to him, and Au- 
thorise all his Actions in like manner. This done, the Multitude 
so united in one Person, is called a Common-wealth, in latine 
Civitas. This is the Generation of that great Leviathan, or rather 
(to speak more reverently) of that Mortall God, to which wee owe 
under the Immortall God, our peace and defence. For by this 
Authoritie, given him by every particular man in the Common- 
Wealth, he hath the use of so much Power and Strength con- 
ferred on him, that by terror thereof, he is inabled to forme the 
wills of them all, to Peace at home and mutiiall ayd against thoir 
enemies abroad. And in him consisteth the Essence of the Com- 
monwealth; which (to define it), is One Person, of whose Acts a 
great Mullituik, hij muiuall Convcnnnls one with another, have made 
ikemselves evenj one the Author, to the end he may use the strength 
and means of them all, as he shall think expedient, for their Peace 
and Common Defence.” ‘ 

Yet Hobbes recognized clearly that sovereignty might take 
different forms. Indeed some have thought his most valuable 
contribution to political science is to be found in his explanation 
of this: 

“The difierencQ of Common-wealths, consisteth in the differ- 
ence of the Soveraign, or the Person representative of all and 
every one of the Multitude. And because the Sovereignty is 
either in one Man, or in an Assembly of more than one ; and into 
that Assembly either Every man hath right to enter, or not 
every one, but Certain men distinguished from the rest; it is 
manifest, there can be but Three kinds of Common-wealth. 
For the Representative must needs be One man, or More; and if 
more, then it is the Assembly of All, or but a Part. When the 
Representative is One man, then is the Common-wealth a Mon- 
abchy; when an Assembly of All that will come together, then it 
is a Democracy, or Popular Commonwealth; when an Assembly 
of a Part oncly, then it is called an Aristocracy. Other kind of 
Common-wealth there can be none; for either One, or More, or 
All, must have the Soveraign Power (which I have shown to he 
indivisible) entire.’’ ® 

Inasmuch as the Multitude had beforehand authorized the 
acts of him to whom they had delegated authority, they could 
not complain of the way in which this authority might be ex- 
ercised. It could not be revoked. To change the form of govem- 

‘ The Leviathan, chap. xvii. “ Ibid., chap. xnc. 
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tnent would bo a breach of the origiHal covenant, both so far as it 
related to the sovereign and so far as it related to the multitude 
who had made it between each other. It was permanent as well 
as absolute. 

Spinoza, Pufendorf, and other writers on the Continent sup- 
ported Hobbes. In England his ideas were to prevail through the 
course of two reigns after the Restoration, and then because no 
longer endurable were to aid powerfully in bringing about the 
Revolution that put au end to the theory and practice of ab- 
solute right in England. Charles II came to the throne with the 
impression that the divine right of Kings had been vindicated. 
When he issued his Declaration of Indulgence, he said therein: 
“We think ourselves obliged to make use of that supreme power 
in ecclesiastical matters which is not only inherent in us, but has 
been declared and recognized to he so by several statutes and 
acts of Parliament.” And not long afterward: “We do declare 
our will and pleasure to be, that the execution of all and all man- 
ner of penal laws in matters ecclesiastical, against whatever sort 
of non-oonformists or recusants, be immediately suspended, and 
they are hereby suspended.” As we have seen, it was generally 
understood to be an ancient prerogative of the Crown to dis- 
pense with penal statutes in favor of particular persons, and 
under certain restrictions — a power akin to that of pardon, 
But, as Hallam says, a pretension in explicit terms, to suspend a 
body of statutes, a command to magistrates not to put them in 
execution, arrogated a sort of absolute power which no benefits of 
the indulgence itself (had they even been less insidiously offered) 
could induce a lover of constitutional privileges to endure. So 
the House voted that the King’s prerogative in matters ecclesi- 
astical did not extend to repeal of acts of Parliament. The King 
replied and received a fresh rebuke, the Commons, in a second 
address, positively denying the King’s right to suspend any 
law. 

Under James II the royal pretension was cai'ried to its limit by 
a subservient court. A collusive action was brought against Sir 
Edward Hales, and this gave the Chief Justice a chance to lay 
down the proposition that the Kings of England were sovereign 
princes; that the laws of England were the King’s laws; that it 
was consequently an inseparable prerogative of the crown to dis- 
pense with penal laws in particular cases, for reasons of which it 
was the sole judge. As a result, when William of Orange was put 
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on the throne, one of the eai'liost doings of the Parliament of 1689 
was to enact what became famous as the Bill of Rights, The 
very first complaint in the preamble read: 

“Whereas, the late King James II, by the assistance of divers 
evil counsellors, judges, and ministers employed by him, did en- 
deavor to subvert and extirpate the Protestant religion, and the 
laws and liberties of this kingdom; 

“1. By assuming and exercising a power of dispensing with 
and suspending of laws, and the execution of laws, without con- 
sent of Parliament.” 

And the first declaration was: 

“1, That the pretended power of suspending of laws, or the 
execution of laws, by regal authority, without consent of Parlia- 
ment, is illegal.” 

Nevertheless the question was not settled for good and all until 
in the time of George III an act of Parliament definitely deter- 
mined that proclamations creating law were illegal. It was in 
1766 that Lord Chatham tried to prohibit by force of proclama- 
tion the exportation of wheat, and the Act of Indemnity (7 
George III, c. 7), passed in consequence of the attempt, may bo 
considered the final legislative disposal of the question. Ten 
years later the revolting Americans summoned the newly estab- 
lished doctrine to their help. A proclamation by the Great and 
General Court of Massachusetts January 23, 1776, declared: “It 
is a maxim, that in every Government there must exist, some- 
where, a supreme, sovereign, absolute, and uncontrollable 
power; but this power resides, always, in the body of the people; 
and it never was, or can be delegated to one man or a few; the 
great Creator having never given to men a right to vest 
others with authority over them, unlimited, either in duration or 
degree.” ^ 

A dozen years afterward, in 1788, a celebrated speech of Pitt 
to the House of Commons showed that the dispute which agi- 
tated England for centuries had become history. “To assert the 
inherent right of the Prince of Wales to assume the government,” 
he is averred to have said, “is virtually to revive those exploded 
ideas of the Divine and indefeasible authority of princes which 
have so justly sunk into contempt and almost oblivion. Kings 
and princes derive their power from the people, and to the people 
alone through the organ of their representatives does it appertain 

‘ Voice's American Archisis, Fourth Series, vol. lv, 834. 
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to decide in cases for which the Constitution has made no specific 
or positive provision.” ^ 

Here was triumph for the doctrine of John Locke, who almost 
exactly a century before had come forward to demolish the 
theory of Hobbes that sovereignty was absolutely and perma- 
nently delegated to the monarch. More than any other writer of 
his age, Locke was destined to affect the development of the 
modern state. In the second of the “Two Treatises of Govern- 
ment” (1690) he held (chap. 7) that when men unite into one 
society, each man “authorizes the society, or which is all one, 
the legislature thereof, to make laws for him as the public good 
of the society shall require”; that (chap. 13) “there can be but 
Nisne supreme power, which is the legislative, to which all the rest 
arc and must be subordinate”; and that “the executive power 
placed anywhere but in a person that has also a share in the legis- 
lative is visibly subordinate and accountable to it.” Further- 
more, “the legislative being only a fiduciary power to act for 
certain ends, there remains still in the people a supreme power to 
remove or alter the legislative, when they find the legislative act 
contrary to the trust reposed in them.” 

In the latter part of the eighteenth century Locke’s idea was 
so developed and expanded by Rousseau and other thinkers that 
it reached the point of declaring the supremacy of the people not 
only over princes and parhaments, but also over every other kind 
of authority. The National Assembly of France in its Declara- 
tion of War, April 20, 1792, officially proclaimed Rousseau’s 
theoiy: “The French nation has undoubtedly declared that 
sovereignty belongs only to the people, who, limited in the ex- 
ercise of its highest will by the rights of succeeding generations, 
cannot confer any irrevocable power; the nation frankly ac- 
knowledges, that no tradition, no legal decree, no declaration, no 
contract, can subject the society of men to any authority in such 
a manner that the nation should no longer have the right of re- 
voldng such power. Every people has alone the power to give it- 
self its laws, and the inalienable right of changing its laws.” 

The failure to make any specific recognition of this principle 
was one of the defects charged against our Federal Constitution. 
It will be remembered that the ratification of this document was 

> These precise words are not in the collection of Pitt’s “Speeches” before wbi 
hut are in harmony with the tenor of hia addreaaes on the oooasion of the King'a 
ilJnesa. 
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secured in various States only by a promise on the part of its 
friends to consent to amendments virtually amounting to a Bill 
of Rights. The tenth of these reads: “The powers not delegated 
to the United States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respectively, or to the 
people.” Taken together with the provision for amendment of 
the Constitution in the original instrument, this can leave no 
doubt as to the limited nature of the delegated powers. 

Note its last clause. Clearly a discrimination between “the 
States” and “the people" is intended, but of themselves the 
words used create perplexity. How do "the States” differ from 
“the people"? Story, referring to this provision in his work on 
the Constitution, says (See. 638) : “A State, and the Legislature 
of a State, are quite different political beings.” He makes it 
plain that in his belief the Legislature is not the equivalent of the 
people, for he says that if a State in its political capacity has a 
certain power, the possession thereof by the Legislature would not 
follow. That must depend upon the powers confided to the 
State Legislative by its own Constitution, 

It is not easy to reconcile Story with the Tenth Amendment 
unless we conclude that what he meant by the State was not 
what the amendment meant. Story thinking of it as the people, 
and the amendment having in mind the organ of the people. 
However, the important thing is the fact of discrimination. 
There can be no question that in the American view, as the 
Massachusetts Supreme Court put it in Holden v. James (11 
Mass. 396-1814), “the sovereign and absolute power resides.in 
the people; and the Legislature can only exercise what is dele- 
gated to them according to the Constitution.” Herein, as the 
Court pointed out, the principles of our government are widely 
different from the theory of the English Constitution, whereby 
"that absolute despotic power, which must in all governments 
reside somewhere,” is entrusted to the Parliament. 

Limitation of Powbe 

The general acceptance to-day of the principle that a people 
has a right to control or change its government, makes further 
disc'ission of absolutism largely academic, but political science 
calls for its continuance in the search for truth, So it is to be 
noted that when Austin came to deliver his lectures on Juris- 
prudence he said: “It follows from the essential difference of a 




42 


LEGISLATIVE PRINCIPLES 


positive law, and from the nature of sovereignty and independent 
political society, that the power of a monarch properly so called, 
or the power of a sovereign number in its collegiate capacity, 
is incapable of legal limitation. For a monarch or sovereign 
bound by a legal duty would be subject to a higher or supenor 
sovereign.” W. W. Willoughby has recently said much the 
same: “If, then, the only rules that possess legal validity are 
such as have received the sanction of the State, it follows as a 
logical deduction, that since no one can be bound by one’s own 
wiU, the sovereign political power must necessarily be incapable 
of legal limitation.” '■ 

This can be reconciled with the declaration of Parliament and 
the assertion of American Constitutions by remembering that 
the ICing of England is no longer a monarch and that in this 
country there is no sovereign number acting in a collegiate capac- 
ity, that is, no legislative assembly beyond the roach of the peo- 
ple. The importance of each statement lies in its conclusion that 
the sovereign political power is incapable of kgal limitation. 
Of course this turns on the meaning of the word “legal,” and 
brings up again the question of whether the common law, cus- 
tomary law, is legal. If it is not a legal limitation, and if Hobbes 
and Willoughby are right, then the sovereign power could abol- 
ish customary law, the common law. 

It has been alleged that this would transcend human experi- 
ence, that as a practical matter no sovereign could by fiat over- 
throw a habit of a people, one of its customs, institutions, mores. 
This brings us again to the question, vital to present-day legis- 
lators, of whether even though they speak the voice of the ma- 
jority of the people, they can in fact rightfully compel the minor- 
ity to conform to their views in such matters, for instance, as the 
use of alcoholic liquors or habit-forming drugs, or such as gam-, 
bling, schoohng, vaccination, unorthodox methods of healing; 
and many others that perplex the legislatures of our times. Of 
course corollary is the question of whether the minority may 
jightfuhy refuse to obey. 

Hobbes, as we have seen, held that as all power is turned over 
by the people of a State to their sovereign, who therefore be- 
comes supreme, in consequence his will is to be implicitly obeyed, 
under all circumstances. Blackstone thought law the rule pre- 
scribed “ by the supreme power in a State." Austin averred that 

1 The Nature oj (he Siate, 181. 
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“every positive law simply and strictly so called, is set by a 
sovereign person or sovereign body of persons.” Holland wanted 
the authority “paramount in a political society.” 

Notice that the.se requirements do not agree in localizing 
sovereignty, nor do they all demand the apparent authority to 
be rightfully supreme. If, however, its nominal organ is com- 
monly accepted, then inasmuch as sovereignly implies the duty 
of submission, the mere statement of law by the sovereign gen- 
erally recognized as such should preclude dispute of its validity 
and compelling power. The practical importance of the point is 
illustrated by the story of the Missouri Compromise, the Bred 
Scott decision, the Legal Tender decision, and many another 
episode in our political and judicial history, indeed by the Civil 
War itself, and now by the contention of sundry citizens that 
the laws to enforce the Eighteenth Amendment, often spoken of 
as the Prohibition Amendment, need not be obeyed. 

In support of such a contention it is argued that sovereignty 
does not in fact lie in the artificial thing we caU our government, 
but is to be found in the minds of the people at large, in the shape 
of what we call public opinion. Some go to the extreme of hold- 
ing that each human being embodies an independent element of 
sovereignty and may do that which is right in his own eyes. 

Perhaps we will be aided toward a solution of the problem by 
putting together two views of sovereignty. First, that of Guizot: 
“When we speak now of a public power, of what wc ealL the 
lights of sovereignty — that is, the right of making laws, of im- 
posing taxes, of inflicting punishment, we know, we bear in mind, 
that these rights belong to nobody; that no one has, on his own 
account, the right to punish others, or to impose any burden or 
law upon them. These are rights which belong only to the great 
body of society, which are exercised only in its name; they are 
emanations from the people, and held in trust for their benefit.” ^ 

Next, that of D. G. Ritchie; “The ultimate political sovereign 
is not the determinate number of persons now existing in the 
nation, but the opinions and feelings of these persons, and of 
those opinions and feelings the tradition of the past, the needs of 
the present, the hopes of the future, all form a part,” ® 

Sovereignty, then, is nothing definite, precise, palpable. It is 

1 Cmlisaiion in Modem Enrage, Laaturo tv. 

* “On the Cancaplion of Sovereignty," Annals of the American Academy oS 
Polilkal and Social Science, June, 1891, 
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an emanation. It cannot be locaKzed. To try to isolate it is like 
trying to isolate the incidence of taxation, which one may pursue 
in a circle until he satisfies himself that everybody shifts the 
burden to somebody else, and nobody pays anything. 

It would Mow that as there is no infallible test for the loca- 
tion of sovereignty, so there is no way of knowing in advance 
whether one or another of its organs will function effectively on 
any partieular occasion. This makes all legislation necessarily 
more or less empirical, experimental. This prevents lawmaking 
from being one of the exact sciences. 

How about the ethical phase of it? Can the nominal sovereign 
do wrong? Is the individual behoving the sovereign has done 
wrong, within his right in refusing to obey? 

If there is such a thing as Natural Right, then the minority 
may have rights the majority is bound to respect, then one with 
God may be a majority. This cannot be admitted unless we deny 
that the purpose of the State is to achieve its own highest wel- 
fare, To admit it we should be compelled to say that there are 
particulars in which the wishes, feelings, or beliefs of the in- 
dividual are of more consequence than the welfare of the com- 
munity to which he belongs. That would be to deny sovereignty 
altogether. 

The opposite view has to-day the more acceptance. Most men 
would agree with W. W. Willoughby when he says the State is 
supreme, not only as giving the ultimate validity to all law, but 
as itself determining the validity of its own powers, and itself 
deciding what interests shall be subject to its regulation.’- 

To be sure, this is utilitarianism, pragmatism, but are we not 
all now utilitarians, pragmatists, at any rate in practice? And 
after all is it impossible to reconcile the useful with the ethical? 
Guizot well put the two together: “The essence of government 
then by no means resides in compulsion, in the exercise of brute 
force ; it consists more especially of a system of means and powers, 
conceived for the purpose of discovering upon all occasions what 
is best to be done, for the purpose of discovering the truth which 
by right ought to govern society, for the purpose of persuading 
all men to acknowledge this truth, to adopt and respect it will- 
ingly and freely.” ^ 

There is here no discord unless we hold that the best thing and 

• The Nature of the Slate, 193. 

* CwUiuiiion in Modem Europe, Lecture 7 . 
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the right thing can be different, and that ia neither a utihtarian 
nor an ethical premise, 

Which Form is Best? 

Modem political thouglit tends toward holding that sover- 
eignty is a group rather than a unit; that government is but one 
of many forms in which dominating power shows itself. The 
argument ia that in various aspects of our lives we are con- 
trolled by bodies of thought, organized or unorganized, religious, 
social, industrial] commercial, financial, or what not, each sov- 
ereign within its own sphere. The theory is interesting, but 
hero WG are concerned only with that sovereignty, whether it is 
the only sovereignty or not, which takes some form of what we 
usually mean by “government.” 

Of the forms of government it is commonly accepted that 
there are tlnee which may be classed as primary — monarchy, 
oligarchy, and democracy. It is not well to assume that the ex- 
perience of mankind has shown absolute perfection and therefore 
invariable superiority to lie in any one of these, or that it lies in 
any of the secondary foims therefrom developed. Somewhere 
and at some time each has secured peace, protection, and pros- 
perity to a people. A comparative study of whether the making 
of law has been most wisely entrusted to one man, to a few men, 
or to many men, would be full of profit, but it would require il- 
lumination from the whole history of the world, and even an at- 
tempt at adequate treatment of the subject here is out of the 
question. AIL that will be ventured are a few phases of the 
problem chiefly as glimpsed through the eyes of men who at 
various epochs have thought deep and long on these things. 

As to the attributes necessary for an acceptable monarch, 
ponder the words of Rousseau; "In order to discover the rules of 
association that ai'e most suitable to nations, a superior intel- 
ligence would be necessary who could see all the passions of men 
without experiencing any of them; w'ho would have no affinity 
with our nature and yet know it thoroughly; who.se happiness 
would not depend on us, and who would nevertheless be quite 
willing to interest himself in ours; and, lastly, one who, storing 
up for himself with the progress of time a far-off glory in the 
future, could labor in one ago and enjoy in another. Gods would 
be necessary to give laws to men.” ^ 

1 Social Cmpacl, book 2, ahap. vn. 
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With the conclusions of the Genevan student, couple the 
judgment of a prince trained alike in the arts of war and ad- 
ministration, in philosophy and letters, Frederick II of Prussia, 
best known as Fredericlc the Great, who declared, according to 
Bancroft: “Kingdoms are subjected to the caprice of a single 
man, whose successors will have no common character. A good- 
for-nothing prince succeeds an ambitious one; then follows a 
devotee; then a warrior; then a scholar; then it may be, a vo- 
luptuary; and the genius of the nation, diverted by the variety 
of objects, assumes no fixed character. But republics fulfill more 
promptly the design of their institution, and hold out better; for 
good Kings die, but wise laws are immortal. There is unity in 
the end which republics propose, and in the means which they 
employ; and they therefore almost never miss their aim.” 

Lest this confidence in republics be implicitly accepted, recall 
what took place in Athens. Of this no more graphic account has 
ever been written than that by Lord Acton. For its eloquence as 
well as its scientific value, let it be quoted from at-length. “ Two 
men’s lives,” he says, “span the interval from the first admission 
of popular influence, under Solon, to the downfall of the State. 
Their history furnishes the classic example of the peril of De- 
mocracy under conditions singularly favorable. For the Athe- 
nians were not only brave and patriotic and capable of generous 
sacrifice, but they were the most rehgious of the Greeks, They 
venerated the Constitution which had given them prosperity, 
and equality, and freedom, and never questioned the funda- 
mental laws which regulated the enormous power of the Assem- 
bly. They tolerated considerable variety of opinion and great 
license of speech; and their humanity toward their slaves roused 
the indignation even of the most intelhgent partisan of aristo- 
cracy, Thus they became the only people of antiquity that grew 
great by democratic institutions. But the possession of un- 
limited power, which corrodes the conscience, hardens the heart, 
and confounds the understanding of monarchs, exercised its 
demoralizing influence on the illustrious democracy of Athens. 
It is bad to be oppressed by a minority, but it is worse to be op- 
pressed by a majority. For there is a reserve of latent power in 
the masses which, if it is called into play, the minority can 
seldom resist. But from the absolute will of an entire people 
there is no appeal, no redemption, no refuge but treason. The 
humblest and most numerous class of the Athenians united the 
legislative, the judicial, and, m part, the executive power. 
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“The philosophy that was then in the ascendant taught them 
that there is no law superior to that of the State — the lawgiver 
is above the law. 

“ It followed that the sovereign people had a right to do what- 
ever was within its power, and was bound by no rule of right or 
wrong but its own judgment of expediency. On a memorable 
occasion the assembled Athenians declared it monstrous that 
they should be prevented from doing whatever they chose. No 
force that existed could restrain them; and they resolved that no 
duty should restrain them, and that they would be bound by no 
laws that were not of their own making. In this way the 
emancipated people of Athens became a tyrant; and their Gov- 
ernment, the pioneer of European freedom, stands condemned 
with a terrible unanimity by all the wisest of the ancients. They 
ruined their city by attempting to conduct war by debate in the 
market place. Lilee the French Republic, they put their un- 
successful commanders to death. They treated their depend- 
encies with such injustice that they lost their maritime Empire. 
They plundered the rich until the rich conspired with the public 
enemy, and they crowned them guilt by the martyrdom of Soc- 
rates. 

“When the absolute sway of numbers had endured for near a 
quarter of a century, nothing but bare existence was left for the 
State to lose; and the Athenians, wearied and despondent, con- 
fessed the true cause of the ruin. They understood that for 
liberty, justice, and equal laws, it is as necessary that Democracy 
should restrain itself as it had been that it should restrain the 
Oligarchy. They resolved to take them stand once more upon 
the ancient ways, and to restore the order of tilings which had 
subsisted when the monopoly of power had been taken from the 
rich and had not been acquired by the poor. , . . 

“The hostile parties were reconciled, and proclaimed an am- 
nesty, the fii’st in history. They resolved to govern by concur- 
rence. The laws, which had the sanction of tradition, were re- 
duced to a code; and no act of the sovereign assembly was valid 
with which they might be found to disagree. Between the sacred 
lines of the Constitution which were to remain inviolate, and the 
decrees 'which met from time to time the needs and notions of the 
day, a broad distinction was drawn; and the fabric of a law 
which had been the work of generations was made independent 
of momentary variations in the popular will. 
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“The repentance of the Athenians came too late to save the 
Republic. But the lesson of their experience endures for all 
times, for it teaches that government by the whole people, being 
the government of the moat numerous and most powerful class, 
is an evil of the same nature as unmixed monarchy, and requires, 
for nearly the same reasons, institutions that shall protect it 
against itself, and shall uphold the permanent reign of law 
against arbitrary revolutions of opinion.” ^ 

Aristotle, most famous of Athenian students of government, 
saw this clearly, declaring: “He who bids the law rule, may be 
deemed to bid God and Reason alone rule, but he who bids man 
rule, adds an element of the beast; for desire is a wild beast, and 
passion perverts the minds of rulers, even when they are the best 
of men. The law is reason unaffected by desire.” 

We thinlc we have met the danger by minimizing the human 
factor. As Charles Sumner put it, the object of free institutions 
is to withdraw all concerns of state, so far as practicable, from 
human discretion, and place them under the shield of determined 
principles, to the end, according to the words of the Massachu- 
setts Constitution, that there may be a government of laws, and 
not of men.^ More recently David Jayne Hill has said to kindred 
purpose: “What constitutional government intended to do, was 
to end forever the idea that there is any rightful depository of 
unlimited power; in brief, to destroy the error that any one’s will 
is law, and to establish the principle that law is not a product of 
will, but a system of rules for the regulation of will derived from 
the authority of reason.” ’ 

Yet since the seat of reason is the mind, it can hardly be denied 
that the ultimate source of law is human, whether it be will alone 
or win controlled by reason, or reason alone. Therefore we have 
still to choose between one source, or a few sources, or many 
sources, all human. Those of us who prefer many sources never- 
theless must admit that in spite of the confidence in democracy 
doubtless felt by most dwellers in democratic countries to-day, it 
would be rash to assume that the democratic principle is estab- 
lished beyond dispute. The Supreme Court of the United States 
said in 1874, by Justice Miller, in the great case of Loan As- 
sociation V. Topeka (20 Wall. 655) : “ It may well be doubted if a 

> Lord Acton, The History of Vteeiom, 11-13, 

< Potato in Mm. ComeMion of tSBS, li, 593. 

« “TaWngSoundinss,” Jforth American Rimw, May, 1914. 
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man is to hold all that he is accustomed to call his own, all in 
which ho has placed his happiness, and the security of which is 
essential to that happiness, under the unlimited dominion of 
others, whether it is not wiser that this power should be exercised 
by one man than by many,” 

Since that was pronounced, we have gone far toward establish- 
ing the condition therein set forth, toward holding that an in- 
dividual has no rights or possessions the community may not com- 
pel him to sacrifice for the common wehare. With the condition 
established, the doubt of the court gathers force. It is to be 
noted that writers on the science of government have from the 
earliest times assumed that if power were given to the many, 
they would use it to take property from the few. For example, 
Aristotle, in “The Politics” — “If justice is the will of the ma- 
jority, they will unjustly confiscate the property of the wealthy 
minority." That apprehension is as prevalent now as ever it was, 
and not without ground, if we are to attach any significance to 
the brutal course of affairs in Russia after the World War or to 
the more refined processes resulting in certain classes of American 
statutes. 

Because of these things there are those who look with equa- 
nimity, and even with approbation, on the reaction toward one- 
man government, whether as exemplified by the selection of an 
English monarch in the person of a Prime Minister, or the elec- 
tion of an American monarch, in the person of a dominating 
President. Pointing to the errors of democracy, they ask ua to 
imagine how much better off we might have been had men not 
tried to govern themselves. Yet few pursuits are more idle than 
to conjecture what might have happened if on this or that oc- 
casion a different course had been pursued. Men will always say 
that the Civil War might have been avoided if some other way of 
meeting the slavery problem had been devised. President Mc- 
Kinley believed that war with Spain might have been escaped. 
The palpable fact is that as a consequence of the war with 
Spain, millions of human beings came to have a happier existence 
and the prosperity of mankind was advanced. The people of this 
country, through the pressure brought to bear upon their re- 
presentatives, compelled that war. Had Congress not been in ses- 
sion at the time of the destruction of the Maine, the war might 
not have been fought. Congress was not in session when the 
Lusitania was torpedoed. When the horrors of that massacre 
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reyolted humanity, the country was told by the Washington 
correspondents the reason President Wilson did not call together 
his cabinet was that he did not wish his vision clouded by con- 
flicting views. Who shall say that Lincoln and McKinley would 
have accomplished more beneficent results if they had been for 
the moment the sole lawmakers of the land, sagacious despots; 
that Wilson chose the best course because he followed one man's 
judgment, his own? 

As a matter of fact, there is no such thing as an absolute des- 
pot, following his own fancy, enacting his own whim. Even 
when the power of a monarch is nominally, legally unlimited, its 
continuance depends on the skill with which the monarch gives 
voice to the will of others, be they few or many. If he disregards 
that will, then comes disaster. “The Soldan of Egypt, or the 
Emperor of Rome,” Hume well observed, “might drive his 
hannless subjects, like brate beasts, against their sentiments and 
inclination; but he must, at least, have led his mamalukcs, or 
prffitorian bands, like men, by their opinions.” ^ 

Lord Bryce modified the thought by excluding even the Many 
from a real share in government. “In reality,” said he in his 
presidential address to the American Political Science Associa- 
tion, “there is only one form of government. That form is the 
Rule of the Few. The monarch is always obliged to rule by the 
counsel and through the agency of others, and only a small part 
of what is done in his name emanates from his mind and wiU. 
The multitude has neither the knowledge nor the time nor the 
unflagging interest that are needed to enable it to rule. Its 
opinions are formed, its passions are roused, its acts are guided 
by a few persons — few compared with the total of the voters — 
and nothing would surprise it more than to learn by how few.” ^ 

Granted that this be the case, yet it is fair to say of modern 
government that it has somewhat expanded the share in pohtical 
activity, has in some measure aroused a general will and organ- 
ized its expression, has to a degree regulated the exercise of 
sovereignty. This has been accomplished by the development of 
what are known as representative institutions. They lie for the 
most part between oligarchy and democracy, bridging the two. 
Their study is the chief purpose of the volumes of which this is 
one. 

1 Saaa]!s, Green and Grose ed,, i, IIQ. 

* Ammeau Political Stsimee Rmm, Fobruary, 1909. 




CHAPTEE III 

LAWMAKING BY ASSEMBLIES 

In matter of public affairs the word “representatioa” may reach 
any political action by one man or some men in behalf of others, 
whether with or without declared authority. Common usage 
does not carry the phrase "representative government” that 
far, but restricts it to a system under which at least some part of 
those represented have in an avowed choice of a representative 
for the making of laws a share direct enough to disclose an 
organized source of authority. 

Failure to discriminate in this regard has led to confusion in 
the search for the origins of representative government. Some 
writers have emphasized the factor of conscious choice; others 
have dwelt on the purpose or result of choice; others have made 
the method of choice the touchstone. Of course all the elements 
should be taken into account. If this be done, it will be found 
that representative government, as we now think of it, is of re- 
cent birth. 

For this reason it is often said that representative government 
is a purely modern device, without any prototype among the 
Greeks or Romans or any of the older civilizations of which we 
have knowledge. The statement misleads. Though born in 
modern times, representative government had ancestors, and in- 
herited from them some of its most striking features. For in- 
stance, action by a Body is nothing new. Tribes must have be- 
gun assembling as soon as there were tribes. When tliey clustered 
into small city communities as in Greece, history first tells us 
something of how their assemblages gradually organized political 
management. Originally, in the Grecian States, the assembly of 
free citizens was merely convened and consulted by the kings at 
their pleasure, and did not exercise any legal power; but in pro- 
cess of time its decisions acquired the force of law. Passing from 
kingship through oligarchy, Athens arrived at democracy with 
Kleisthenes, who, as Herodotus tells it, " being vanquished in the 
party contest with his rival, took the people into partnership.” 

The custom is to regard Athens as having achieved pure de- 
mocracy, but this is not to be confounded with representative 
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government, to wticli it was only a stepping stone, Some emi- 
nent scholars have thought that Greece never took the next step. 
Freeman, for instance, in writing of the Amphictyonic Council, 
the Achaian League, and the Lycian League, in which the cities 
had a certain proportion of votes in accordance with their size, 
declares that “the ancient world trampled on the very verge 
of representative government without actually crossing the 
boundary.” Broadly spcaldng, that is no doubt true, at least to 
the extent that when the people of one State were admitted to 
the right of citizenship in another, they could exercise that right 
only by coming in a body to vote and deliberate with the people 
of that other State; or when two or more States confederated, 
they acted by ambassadors. Yet it is not wholly accurate to say 
that in no ancient State was any body of men ever constituted by 
the people to represent them in their internal affairs. The dikas- 
teries, or jury courts, provided for Athens by Pericles and 
Ephialtes, had in legislation a share that was at least quasi- 
representative. Under this in.stitution the judicial power of the 
magistrates and the Senate of the Areopagus was transferred to 
numerous dikasts, or panels of jurors, six thousand of whom were 
annually drawn by lot and sworn. Part of them, sometimes five 
bundled, sometimes one thousand, always a considerable num- 
ber, were appointed and paid to pass upon laws, and were called 
mmothetae. The ecclesia, or public assembly, even with the 
sanction of the Senate of Five Hundred, became incompetent 
either to pass a new law or to repeal a law already in existence; 
it could enact only a decree applicable to a particular case. If it 
condemned any law, or if any citizen had a new law to propose, 
the nomothetae might be determined according to the number of 
measures to be submitted. Public advocates were named to 
undertake the formal defense of all the laws attacked, and the 
citizen who proposed to repeal them had to make out his case 
against this defense, to the satisfaction of the assembled nom- 
othetae, The effect was to place the making or repealing of laws 
under the same solemnities and guarantees as the trying of 
causes or accusations in judicature. 

Rome, also, though without representative institutions as we 
know them, certainly was not unfamiliar with delegated power. 
The Institutes affirm that “a law is an enactment established by 
the Roman people upon the rogation [proposal] of a senatorial 
magistrate or a consul" This would indicate that although the 
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laws were enacted by the comiiia emiaia and the comitia centvr 
rida, popular assemblies, initiative by a higher authority was 
needed. This higher authority exercised delegated power, was an 
elected authority, for the consuls w'ere elected and the road to 
the Senate was through the magistracies to which the people 
elected. Furthermore, measm'es to be submitted for the ratifi- 
cation of the comitia were first discussed in the Senate. With the 
transition into an empire, Augustus required that every measure 
should receive the assent of the Senate before it could be made 
law by the centuries. Not often after Tiberius were the people 
actually summoned to ratify a law at all. 

In this development can there not be found a nearer approach 
to the representation idea than in the episode occasionally cited 
as the only instance of even quasi-representation in ancient 
times? That was the plan Augustus formed of giving to the 
Senates (deemiones) of the twenty-eight colonies he founded in 
Italy, the right of voting for the magistrates at Rome, their 
votes being sent under seal. The same device was adopted in the 
Massachusetts Bay Colony sixteen centuries later, but though 
interesting as a step in the development of our republic, nobody 
would think of it as a determining feature of representative in- 
stitutions. 

Hearn has advanced a theory in explanation of the feeling of 
the ancients that political rights must be exercised in person, and 
in the General Assembly of the Citizens. He says that all the 
rights any Athenian or Roman enjoyed were his, not from any 
personal claim but because he was a citizen of Athens or Rome. 
It was therefore at once the highest privilege and the most urgent 
duty of each citizen to serve the State in his own person, whether 
at home or in the field. He was bound tvaocept any office that 
the State might place in his hands. He was hound to assist his 
feUow-citizens in enacting the laws by which the city should be 
governed, and in selecting the officers by whom her peace should 
be preserved and her honor defended. No delegation was admis- 
sible; and in no other place and under no other conditions than 
in the ecclesia or the comitia duly convened in the customary 
meeting-place of the city could these duties he performed.^ 

. This accounts for the situation in Atlrens, and in Rome during 
the greater part of the time that it was a republic. They were 
city States, as were all the States of antiquity, Nations as we 

> W. E. Heatn, fh$ Government of Enalaad, 438, 
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Imow them had not come into being. Assemblies in the nature 
of town-meetings could meet the needs of the time. The mystery 
is that so intelhgent a people as the Romans did not hit upon the 
simple expedient of representation when after the Social War the 
extension of the franchise to the Italians had brought the electo- 
rate of Rome up to nearly a million voters. The lack of some 
orderly way for determimng the popular will was one of the 
potent causes for the downfall of the republic. Wliile the in- 
habitants of so much of the Campagna as made up the territory 
of early Rome could meet in the market-place and deliberate 
without confusion, intelhgent decisions were possible, and the 
changes wrought by the growth of population were for a time 
met by the practice of voting in centuries or tribes, but the 
system was wholly inadequate when thousands of residents of 
distant cities were made voters. Few of them could take the 
long journey to the capital several times a year, unless paid by 
the wealthy demagogues brought to the surface of pubhe life by 
the spoils from the conquered nations of the East. This contrib- 
uted in no small degree to the corruption and debasement of 
politics described so graphically by Ferrero in the first volume 
of his “Greatness and Decline of Rome.” Of all the privileges 
that Roman citizenship brought, the right to vote at elections 
was that by which most men set least store. The element of un- 
certainty given to the voting by the indifference of the newly en- 
franchised was intensified by the nature of the electorate in Rome 
itself, where the proletariat showed characteristics and developed 
evils not unfamiliar in present-day cities of the same size. Few 
of the mob would scruple to sell their votes. Skillful wire-pullers 
organized the dregs into clubs or “colleges,” and they were mar- 
shaled to the polls at .the will of the highest bidder, under con- 
tracts with compheated precautions to ensure the faithfid ex- 
ecution of promises. Helpless and worthless, the assemblies of 
the people became the prey of men strong and unscrupulous 
enough to seize the reins of power. So Republic became Empire. 

We may, then, give to neither Greece nor Rome as such any 
credit for the discovery of representative government, but some- 
thing can be said for the contribution of certain Roman citizens 
or subjects. In the second century of Christianity its adherents 
began to confer in synods, which were assemblies of the bishops 
of the independent churches of a province, held to discuss doc- 
trine and discipline. Out of them grew the great councils, which 
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might fairly be called religious parliaments. That of Niceea or- 
dered the provincial synods to be held twice a year (changed in 
692 to annually). Though election of constituents does not yet 
appear, these were in a way representative bodies and must have 
spread surely even though slowly the idea of representation. Very 
likely this may have given to the prefect Pretonius early in the 
fifth century the notion of assembling once a year delegates from 
the seven southern provinces of Gaul for the transaction of public 
business. The troubles of the times interrupting the practice, we 
find the emperor Honorius in 418 ordering the prefect of Gaul to 
resume these assemblies at Arles, the metropolis. “Ilospon!3iblc 
persons or special deputies,” said the mandate, “should be sent, 
not only by each province but also by each city, to your Mag- 
nificence, not only to render up accounts, but also to treat of 
such matters as concern the interests of landed proprietors.” * 
The summons was to be sent to “all persons honored with public 
functions, or proprietors of domains, and all judges of provinces.” 
There was to be a fine for non-attendance. The more distant 
provinces could send deputies for the judges, but if these dep- 
uties were to be appointed rather than elected, as probably was 
the case, what might be called positive representation was not 
yet accomplished, even if in fact these assemblies ever amounted 
to anything. 

Meanwhile, farther northward and quite independently, the 
barbaric tribes known generically as Teutons, those whom we 
who speak English call our ancestors, were laying the founda- 
tions for kindred development of the arts of government. Be- 
cause only after peoples of Teutonic origin had become masters 
of nearly all Europe, did representation begin to take its modem 
form, the historians have generally called it a Teutonic device. 
This of itself is not wholly without truth, but when the enthu- 
siasts go so far as to ascribe that device to some peculiar aptitude 
of Teutonic peoples for politics, some exceptional genius for 
government, the claim may be fairly disputed 

Eepresentative government was not discovered, and it was 
not an invention. It grew. And the reasons for its growth were 
the necessities of the case, working under the novel conditions of 
an intelligent and vinie barharism brought into touch with the 
remnants of Roman civilization. Our Teutonic ancestors were a 
group of nomadic tribes. When these tribes developed into peo- 

* Guizot, BistoTV of Cidlizalion^ Lecture n. 
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pies — Huns, Vandals, Visigoths, Angles, Saxons, and all the 
rest — their growth in numbers and their dispersion over a large 
territory made conference by delegates natural and necessary. 
Conference was nothing new; it began before History. And con- 
ference by delegates must have come when tribes first found 
they had common interests. 

Tacitus, in his "Treatise on the Situation, Manners, and 
Inhabitants of Gemiany,” written in a.d. S8, tells us something 
of the political methods of the tribes: “On affairs of smaller 
moment, the chiefs consult; on those of greater importance, the 
whole community; yet with this circumstance, that what is re- 
ferred to the decision of the people is first maturely discussed by 
the chiefs. . . . When they all think fit, they sit down armed. Si- 
lence is proclaimed by the priests, who have on this occasion a 
coercive power. Then the King, or chief, and such others as are 
conspicuous for age, birth, or military renown, or eloquence, are 
heard; and gain attention rather from their ability to persuade, 
than their authority to command. If a proposal displease, the 
assembly reject it by an inarticulate murmur; if it prove agree- 
able, they clash their javefins; for the most honorable expression 
of assent among them is the sound of arms." 

In the course of the next half-dozen centuries, these tribes, by 
some process of which we have little or no Imowledge, formed 
themselves into confederacies or kingdoms. They swept across 
the Alps, the Rhine, and the seas, pushed the Celts almost into 
the Atlantic Ocean, crushed the once mighty Roman empire, 
absorbed most of the Romans, destroyed some and adopted other 
of their institutions. The general assembly of all the people be- 
came impossible, made so by geography, bad roads, numbers, 
and expense. Gneist says the representation of the collective 
people by the honi homilies, who, under various national appel- 
lations, had formed not the whole, but yet the leading element 
of the popular assembly, now was limited to a narrower circle of 
mliores seu opHmates terrae, who included the most eminent 
members of the army, the law courts, and the church. Just how 
it came about, he makes no attempt to describe.^ 

Huobald, the biographer of S. Lebuin, writing in the middle of 
the tenth century about the Saxons of the eighth, particularized 
thus: 

"The race was, as it stiU is, divided into three orders; there are 

' Rudolf Gnoist, History of iKo Hnglish Constitution, i, 98. 
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those who are called in their tongue Edlingi; there are Frilingi; 
and there are what aro called Lassi; words that are in Latin 
nohiles, ingenui, and semles. Over each of their local divisions 
or pagi, at their own pleasure and on a plan which in their eyes 
is a prudent one, a single prineeps or chieftain presides. Once 
every year, at a fixed season, out of each of these local divisions, 
and out of each of the three orders severally, twelve men were 
elected, who having assembled together in Mid-Saxony, near 
the Weser, at a place called Marldo, held a common council, de- 
liberating, enacting, and publishing measures of common in- 
terest according to the tenor of a law adopted by themselves. 
And, moreover, whether there were an alarm of war or a pro- 
spect of steady peace, they consulted together as to what must be 
done in order to meet the case.” 

Stubbs thinks it may reasonably be doubted whether such 
a complete and symmetrical system can have existed, and points 
out that we have no distinct information about it from any other 
source.^ Waits allows that the passage is suspicious and Sohau- 
mann rejects it. Yet it could hardly have been altogether a fig- 
ment of imagination. The fair inference rather is that the re- 
presentative idea had by that time come to exist in some degree 
among the Saxons in their German home. 

At a later period, in the little territory of Dithmarschen, in 
the immediate neighborhood of Saxony proper, we find the State 
governed by its own landrath, made up of forty-eight consoles, 
twelve elected by each of the four marks, so that Huobald may 
not have been dreaming. 

Hincmar, Archbishop of Rheims in the time of Charles the 
Bald, has preserved, on the authority of a writer contemporary 
with Charlemagne, a sketch of the Franlrish government under 
that great prince. Two assemblies (pladia) were annually held. 
In the first, all regulations of importance to the public weal for 
the ensuing year were enacted; and to this, he says, the whole 
body of clergy and laity repaired; the greater, to deliberate upon 
what was fitting to be done; and the less, to confirm by their 
voluntary assent, or sometimes even to discuss, the resolutions 
of their superiors. In the second annual assembly the chief men 
and officers of state were alone admitted, to consult upon the 
most urgent afiairs of government. Hallam thinks that in one of 
the assemblies of Louis the Debonair, who ruled from 814 to 840, 

1 C&nMituHondl Hittory, i, 44. 
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we can even trace the first germ of representative legislation. 
Every Count is directed to bring with him to the general as- 
sembly twelve Scabini, if there should be so many in his coimtry; 
or, if not, he is to fill up the number out of the most respectable 
persons resident. These Scabim were jucheial assessors.^ 

We observe, then, that before the tenth century of the Chris- 
tian era men had become familiar with assemblies gathered from 
distant places for the transaction of pubhc business. The spread 
of the Christian religion and the structural growth of the church 
had made the idea of representation familiar. Ecclesiastical 
councils had revealed the possibilities of coordinating the thought 
and action of widely separated groups. Men saw how the abbot 
stood in the place of his monks. At the same time the feudal 
system was beginning to teach the same lesson. Theoretically, 
indeed, the feudal system was in its origin as pure an instance of 
definitely delegated authority as history affords. It was a social 
contract, by which the vassal agreed to servo his lord, delegating 
to him authority over his person and property. So the ground 
was preparing for representative government. 

Genuine Representation Appears 
It was on the outskirts of Teutonic influence that govern- 
mental development first reached what we may call a genuine 
representative system. Possibly the priority should be accredited 
to Iceland with its Althing, the thousandth anniversary of which 
is about to be celebrated, and the Isle of Man with its Tynwald, 
established about the tenth century and made up of elected dele- 
gates who prepared laws that were promulgated as the law of 
the land. These, however, were rude and simple bodies compared 
with that which came into existence in northeastern Spain, just 
across the Pyrenees from France, in the region known as Aragon, 
received in partition in 1035 by Ramiro I, son of Saneho III 
of Navarre, who raised it from a county to a kingdom. The 
ftteros (constitutional charter) of the Aragonese embodied prin- 
ciples of seE-government and popular rights not surpassed by 
the liberal constitutions of our own time. Robertson tells us ® 
that, though the form of government was monarchical, the genius 
and maxims of it were purely republican. The Kings, who were 
long elective, retained only the shadow of power; the real exer- 

'■ Hallam, Middle Ages, i, 212-13. 
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cise of it was in the Cortes, or Parliament of the kingdom. This 
supreme assembly was composed of four different arms or mem- 
bers: the nobility of the first rank; the equestrian order, or nobil- 
ity of the second class; the representatives of the cities and towns, 
whose right to a place in the Cortes, if we may give credit to the 
hi.storians of Aragon, was coeval with the Constitution; the ec- 
clesiastical order, composed of the dignitaries of the church, to- 
gether with the representatives of the inferior clergy. No law 
could pass in this assembly without the assent of every single 
member who had a right to vote. Without the permission of the 
Cortes no tax could he imposed, no war could be declared, no 
peace could be concluded, no money could be coined, nor could 
any alteration be made in the current specie, The power of re- 
viewing the proceedings of all inferior courts, the privilege of 
inspecting every department of administration, and the right of 
redressing all grievances belonged to the Cortes. This sovereign 
court was held every year during several centuries; but, in conse- 
quence of a regulation introduced about the beginning of the 
fourteenth century, it was convoked from that period only once 
in two years. After it was assembled, the King had no right to 
prorogue or dissolve it without its own consent; and the session 
continued forty days. 

In Castile the executive part of the government was com- 
mitted to the King, but with a prerogative extremely limited. 
The legislative authority resided in the Cortes, which was com- 
posed of the nobility, the dignified ecclesiastics, and the repre- 
sentatives of the cities. The assembly of the Cortes in Castile 
was very ancient. The members of the three difierent orders 
who had a right of suffrage met in one place and deliberated as 
one collective body, the decisions of which were replated by the 
sentiments of the majority. The right of imposing taxes, of en- 
acting laws, and of redressing grievances belonged to the assem- 
bly; and, in order to secure the assent of the King to such statutes 
and regulations as were deemed salutary or beneficial to the 
kingdom, it was usual in the Cortes to take no step toward grant- 
ing money until all business relative to the public welfare was 
concluded. The representatives of cities seem to have obtained 
a seat very early in the Cortes of Castile, and soon acquired in- 
fluence and credit very uncommon at a period when the splendor 
and preeminence of the nobility had eclipsed or depressed all 
other orders of men. The numter of members from cities bore 
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Buoh a proportion to that of the whole collective body as to ren- 
der them extremely respectable in the Cories. 

Representative government of such a sort lasted in Spain 
about five hundred years, vanishing with the Emperor Charles 
V (1500-1558), who, though he allowed the name of the Cortes 
to remain, and the formality of holding it to be continued, re- 
duced its authority and jurisdiction almost to nothing, and 
modeled it in such a manner that it became rather a junto of the 
servants of the crown than an assembly of the representatives of 
the people. 

In France no such development is found as in Spain. “From 
the ninth to the sixteenth century,” says Sir James Stephen, 
“the King was the real as well as the nominal lawgiver.” ' To be 
sure, there was an assembly, the States General, the name of 
which first appears in the fourteenth century, but it was an in- 
effectual body, the shadow of a Parliament. The three “Estates” 
— clergy, nobles, and commons — met at irregular intervals, 
whenever the King “condescended” to call them together. After 
a formal meeting to hear a speech from the King, the three groups 
sat, debated, and voted in separate chambers, and were quite in- 
dependent of each other. Their functions were limited to expres- 
sions of opinion on points laid before them by the IQng, or on 
gravamina brought up by them from the country. They formu- 
lated their cahkrs (or “quires”) of grievances, which they laid 
solemnly before the King for his consideration, leardng all 
amendment entirely in his hands, for they had no power of re- 
dress. In a few instances they sanctioned taxation, and even 
voted subsidies; but this most important function was exercised 
rarely and uncertainly. Once only (in 1560) do they seem to have 
attempted actual legislation. With that exception they never 
got beyond advising. Voltaire tells us that Louis XIV “went 
from Vincennes in a hunting dress, attended by his whole court, 
and entering the parhament chamber in jack boots, whip in 
hand, made use of these very words: ‘The mischiefs your assem- 
blies produce are well known. I command you to break up those 
you have begun upon my edicts. Mr. President, I forbid you to 
permit these assemblies, and any of you to demand them.’” ^ 

Guizot sums up their history: “No great measure which has 
truly had any influence upon society in France, no important 

• Xedwes ore the Histvry o/ France, n, 34S. 

* Age of Louis XIV, n, S (ad. Glasgow, 1763). 
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reform cither in the general legislation or administration, ever 
emanated from the States General. It must not, however, bo 
supposed that they have been altogether useless, or without 
effect; they had a moral effect, of which in general wo take too 
little account; they served from time to tune as a protestation 
against political servitude, a forcible proclamation of certain 
guardian principles — such, for example, as that a nation has a 
right to vote its own taxes, to take part in public affairs, to im- 
pose a responsibOity upon the agents of power. That these 
maxims have never perished in France is mainly owing to the 
States General; and it is no slight service rendered to a country 
to maintain among its virtues, to keep alive in its thoughts, the 
remembrance and claims of liberty. The States General has 
done us this service, but it never became a means of government; 
it never entered upon political organization; it never attained 
the object for which it was formed, that is to say, the fusion into 
one body of the various societies which divided the country.”^ 

Thierry thinks the failure to develop representative govern- 
ment in France may be ascribed to two causes — one, the in- 
stability of the Celtic race, who were loyal to persons rather than 
principles; the other, the effect of Roman domination in ex- 
tinguishing the capacity for self-government. The difference of 
race kept the nobility and people asunder, and prevented that 
sincere codperation of the various orders which had a marked 
and beneficent influence on the growth of English freedom.^ 

Fiist or last in the course of the Middle Ages nearly every 
other country on the continent of Europe developed some sort 
of an assembly. One alone need have our attention, and that 
only because it was particularly familiar to the Puritans who 
founded Plymouth Colony and of course to the Dutch who 
founded New Amsterdam, with the result that at least one 
writer has traced to it the origin of many American govern- 
mental institutions. Although his theory has not carried con- 
viction, yet the frequent reference to the history of the Dutch 
Republic by the American statesmen who devised our early 
Constitutions, State and Federal, show they were not unfamiliar 
with its lessons, and call for a word about them here. Motley's 
description will suffice. Writing of the Netherlands of the six- 
teenth century,® he says that the asaembies of the Estates were 

1 CmUsatwn in Modem Europe, Locturo x. 

• Hiatorli oj the Tiers Elat, chap, vit, 224, 243. 

• Rise of the Dutch Repvhlic, Historical Introduction. 
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rather diplomatic than representative. They consisted, gener- 
ally, of the nobles and of the deputations from the cities. In Hol- 
land, the clergy had neither influence nor seats in the parlia- 
mentary body. Measures were proposed by the stadholder, who 
represented the sovereign. A request, for example, of pecuniary 
accommodation, was made by that functionary or by the Count 
himself in person. The nobles then voted upon the demand, 
generally as one body, but sometimes by heads. The measure 
was then laid before the burghers. If they had been specially 
commissioned to act upon the matter they voted, each city as a 
city, not each deputy individually. If they had received no in- 
structions, they took back the proposition to lay before the 
councils of their respective cities, in order to return a decision at 
an adjourned session, or at a subsequent diet. It will be seen, 
therefore, that the principle of national, popular representation 
was but imperfectly developed. The municipal deputies acted 
only under instructions. Each city was a little independent 
State, suspicious not only of the sovereign and nobles, but of its 
sister cities. 

The chief city of the Netherlands, the commercial capital of 
the world, was Antwerp, Motley furUier tells us. No city except 
Paris surpassed it in population, none approached it in commer- 
cial splendor. Its government was very free. The sovereign, as 
Marquis of Antwerp, was solemnly sworn to govern according to 
the ancient charter and laws. The stadlrolder, as his representa- 
tive, shared his authority with the four Estates of the city. The 
Senate of eighteen members was appointed by the stadholder 
out of a quadruple number nominated by the Senate itself and by 
the fourth body, called the Borgery. Half the board was thus 
renewed annually. It exercised executive and appellate judicial 
functions, appointed two burgomasters, and two pensionaries or 
legal coonoilors, and also selected the lesser magistrates and 
officials of the city. The board of Ancients or ex-Senators, held 
their seats ex officio. The twenty-sbc ward masters, appointed, 
two from each ward, by the Senate, formed the third Estate, 
Their especial business was to enroll the militia, and to attend to 
its mustering and training. The deans of the guilds, fifty-four in 
number, two from each guild, selected by the Senate, from a 
triple list of candidates presented by the guilds, composed the 
fourth Estate. This influential body was always assembled in 
the broad-eounoil of the city. Its duty was likewise to conduct 
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the examination of candidates claiming admittance to any guild 
and offering specimens of art or handiwork, to superintend the 
general affairs of the guilds, and to regulate disputes. These four 
branches, with their functionaries and dependents, composed the 
commonwealth of Antwerp. Assembled together in council, they 
constituted the great and general court. No tax could be imposed 
by the sovereign, except with consent of the four branches, all 
voting separately. 

On the Continent, representative institutions rapidly waned 
after the fifteenth century. By the last quarter of the eighteenth, 
when we were achieving our independence and establishing the 
first groat republic of modem times, nothing but absolute mon- 
archy was to be found between the North Sea and the Mediter- 
ranean. Then with the French fievolution began an era of re- 
vival or creation of Parliaments. One by one the nations copied 
the English model until at last even Russia was driven to yield, 
and that, too, in part as a result of defeat in war by an Oriental 
nation that had become one of the world-powers after adopting 
representative institutions. But great as was the marvel of 
Japan, greater still wms that of China, when it astonished the 
world with the news that it had become a republic. This has all 
come about at any rate in sequence to what took place in the 
little island of Britain, if not as a result thereof. Let us see what 
that was. 


Developed in England 

When the Teutonic tribes overflowed from Germany into 
Britain, they brought with them the folkmoot, or popular as- 
sembly, in which each man had a right to share. As the group of 
invaders began to coalesce, to make larger groups each headed 
by a King, another kind of assembly w-as superimposed upon the 
folkmoots. This has come to be referred to by nearly all writers 
as the Witenagemot, the assembly of the wise men, although in 
the records it is styled simply “gemote,” like all the Saxon Law 
Court Assemblies. Often the longer title is shortened into 
“Witan.” It was a council, not a popular assembly, in fact, 
though perhaps in theory every man had a right to attend; nor 
was it a representative assembly in the sense that its members 
were sent by their fellows. Bishop Stubbs thought that the shire- 
moot, the popular assembly of the shire, which the folkmoot 
became after the kingdoms were formed, was a representative 
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body io a certain extent. He believed it was attended by the 
representatives of the hundred and townships, and had a re- 
presentative body of witnesses to give validity to its acts.‘ Tas- 
well-Langmead thought he found still more proofs that the ideas 
of election and representation, both sepaTatel3'' and in combina- 
tion, had been familiar to the nation, in its legal and fiscal sys- 
tem, long before they were applied to the constitution of the 
national Parliament.^ 

Nevertheless, it is now denied that there was any such thing 
as formal representation in Saxon times, at any rate in the shire- 
moots. It is denied that there is a single authentic document to 
support the theory. However that may bo, certainly the superior 
assembly, the Witonagemot, was made up of persons of rank be- 
cause they were suoli, and not because they were delegates — 
for they were the great officers of the royal court, the magistrates, 
the bishops and high ecclesiastics — in brief, the aristocracy. 

Kemble says that of the manner of the deliberations or the 
forms of business we know little, but it is not unlikely that they 
were very complicated. We may conclude that the general out- 
line of the proceedings was something of the following order. 
On common occasions the King summoned his Witan to attend 
him at some royal vill, at Christmas, or at Easter, for festive and 
ceremonial as well as business purposes. On extraordinary oc- 
casions he issued summonses, according to the nature of the 
exigency, appointing the time and place of meeting. When as- 
sembled, the Witan began the session by attending divine service 
and formally professing adherence to the Catholic faith. The 
liing then brought his propositions before them, in the Frankish 
manner, and after due deliberation these were accepted, modi- 
fied, or rejected. Stubbs thinks it may be presumed that in the 
early stages and under the weaker sovereigns, the determination 
was elicited by horn fide voting.’ Under the stronger and later 
Kings, it was decided by the sovereign himself, as he chose to 
follow or thwart the policy of his leading advisers. It is not until 
the reign of Henry II that we find any hislorical data as to de- 
liberations in which the King does not get his own way. Yet, “it 
may bo safely affirmed that no business of any importance could 
be transacted by the King in which they had not, in theory 
at least, a consultative voice.” ’ The earlier records mention 

■ C^lituHenal Bistory, i, lt9. * Enulish Conslilulional History, 213, 214. 

• CoTistitulional History, i, 126. * Hnd., i, 133. 
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“counsel,” “conBent,” and the like, making it clear that then 
the King was far from absolute or even dominant. 

Bede gives an account of the Northumbrian council that re- 
ceived Christianity, and represents the King as consulting his 
princes and counselors one by one; each declares his mind; and 
the King decides accordingly. He also tells how Ethelbert made, 
“with the advice of his Witan, decrees and judgments.” Ed- 
mund began his laws by declaring them to have been established 
with the counsel of his Witan, ecclesiastical and lay. Stubbs 
says the ancient theory that the laws were made by the Eng and 
Witan coordinately, if it be an ancient theory, has within his- 
toric times been modified by the doctrine that the King enacted 
the laws with the counsel and consent of the Witan. This is tho 
most ancient form existing in enactments, and is common to the 
early laws of all the Teutonic races: it has of course always been 
still more modified in usage by the varying power of the King and 
his counselors, and by the share that each was strong enough to 
vindicate in the process. Until the reign of John the varieties of 
practice may be traced chiefly in the form taken by the law on 
its enactment, The ancient laws are either drawn up as codes, 
like Alfred’s, or as amendments of customs; often we have only 
the bare abstract of them, the substance that was orally trans- 
mitted from one generation of Witan to another; where we have 
them in integrity the counsel and consent of the Witan are speci- 
fied. The laws of the Norman IQngs are put in the form of char- 
ters; the Eng in his sovereign capacity grants and confimis liber- 
ties and free customs to his people, but with the counsel and con- 
sent of his barons and faithful. From the reign of Edward I the 
forms are those of statutes and ordinances.^ 

There was no separation of powers in Saxon times. The Wit- 
enagemot was both legislative and judicial, a court and a con- 
ference combined. In fact, its primary purpose was judicial, to 
try men for the breach of law, to settle disputes between power- 
ful thanes and prelates, to hear eomplaiuts of the denial of 
justice in the shii'e courts. Declaring what had been common law 
they made it statutory law. The law of Wihtraed reads; “There 
the great men decreed, with the suffrages of all, these dooms, and 
added them to tho lawful customs of the men of Kent.” “Ini, by 
the grace of God, King of the West Saxons,” tells in the prologue 
of his laws how with the advice and by tho teaching of Cenrod his 

i Btutbs, Select Chariers, 4B. 
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father, and of Hedde his bishop, and Ercenwold his bishop, with 
all his ealdormen and the most eminent Witan of his people, and 
with a great assembly of God’s servants, he had been considering 
“concerning our soul’s heal and the stability of our realm, so 
that right law and right royal judgments might be settled and 
confirmed among our people,” etc. 

After a Witenagemot the reeves, and perhaps on occasion 
officers specially designated for that service, carried the chapters 
down into the several counties, and there took a wed, or pledge, 
from the freemen that they would abide by what had been 
enacted. Possibly in very early times the local assemblies were 
required to give assent to the legal changes made by a central 
authority. Perhaps a publication of a new law in the shirernoot 
was regarded as denoting the acceptance of it by the people in 
general. Canute and the Conqueror heard the people accept and 
swear to the laws of Edgar and Edward. The Great Charter and 
the Provisions of Oxford were promulgated in the county courts, 
as if without acceptance they lacked somewhat of legal force. Yet 
this was a right of the nation to accept laws, not to frame them.* 

Upon the conquest by the Normans, the people at large during 
the reign of William and that of his immeiate successors, were 
without whatever little share they had before enjoyed in the 
matter of laws. The Witenagemot smwived, the name Witan 
being used at least as long as the Chronicle continued, but an- 
other name more to the taste in language of the new masters, 
gradually came into use and at last supplanted the old one. It 
was the Latin translation. Magnum Cmiciliwm, for the Saxon 
Mycel Gemot. In nature the change was greater than in name, for 
although the Kings were supposed to act by the advice and con- 
sent of this Council, such was the authority they arrogated to 
themselves that the power of the Council was Httle more than a 
shadow. Its members now were the Barons — a name given to 
all who had the right to attend, whether earls, knights, bishops, 
abbots, or whatever their rank, episcopal or lay. In theory it in- 
cluded all the tenants-in-chief of the crown. Except in the anom- 
alous period of Stephen’s reign, there are no records of any such 
discussions as might lead to divisions. In private perhaps the 
sovereign listened to advice, but, as far as history goes, the 
counselors who took part in foimal deliberations must have been 
unanimous or subservient. 

Stubbs, ConstiluHonal History, ii. 245. 
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Beginnings op Parliament 

Colloquium was the Latin woi^ often used to describe a session 
of the Council, As early as 1175 Jordan Fantosme used the name 
“Parliament,” and it may then have been in common use, but 
it is not found in the Latin chronicles for some years afterward. 
Its oldest Latin spelling is parhmentum. The interpolation of the 
letter “i” was doubtless the result of popular pronunciation at 
the time, but now the dictionary-makers would have us pro- 
nounce the word “parliament” in three syllables, slurring the 
second, which makes it correspond to its original form. In France 
where it appeared in the twelfth century, and where, by the 
way, it was never applied to legislative bodies, but to courts, the 
spelling is parlment, pronounced in two syllables. Both collo- 
quium and parlamcntum meant “a talk.” Monastic statutes of 
the thirteenth century used parlarmniwm in speaking of the after- 
dinner talk of the monks in their cloisters, which was condemned 
as unedifyiug. Later it was used to describe solemn conferences 
such as the one held in 1245 between Louis IX of France and 
Pope Innocent LV, From all this it may be gathered that origi- 
nally it signified in England simply the tallt, the conference, the 
parley, between the lung and his Council. Milton wanted it 
abolished as the name for the English legislature because it 
originally signified “the parley of our Lords and Commons with 
the Norman Kings when he pleased to call them.” Note, how- 
ever, that the word came into use long before the King called the 
Commons to his Council, and it was not restricted to the legisla- 
tive assembly for a century or more after that time. 

Woodrow Wilson, writing while a Professor, penned a passage 
on this subject that was more brilliant than accurate. Said he: 

“We speak now always of ‘legislatures,’ of ‘Immaking’ as- 
semblies, and are very impatient of prolonged debates, and sneer 
at parliamentary bodies which camot get their 'business’ done. 
We join with laughing zest in Mr. Carlyle’s bitter gibe at ‘talk- 
ing shops,’ at parliaments which spend their days in endless 
discussion rather than in diligent prosecution of what they came 
together to ‘do.’ And yet to hold such au attitude toward re- 
presentative assemblies is utterly to forget their history and their 
first and capital purpose. They were meant to be talking shops. 
The name ‘parliament’ is no accidental indication of their func- 
tion. They were meant to be grand parleys with those who were 
conducting the nation’s business; parleys concerning laws, 
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cernfag adminifstrative acts, coneeming policies and plans at 
home and abroad, in order that nothing -which contravened the 
common understanding should be let pass -without comment or 
stricture, in order that measures should be insisted on which the 
nation needed, and measures resisted which the nation did not 
need or might take harm from. Their purpose was watchful 
criticism, talk that should bring to light the whole intention of 
the government and apprise those who conducted it of the real 
feeling and desire of the nation; and how well they performed 
that function many an uneasy monarch has testified, alike by 
word and act.” ^ 

The trouble with this is in its implications. They do not har- 
monize with the fact that for many years the name described a 
meeting of the King with his courtiers and other magnates, for 
purposes ha-ving nothing like the scope that Professor Wilson 
sketched. At the start the name did not imply an assembly 
where the members were to talk with each other, a talking shop, 
but an assembly to parley with the King. And many other years 
were to pass before “watchful criticism” was to be a normal 
function. 

It is now believed that the first and capital function of Parlia- 
ments was to dispense justice or equity in particulaJ cases. To 
this end it was necessary to determine what might be the perti- 
nent customs of the country. By the declaration of these cus- 
toms in applying them to indmdual grievances, preexisting laws 
may have received some measure of form, but there was then no 
novel la-wmaking. 

This aspect of the Parliaments that slowly developed into re- 
presentative government was first brought forcibly to attention 
by F. W. Maitland’s introduction to the Records of the Parlia- 
ment of 1305, which he edited under the title of Memoranda de 
Parliamento, and which were published in 1893 as part of the 
“Rolls Series,” i.e. the official series of reprints of the rolls or 
records of Parliament. The thesis of the Maitland essay has been 
elaborated in two scholarly volumes,’ one published in 1910 by 
an American, Professor C. H, McRwain, on "The High Court of 
Parliament,” and the other in 1920 by an Enghshman, Professor 
A. F, Pollard, on “The Evolution of Parliament.” These tlu'ee 
writers have completely demolished the theory that representa- 
tive assemblies had a democratic origin, that they sprang from an 

> CoMHiutional Oomtimml in the V.S., 11 . 
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intent to express the popular will, and that they were conceived 
for the purpose of making laws. 

At first Parliaments were courts, and little else. In France 
they remained such. In England up to modern times the cus- 
tomary phrase was, "The High Court of Parliament." Massa- 
chusetts stfil has her “General Court," now the State Legislature. 

The early Norman Kings found it convenient or advisable 
from time to time to hear petitioners for justice or relief while 
sitting with the Council. This was called "holding court in 
council.” The petitions were not addressed to Parliament, nor 
to the magnates assembled, but to the King or to the King and 
his Council. Parliament had not then been conceived as a body 
that could be petitioned. A Parliament was rather an act than a 
body of persons. As Pollard says, one cannot present a petition 
to a colloquy, a debate. The prayer was generally for something 
the King could grant without transcending his powers, some- 
times for relief the King was in common honesty bound to give, 
or sometimes for pure grace or favor. The response seldom gave 
all that was asked. Usually a record was entered to the effect 
that the petitioner had made out what we should call a ■prim 
facie case and the petitioner was referred to the proper court of 
the standing variety. The reason he could not go there in the 
first place was that then the jurisdiction and powers of the courts 
were greatly restricted. 

Some of the petitions came from individuals, some from 
counties, cities, or boroughs, i.e. communities. Note that word, 
for out of it came the title, “Commons,” It is believed that, be- 
fore there was any formal recognition of the practice, counties 
had often sent to Westminster knights of the shire, and boroughs 
had sent burgesses, to prefer their requests, perhaps plead for 
them, much as a substantial citizen or an attorney might be sent 
to-day by an American city. The supposition is that presently 
this suggested the utility of making the practice regular, formal, 
and official, by the use of writs of summons. It was still the 
theory, however, that the men sent were the agents of the com- 
munities as such, and not of the separate individuals composing 
those communities. 

Representation in matters judicial had long been familiar. 
Mcllwain holds that jurors were from the very beginning “re- 
presentatives." The verdict to which they swore was not thehr in- 
dividual opinion; it was the common belief of the countryside. 
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This communal or representative element was no adventitious 
thing; it was an essential part of the institution itself. Quite 
naturally it came to be adopted as a means for furnishing to the 
King the general belief of a district on any topic as to which he 
wished to be informed. According to Hallani its first use for this 
purpose came four years after the Conquest, when William, if we 
may rely on Hoveden, caused twelve persons skilled in the cus- 
toms of England to be chosen from each county, who were sworn 
to inform him rightly of their laws; and these, so ascertained, 
were ratified by the Great Council. Sir Matthew Hale asserts 
this to have been "as sufficient and effectual a Parliament as 
was ever hold in England.” There is, however, no appearance 
that these twelve deputies of each county were invested with 
any higher authority than that of declaring their ancient usages.^ 

In the next century came the practice of choosing assessors to 
fix the value of real and personal property for purposes of taxa-- 
tion. Thus, Hemy IPs Saladin tithe of 1188 — the first national 
imposition upon incomes and movable property — was assessed, 
at least in part, by juries of neighbors elected by the taxpayers of 
the various parishes, and in a way representative of them. 

Stubbs tells us the first occasion on which we find any his- 
torical proof that representatives were summoned to a national 
council was the general assembly at St. Albans, August 4, 1213, 
called by the justiciar and archbishop, which was attended not 
only by the bishops and barons, but also by a body of representa- 
tives from the townships on the royal demesne, each of which 
sent its reeve and four legal men. They were probably called 
upon to give evidence as to the value of the royal lands; but the 
fact that so much besides was discussed at the time, and that 
some important measures touching the people at large flowed 
directly from the action of the council, gives to their appearance 
there a great significance. To this first English representative 
assembly on record was submitted the first draught of the re- 
forms afterward embodied in Magna Charta. The action of this 
council was the first hesitating and tentative step toward that 
great act, in which church, baronage, and people made their 
constitutional compact with the King, and reached their first 
sensible realization of their corporate unity and the unity of 
their rights and interests.^ 

> Hallam, Middle Ages, pait in, ohap. vin. 
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On the ]5tli of June, 1215, at Ruirnymede, John reluctantly 
and peevishly yielded to the bai-ons the Groat Charter, foremost 
of the landmarks in Enghsh constitutional history. Its chief in- 
terest here attaches to those articles that admitted the right of 
the nation to ordain taxation, and defined how consent should 
be given. Except the three customary feudal aids (payments on 
certain recognized occasions), no aid nor scutage (another form 
of levy under the feudal system) was henceforth to be imposed 
but by the common counsel of the nation. This was to be taken 
in an assembly duly summoned ; the archbishops, bishops, abbots, 
earls, and greater barons were to be called up by royal writ ad- 
dressed to each severally; and all who held of the King in chief, 
below the rank of the greater bai-ons, were to be summoned by a 
general writ addressed to the sheriff of their shire; the summons 
was to express the cause for wliich the assembly was called to- 
gether ; forty days' notice was to be given ; and when the day had 
arrived the action of those members who obeyed the summons 
was to be taken as the action of the whole. 

Hero, it will bo seen, appears a new field for parliamentary 
activity. To the function of Parliament as primarily a high 
court of justice is now to be added the taxing and representative 
functions. Presently to provide money to the IQng on terms be- 
comes the most important purpose of a national assemblage. 
Legislation and all other present-day parliamentary activities 
grow slowly out of this. 

To the usefulness of representation for judicial purposes is now 
added that of representation for fiscal purposes. To handle 
money through an agent was customary in private affairs. It 
was a short and easy step to apply the same principle to public 
affairs concerning payments of money. 

In another aspect the development was also purely natural, 
for it was the normal grondh of the idea that a vassal of the 
Crown might by proxy, by an agent, perform his duty of attend- 
ing meetings of the Great Council. It was inconvenient and ex- 
pensive to try to assemble all the vassals, or separate agents for 
each. So it was well-nigh inevitable that there should come re- 
course to a few agents for many vassals — not representatives in 
the modem sense, but agents to share in transacting public 
business. So it was quite in accord with the feudal system that 
after the Charter instances of electing knights of the shire for 
this purpose by the county courts should become numerous. 
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Next came the matter of the cities and towns. They, too, must 
contribute to the needs of the royal purse. Here it was even 
clearer than in the case of the county gentlemen that the easy 
way was to deal with agents. Simon de Montfort was the first 
statesman to recognize this and systemize what was already 
practiced irregularly. To the Parliament summoned in Henry’s 
name after the battle of Lewes, to meet in January of 1265, it 
was ordered that two burgesses should be sent from every 
borough in each county. Then for the first time wore assembled 
the representatives of the towns together with those of the 
counties, for national purposes. That summer Simon de Mont- 
fort fell at Evesham and his party soon disappeared, but the 
victorious royalists saw the prudence of his policy in recognizing 
the towns. 

In 1295 Parliament passed a milestone. To change the meta- 
phor, it became of age. The assembly of that year is generally 
credited with having been the first real Parliament according to 
modem notions, although as a matter of fact it advanced but a 
little beyond its predecessors, and had yet before it much of 
change. To this Parliament King Edward summoned separately 
the two archbishops, all the bishops, the greater abbots, seven 
earls, and forty-one barons. The archbishops and bishops were 
directed to bring the heads of their cathedral chapters, their 
archdeacons, one proctor for the clergy of each cathedral, and 
two proctors for the clergy of each diocese. Every sheriff was 
directed to cause two knights of each shire, two citizens of each 
city, and two burgesses of each borough, to be elected, 

Tbe form of the summons addressed to the prelates began 
with a quotation from the Code of Justinian which was de- 
veloped by Edward from a mere legal maxim into a great politi- 
cal and constitutional principle; “As the most righteous law, 
established by the provident circumspection of the sacred 
princes, exhorts and ordains that that which touches aE shall be 
approved by afl, it is very evident that common dangers must 
be met by measures concerted in common.” 

Although this prophesies the purpose of the representative 
system, there is not the slightest suggestion by any contemporary 
writer that anybody conceived the novelty of the political 
principles thus established or dreamt of what would be its mo- 
mentous consequences. It was with this, Hearn points out,^ as it 

• Omiemmml oi England, 457, 
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had been with almost eveiy other great improvement in human 
affairs; and he aptly quotes Sir Walter Scott, who observed, 
writing of Lord Orford’s “History of hlis Own Times,” and Sir 
George Mackenzie’s “Memoirs”: “They show how httle those 
who lived in public business and of course in constant agitation 
and intrigue knew about the real and deep progress of opinions 
and events. They put me somewhat in mind of a miller, who is 
so busy with the clatter of his own grindstones, and machinery, 
and so much employed in regulating his own artificial milldam, 
that he is incapable of noticing the gradual swell of the river 
from which he derives his little stream, until it comes down with 
such force as to cany Iris whole manufactory away before it.” ’■ 

The Three Estates 

It will have been noticed that the membership of the Parlia- 
ment of 1295 was one of representatives of classes. The technical 
name for classes under the feudal system was “Estates,” a term 
now most commonly used in property affairs, but originally 
describing status, whence confusion if the meanings are not dis- 
criminated. What in medieval times it signified in the matter of 
tenure and service need not concern us here, beyond recognition 
of the probabihty that in the issuing of summonses to attend a 
Parliament the feudal relationships were more important than 
geographical, political, or social considerations. Inasmuch as 
these feudal relationships disappeared after having played no 
great part in the development of parliamentary institutions, the 
really interesting thing for us to observe is that whether inten- 
tionally or accidentally the classes summoned to the Parliament 
of 1295 did correspond, at least roughly, to social groupings with 
which we are to-day familiar, groupings based on condition in 
life or on occupation. 

In aU times the priesthood has generally been a class set apart. 
Other men have in common thought been divided into two 
groups — patricians and plebeians, or nobles and common 
people, or warriors and traders, or landowners and craftsmen, or 
rich and poor, according to the habit of the time and place. With 
some accuracy this grouping is reflected in the proper political 
use of the term, “the Three Estates,” as referring to the clergy, 
the nobility, and the people at large, which is an inadequate way 
of describing the representation in the House of Commons. 

1 Looklart, Life of ScoU, vu, 12. 
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Improperly, and often, tho term is used to designate King, 
Lords, and Commons, under an impression, probably, that it was 
conceived to describe the three factors of. political power. The 
King cannot be an Estate, because he is not a class. It would be 
right to speak of the King and the Three Estates of the Reahn. 

Recognition of more than tliree “Estates” finds in theory no 
obstacle, and in fact has not been unknown. Eor example, 
Sweden made the number four until haK a century ago. In 
England it was long uncertain what form of grouping would 
prevail. At times it looked as if the merchants or the lawyers 
or both might become Ehitates of the Realm. Early in the 
fourteenth century a singular Parliament was held at York, con- 
sisting solely of merchants and burgesses from the towns, who 
duly met and voted supplies, but it had no like successor. In 
1381 the Commons petitioned the Crown to summon five sepa- 
rate assemblies — one each for the magnates, prelates, knights, 
judges, and commonalty, but this complicated gathering never 
took place.* Stubbs thinlcs that the failure of the lawyers to be- 
come an Estate is perhaps rather to be ascribed to the fact that 
the majority of the lawyers were still clerks by profession; that 
the Chancery, which was increasing in respect and wholesome 
influence, was administered wholly by chnrohmen; and that the 
English universities did not furnish for the common law of Eng- 
land any such great school of instruction as Paris and Bologna 
provided for the canonist or the civilian. Had the scientifio 
lawyers ever obtained full sway in English courts, the Roman 
law must ultimately have prevailed, notwithstanding the strong 
antipathy felt against it, and if it had prevailed it might have 
changed the course of English history. The summons of the 
justices and other legal counselors to Parliament, by a writ 
scarcely distinguishable from that of the barons themselves, 
shows how nearly this result was reached.^ 

Although there was no formal grouping into Three Estates in 
the Parliament of 1296, and indeed never has been in the ParBa- 
ment of England, that classification may be accepted for con- 
venience in discussion. First it may be said of the church that 
the notion of a complete clerical representation has never been 
realised. The archbishops, bishops, and greater abbots con- 
tinued to attend in Parliament, as they had attended the Great 

I Adrian 'Woiitoi;, The lordi, 12, 13. 

* Bielon/, n, 190, 191. 
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Councils of previous IQngs, but they did it rather as groat feudal 
lords and as great holders of lands than as churchmen. The 
clause by which they were diinctcd to bring with them repre- 
sentatives of their clergy, which remains to this day in the writ 
by which they are summoned, has from the first been persistently 
ignored. In early days the lesser clergy pleaded all sorts of ex- 
cuse for non-attendance — sicloiess, fatness, gout, incapacity to 
ride on horseback or in a litter, bodily infirmity, age, and domes- 
tic affairs. As a body they preferred to stand aloof, to meet in 
their own clerical assemblies or convocations, and to settle there 
what contribution they should make to the royal treasury. After 
the restoration of Charles II, in 1664, by a mere verbal agree- 
ment between Archbishop Sheldon and Lord Chancellor Claren- 
don, an arrangement was made under which the clergy waived 
their right to tax themselves, and agreed to be assessed by the 
laity in Parhament, gaining thereby the new right of voting at 
the election of the members of the House of Commons by virtue 
of their ecclesiastical benefices. At present two Archbishops and 
twenty-four Bishops sit in the House of Lords. 

There was no essential change from the character of the 
representation of the nobility in the Parliament of 1295, and in 
principle it remains to-day what it was then, although greatly 
enlarged as the peerage has been extended. Fi-eeman, indeed, 
thought there had been no change in principle from Saxon days. 
“Of one House of Parliament we may say,” he observed, “not 
that it grew out of the ancient Assembly, but that it absolutely 
is the same by personal identity. The House of Lords not only 
spiings out of, it actually is, the ancient Witenagemot. I can 
see no break between the two. ... In the constitution of the House 
of Lords I can see nothing mysterious or wonderful. Its heredi- 
tary character came in, hke other things, step by step, by acci- 
dent rather than by design. And it should not be forgotten that, 
as long as the bishops keep their seats in the House, the heredi- 
tary character of the House does not extend to all its members. 
To me it seems simply that two classes of men, the two highest 
classes, the Earls and the Bishops, never lost or disused that 
right of attending in the National Assembly which was at first 
common to them with all other freemen. . . . The House of Lords, 
then, I do not hesitate to say, represents, or rather is, the ancient 
Witenagemot. . . . But the special function of the body into 
which the old national assembly has changed, the function of 
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‘another House/ an Upper House, the House of Lords, as op- 
posed to a House of Commons, could not show itself till a second 
House of a more popular constitution had arisen by its side.” * 

The third Estate, the Commons, began as virtually two 
Estates. More than a century was to pass after (1) knights of 
the shire and (2) citizens and burgesses were elected, before they 
coalesced. At the outset the knights of the shire were, as we have 
seen, in effect the agents of the landed gentry; the citizens and 
burgesses, the agents of the mercantile class. At home, there was 
a conspicuous difference in the social standing of these two 
groups, but at Westminster it disappeared in contrast with the 
difference between the two of them and the nobles of the court. 
They wore called into being for the same purpose and had many 
interests in common. So it was natural that in the course of time 
they should be amalgamated. It is not found that they deliber- 
ated together before 1332, although they had before joined in 
petitions to the lUng. Historians differ as to when they were 
first united as one elected body, in contradistinction to another 
individually summoned as peers and barons; but it was un- 
doubtedly about this period, sometime in the first half of the 
reign of Edward III. Toward the end of that long reign came 
the appointment of a permanent Speaker, marldng the complete 
consolidation of the two groups into the House of Commons. 
At the same time (51 Ed. Ill) the imposition of a poll tax upon 
every adult person in the Idngdom except mere beggars marked 
the fusion of the separate tax-paying classes into a united nation.® 

The name “Commons” is inappropriate and misleading. It 
has no relation to “ common people.” It appears to have been 
an abbreviation of the Latin word “communitates,” conveying 
the idea expressed in English by “communities.” The House of 
Commons was simply the House of the Communities, originally 
groups of persons combined in a particular way for particular 
purposes, enjoying certaiu rights in common, and subject to 
common duties, The word “common” as applied to persons of a 
certain political standing does not seem origiually to have had 
any flavor of odium or disparagement; nor did the man of 
democratic proclivities have any ground for using it with pride. 
The same was originally true of “commoner,” although the 
modern usage that makes of some tribune of the people “a great 

* Qrovith of the English ConsHhtlioji, 60, 63. 

® W. E. Hesim, Oatimmenl of England, 402. 
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commoner,” tias given the word a significance it is not likely to 
lose, in spite of the purists. “Commonalty,” too, at first had a 
technical meaning it would not now imply. Thus it was used in 
that notable statute of 1322, in the reign of Edward II, which 
provided : “ The matters which are to be established for the estate 
of our lord the ICng and of his heirs, and for the estate of the 
realm of the people, shall be treated, accorded, and established 
in parliaments, by our lord the King, and by the assent of the 
prelates, earls, and barons, and the commonalty of the realm; 
according as it hath been before accustomed.” Notice that in 
this there are but two parties — (1) the King and his heirs; 
(2) the Estate of the realm of the people; and that the second 
party is to give assent by four agencies. If it is to be assumed 
that this was phrased with precision, the “commonalty” was 
but one of the parts of the “people.” 

Of more consequence is it to observe that this statute recognizes 
the assent of the commonalty is to be given to legislation, and 
they are in this regard on a level with the others. That was 
formally recognized in the last year of Edward I, and several 
times under Edward II. It shows the Commons were beginning 
to take part in the making of laws. From the time of the Con- 
quest down to the penod of Magna Charta lawmaking was in 
practice a function of the King; if in theory his Council was to 
approve, the royal power was such that the consent of the 
Council was a nominal matter. In John’s time the Great Council 
won formal recognition of the right to advise and consent. Also, 
it got some slight share in legislation by petitioning for amend- 
ments of the laws. During the minority and the troubled years 
of Henry III, it fuUy vindicated and practically enlarged these 
rights. In legislation it not only took the initiative by petitions, 
such as those which led to the Provisions of Oxford, and by 
articles of complaint, but, as in the famous act of the Council of 
Merton touching the legitimizing of bastards by the subsequent 
marriage of their parents, refused consent to a change in the law, 
by words that were accepted by the jurists as the statement of a 
constitutional fact. Under Edward I the laws again were issued 
with counsel and consent of the Parliament, but legal enactments 
might, as before, in the shape of assizes or ordinances, be Issued 
without any such assistance; and the theory of the enacting power 
of the King, as supreme legislator, grew rather than diminished 
during the period, probably in consequence of the legislative 




78 


LEGISLATIVE PRINCIPLES 


activity of Freclerick II, Louis IX, and Alfonso the Wise. The 
legislation of the reign of Henry III, and most of that of Edward 
I, was the work of assemblies to which the Commons were not 
summoned. The statute quia emptores (1290) was not improba- 
bly the last instance in which the assent of the Commons was 
taken for granted in legislation. ^ 

As in the case of the Great Council a century before, the path 
of the Commons to a share in lawmaking was by way of peti tions. 
The King was asked to remedy grievances. If he consented and 
a new law was necessary to accomplish the purpose, its promul- 
gation implied the approval of the Commons, because they had 
asked fox it. Erom this the next step was to thinking tliat their 
approval was worth having, and then to thinking it necessary. 
Manifestly these steps did not follow as a matter of course, for if 
that were the case all petitioners should have become lawmakers 
everywhere since government began, which has rarely happened. 
In England, in the early part of the fourteenth century it did 
happen, because of the royal need of money. The usual purpose 
of summoning agents of the commonalty of the realm to Parlia- 
ment, to a parley with the Eng, was to tax the counties, cities, 
and towns. These agents, finding they could bargain with the 
King, gradually became bolder in their demands. At first it was, 
“Your hiunble poor Commons beg and pray, for God’s sake, as 
an act of charity.” By the time of Richard II the “humbles 
pauvres communes” had become, in the royal eyes, “the right 
wise, right honourable, worthy and discreet Commons.” 

The turning point in this situation is the long and financially 
embarrassed reign of Edward III, in which there was, from year 
to year, the continual necessity to summon complete Parlia- 
ments, in all not less than seventy times. The Commons, who, 
until then, had been only occasionally mentioned in connection 
with parliamentary statutes, are from this time seldom omitted 
— nay, their assistance becomes more and more frequently 
mentioned in the preamble to the statutes. The usual style now 
distinguishes motion and consent; the Eng issues decrees on 
motion of the Commons with the sanction of the lords and pre- 
lates.'* Such at least was the general form, though for many years 
there was no invariable regularity in this respect. The Commons, 
who till this reign were rarely mentioned, were now rarely 

I Stubbs, Constiluiional History, ir, 248. 

* Rudolf Gneist, History of Iho Enalish ConsiUxUion, ii, 19. 
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omitted in the enacting clause. In fact, it is evident from the 
rolls of Parliament that statutes were almost always founded 
upon thcii’ petition.^ 

Pollard lays much stress on the part in the change played by 
petitions.* The importance of the Commons as a dehberative 
assembly grew with the gradual realization of the fact that in- 
dividual petitions, arising spontaneously from different localities, 
dealt with grievances common to all and might well be fused into 
common petitions. The common petition required common 
deliberation, common action, and perhaps even a common clerk; 
the common action became a habit, the habit an institution, and 
the institution a House. Parliament became a political arena 
rather than a court of law; for, while individual grievances are 
matters of law, national grievances arc matters of politics. 
Piu'thermore, common action was the cause as well as the result 
of community of feeling. By this process the locally minded 
representatives of heterogeneous communities were welded into 
a House of Commons, and in that House, more than anywhere 
else, the “Estates” were made into the State. 

Along with this change, and as its result, went the organiza- 
tion of procedure. Hitherto single decisions, temporary admin- 
istrative measures, and permanent ordinances had all been con- 
fused together. Ercqucntly petitions that had been granted lay 
inoperative for years before the enactments giving them effect 
were put in force or published. As a rule, at the close of the 
parliamentary sittings, the Council sorted the jumbled mass of 
resolutions, and provided for their being duly carried out. It 
was especially the business of the Justices to select such enact- 
ments as, being of a permanent nature, should be entered upon 
the “roll of the statutes” for the cognizance of the courts. But 
after the right of the Estates to take part in the framing of enact- 
ments had become established, they further demanded to take 
part in this selection. In the Parliament of 14 Edward III, a 
number of prelates, barons, and counselors were appointed, to- 
gether with twelve knights and six burgesses, to formulate such 
petitions and decrees, and to direct the di'afting of such as were 
suitable for permanent statutes.^ 

With the acknowledgment of the right of the Commons to 

1 Hftllam, Middle Agee, part ni, chap. vni. 

> The Ewlulion of Farlmtnenl, 60, 120, 127. 

' Iludolf Gniest, IJinlori) of the BnglUih CowtituHon, n, 23. 
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assent to laws, the belief grew that there was something more 
weighty and compelling and enduring in that to which they had 
assented than there was in a royal decree to which their assent 
had not been asked. 'Hitherto the more important enactments 
of King and Council had been distinguished from the simpler 
royal decrees, by the name of "assize.” With the first year of 
Edward III began the statuta nova, and henceforward the dis- 
tinction between statutes (parliamentary enactments), and 
ordinances (royal decrees), became clear. 

Along with the right to assent came the conception that when 
a bargain had been made between the King and the Estates, the 
law thus enacted, like any other bargain, could not be changed 
without the consent of all parties to it; and this was expanded to 
cover all existing law, whether customary or statutory. Under 
Richard II we find the Commons petitioning, in 1390, that the 
Chancellor and Council might not, after the close of Parliament, 
make any ordinance “contrary to the common law or ancient 
customs of the land, and the statutes aforetime ordained, or to be 
ordained in the present Parliament.” But the IHng replied that 
"what had hitherto been done, should be done still, saving the 
prerogative of the Crown.” It was one of the charges brought 
against Richard that he had maintained the laws were “in the 
mouth and breast of the King,” and he by himself could frame 
the laws of the kingdom. Yet tire contrary principle gradually 
established itself. 

Petitions of the Commons to the King naturally suggested 
that the petitions of private individuals might carry more weight 
if they went to the throne with the approval of the Commons. 
Under Henry IV the practice began. Under Heniy VI the round- 
about way of worldng through petitions led to the simpler pro- 
cess of bringing in the motions directly in the form of bills. 
Under Henry "^I came another step forward taldng the form 
of expressing the right of the Commons to assent to statutes in 
precisely the same manner as that of the Lords. 

From this time on for more than a century parliamentary 
government made no important gain. On the contrary, it suf- 
fered distinct loss. With the Tudors reaction almost reached 
absolutism, Parliament became an almost negligible factor. 
Under Henry VTII there were two periods of more than seven 
years each when it did not meet at all. While that monarch was 
on the throne, the ga,in of struggle covering more than three 
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hundred years, the struggle against the exercising of the law- 
making power by the Iflng, was thrown away. In 1539 it was 
enacted that the proclamations of the Ifing, with the advice of 
the Council, were to be obeyed and kept as acts of ParHament. 
To be sure, this was to apply only to the reigning monarch, but 
in effect it prevailed ttu'ough the reigns of Edward VI, Mary, and 
Elizabeth, whose ordinances approached the efficacy of statutes. 
Elizabeth, who ruled for forty-five years, called her Parliament 
together only thirteen times, and in the course of her whole 
reign it sat not much if any more than eighteen months. 

Upon the accession of James I in 1603 Ijcgan a contest for the 
restoration of the rights of the Commons. James was a stubborn 
fighter for what he believed the royal prerogative, and the 
democratizing forces of Puritanism were not yet strongly 
organized. So Parliament did not achieve great progress in the 
vindication of its rights dunng the score and more years of his 
reign, though somethings were accomplished, particularly in the 
way of parliamentary privileges. With Charles I the contest was 
renewed, the champions of popular liberty gaining strength until 
at last they got rid of absolutism by beheading the monarch. It 
is to be noted that the Petition of Right he so reluctantly ac- 
cepted in 1628 asked nothing new, but simply a restoration of 
ancient rights, such as that taxes should not be levied without 
consent of Parliament, The reforms accomplished by the Long 
Parliament in its early days were rather returns than reforms — 
returns to old liberties. 




CHAPTER IV 

IN THE AMERICAN COLONIES 

Tuen now from the situation representative government had 
reached in England, to the lawmaking assemblies of her colonies 
beyond the sea, beginning to lay the foundations of another and 
a difierent representative system. While England was looking 
backward to old methods, America was looking forward to new 
methods. Before taking up the American story in detail, it may 
be well to forecast some of the contrasts. We have seen that in 
England representation was a matter of classes, Estates. In 
America it was to become one of persons, in some colonies from 
the start, in others gradually. Never in America was there to be 
anything corresponding precisely to the House of Lords, never a 
peerage, never an hereditary lawmaker (with the possible excep- 
tion for a time in the case of certain New York manors). We find 
the clergy will still have here influence for a while, but never 
separate representation; on the contrary, the time will come when 
in many States they will be forbidden to sit in the Legislature at 
all. Although at the beginning the colonists will pay almost as 
little attention to numbers in the apportionment of representa- 
tives as was paid in England up to toe time of men yet living, 
quicldy the idea of an allotment by population will become 
general. From the very outset each colonial assembly will assert 
the right to make laws, and give scant sufferance to any imita- 
tion of lawmaldng by ordinance if tried by any Governor. Tho 
requirements of colonial life will at once accustom representa- 
tives to think the making of laws a more important part of their 
work than toe levying of taxes; and the budget, to this day the 
great feature of a Parliament, will be found here a minor con- 
sideration, in the Legislatures if not in Congress. With this will 
come a quite different conception of the nature, function, and 
purposes of representative government, and of the best way to 
achieve its ends. 

America began by thinking of a legislature as a means to ad- 
vance toe safety, comfort, and liappiness of the people. England 
first secured a representation of the people through toe desire of 
its King to get more revenue; the general design of toe system 
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was to assemble representatives from the constituencies best able 
to contribute aids and subsidies for the service of the Crown. It 
might almost be averred that England has always placed the 
more stress on the raising of money, America on the spending of 
money. Oin prime legislative purpose being the common wel- 
fare, not a financial transaction, we have developed a representa- 
tive system meant to reflect and apply the common will, the will 
of all the people. If I mistake not, we shall find that England has 
developed the system best for government as a business ; America, 
the best for government as a blessing. 

De Lohne concludes with this sentence the remarkable book 
on "The Constitution of England” that he first published in 
1771; "The philosopher, when he considers the constant fate of 
civil societies among men, and observes the numerous and power- 
ful causes which seem, as it were, unavoidably to conduct them 
all to a state of political slavery, will take comfort in seeing that 
Liberty has at length disclosed her nature and genuine principles, 
and secured to herself an asylum, against despotism on one hand, 
and popular licentiousness on the other.” In other words. 
Liberty had secured an asylum midway between absolutism and 
democracy. Under a government of classes, he thought he found 
the absence of political slavery. He wrote before the work of an- 
other Genevese, Rousseau, had ripened in the French Revolu- 
tion. De Lolme’s first edition was published five years prior to 
our Declaration of Independence, but the one before me (1784) 
revised though it was, betrays no doubt on his part that aris- 
tocracy — for such was the government of England — is the 
wisest of aU forms of government. Yet already the Constitutions 
framed by American States had created not alone another asy- 
lum for Liberty, more secure than that of England, but also a 
workshop for Liberty, where it might create institutions for the 
prosperity and welfare of all the people. 

It was singular that when England began her colonial system, 
in the sixteenth century, her monarchs, more nearly absolute 
than their predecessors for many generations, jealous of the royal 
prerogative, scornful of Parliament, should have either authorized 
or permitted colonies to make laws. The explanation is to be 
found in the necessities of the case. The early chartered com- 
panies were corporations for gain, not primarily public enter- 
prises with philanthropic motive, whatever the pretext about 
spreading the Cliristian faith, converting Indians, or otherwise 
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doing good. Manifestly they could not establish trading posts 
in barbarous lands without the right to exercise governmental 
authority there. The distance from home, the slowness and un- 
certainty of communication, compelled the granting of the power 
to meet local conditions on the spot. Furthermore, local self- 
government had been familiar to Englishmen from Saxon times. 
Our word “by-law,” indeed, comes from “bye,” the Saxon word 
for “town,” — a by-law being the law of the town. Some 
measure of lawmaking, too, had been permitted to the older 
corporations as well as to the Guilds of the Middle Ages, volun- 
tary associations for benevolence or to advance common trade 
interests, which organized themselves and made for their own 
government rules recognized to be binding if not repugnant to 
the common law. It was in the line of precedent, therefore, to 
put definite warrant to this effect in the colonial charters. Per- 
haps also there was some thought of adding thereby to the in- 
ducements that might attract colonists, for it was no easy matter 
to get men to leave home and take their families across the 
trackless ocean to an almost unlcnown wilderness peopled by 
savages. 


VmoiNTA 

Whatever the motive, powers such as those given to the 
Virginia Companies were common. They did not appear in the 
Virginia letters patent of April 10, 1606, but in the “Articles, 
Instructions, and Orders” of the November following, issued 
“according to the effect and true meaning of the same letters 
patents,” which read as follows: 

“The said President and Council of each of the said Colonies, 
and the more part of them, respectively, shall and may lawfully, 
from time to time, constitute, make, and ordain such Constitu- 
tions, Ordinances, and officers, for the better order, government 
and Peace of the people of their several Colonies, so always as 
the same Ordinances and Constitutions, do not touch any party 
in life or member; which Constitutions and Ordinances .<ihfl.11 
stand and continue in full force, until the same shall be otherwise 
altered or made void by us, our heirs, or successors, or our, or 
their Councel of Virginia, so always as the same alterations be 
such as may stand with and be in substance consonant unto the 
laws of England, or the equity thereof.” 

These were the letters patent and instructions given to two 
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groups of “knights, gentlemen, merchants, and other ad- 
venturers,” who were to found colonies on the North American 
seaboard, One group, made up chiefly of Londoners, became 
known as the South Virginia, or London Company, the other as 
the North Virginia, or Plymouth Company. Their government 
was to be under the control of “the King’s Councel of Virginia,” 
with fifteen members specified by name or office. Each Com- 
pany was besides to have its own “Councel” (virtually a Board 
of Directors), with thirteen members, named at the start by the 
“King’s Councel,” and afterward itself filling its vacancies. In 
1609 the London Company secured a new charter. This put its 
government in the hands of a Council of fifty-two named mem- 
bers, with the important change that vacancies should be filled 
“out of the company of the said adventurers, by the voice of the 
greater part of the said company and adventurers, in their 
assembly for that purpose.” 

It has been declared that “this was the real beginning of 
American representative government,” that the roots of the 
American House of Representatives started in this provision 
that members of the Council were to be elected by members of 
the corporation.^ Yet surely it was nothing new at the beginning 
of the seventeenth century for English associations and corpora- 
tions to elect their own officers. This Council was by specific 
charter provision to be resident in London. The colonists them- 
selves were to have no share in the election unless they were 
members of the Company, what we should call stockholders; and 
after they had crossed the sea it was of course impracticable for 
them to attend stockholders’ meetings. The provision is inter- 
esting and in its way important, but the roots of the American 
House of Representatives are to be found centuries behind it, 
and the actual beginning of American representative government 
was to take place when Americans first elected representatives. 

The Council was empowered by the charter of 1609, “to make, 
ordain, and establish all manner of orders, laws, directions, in- 
structions, forms, and ceremonies of government and magistracy, 
fit and necessary, for and concerning the government of the said 
Colony and Plantation; and the same at all times hereafter, to 
abrogate, revoke, or change, not only within the precincts of the 
said Colony, but also upon the seas in going and coming to and 
from the said Colony, as they, in their good discretion, shah think 

* 3. G. Ksher, Bvolution of the ConUilution of the U.S., 118. 
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to be fittest for the good of the adventurers and inhabitants 
there.” 

It will be seen that the provision went into no detail as to how 
laws should be made. Late on, colonial charters or instructions 
to royal Governors would authorize lawmaking by assemblies. 
At first, the merchant adventurers had to work out a plan them- 
selves. So we find that when Lord Delaware crossed the Atlantic 
in 1610 to take charge of the colony of Virginia, he took with him 
a code, compiled from the martial laws in force in the Low 
Countries. Sir Thomas Dale, appointed High Marshal of Vir- 
ginia and arriving in 1611, confirmed this code and supplemented 
it with certain additions supposed to be specially applicable to 
the wants of a new country. It consisted of two parts, one 
military, the other civil. The extreme and pedantic minuteness 
of the first must have made it a dead letter in a rude and un- 
settled country. The civil code deserves more minute attention.' 
It is interesting both as an illustration of the legislative ideas of 
the day, and also as showing what manner of settlement some 
of the most energetic founders of America sought to establish. 

It is scarcely too much to say, that in the hands of an un- 
scrupulous or wrong-headed governor it would have given rise to 
a system of tyranny little more merciful than that which had 
goaded the Netherlands into revolt. For conformity to the 
Church of England to be required was in that day but natural, 
and in a newly settled community where none need go save of 
their own free choice it could not be regarded as a hardship. But 
even good churchmen might demur to a system which enforced 
attendance at daily worship by a penalty of six months in the 
galleys, and at Sunday service by a penalty of death. To blas- 
pheme the name of God, to "speak against the known articles of 
the Christian Faith,” or “to speak any word or do any act which 
may tend to the derision or despite of God’s holy word,” were all 
capital crimes, It was treason, punishable with death, not only 
to speak against the King’s majesty, but even to calumniate the 
Virginia Company or any book published by its authority, A 
clause, perhaps more atrocious from its vagueness and even 
more opposed to all rational ideas of legislation, enacted that 
"no man shall give disgraceful words or commit any act to the 
disgrace of any person in this colony or any part thereof, upon 
pain of being tied head and feet together upon the ground 

' J. A. Boyle, JEnolish Colonies in Amenea, i, 135. 
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every niglit for the space of one month.” Probably these laws 
applied only to the Company’s servants and not to those inde- 
pendent planters who had settled at their own expense, or to tho 
hired servants on their estates. Thus we may believe that this 
outrageous code had no operation over those who economically 
and socially formed the most important part of the colony, and 
to whom a largo share of self-government was soon to be en- 
trusted. 

Glowing descriptions of the Bermudas incited the adventurers 
to seek still another charter, to include those islands within the 
scope of exploration, and such a charter was issued March 12, 
1611-12. Far more important than the inclusion of tho Ber- 
mudas turned out to be another change in the system of admin- 
istration. It was now provided that once a week or oftener the 
“Treasurer and Company of adventurers and planters” should 
“hold and keep a Court and Assembly, for the better order and 
government of the said plantation, and such things as shall con- 
cern the same”; a quorum at such meetings to be five members 
of the Council (including the Treasurer or his deputy) and fifteen 
other members of the Company. Also there was to be held four 
times a year “one great, general, and solemn assembly, which 
our assemblies shall be stiled and called The Foue, Gebat and 
General Courts of the Council and Company op Adven- 
TtJEBES FOE ViRGBNiA.” These General 00011® were to elect not 
only the members of the Council, but also the other officers of the 
Company; and were to “ordaine and make such laws and ordi- 
nances, for the good and welfare of the said plantation, as to them, 
from time to time, shall be thought requisite and meet: so always 
as the same be not contrary to the laws and statutes of this our realm 
of England.” 

Sir Thomas Dale returned to England in 1616, leaving Sir 
George Yeardley in charge as Deputy Governor. A year later 
Yeardley too went home. Samuel Argali, a sea-captain and a 
masterful man, was put in charge and promptly got into trouble 
by domineering ways. The colonists complained and Yeardley 
was sent back to straighten out things. It is to be surmised that 
his previous experience stood the colony in good stead in tho 
matter of pregnant instructions from the London Company, for 
when in 1619 he landed, on the 19th of April — fateful day for 
Americans, now celebrated in Massachusetts as Patriots’ Day, 
though for other reasons — he brought with him the authority 
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for the first legislative assembly in the new world, after this 
form: 

“That the planters might have a hande in the governing of 
themselves, it was grauntcd that a generall assemblio shoulde be 
helde yearly once, whereat were to be present the governor and 
counsell with two burgesses from each plantation, freely to be 
elected by the inhabitants thereof, this assemblie to have power 
to make and ordaine whatsoever lawes and orders should by 
them be thought good and profitable for their subsistence.” 

From the official report by John Twine, clerk, it appears that 
the first session "con vented at James city in Virginia, July 30, 
1619, consisting of the Governom-, the Counsel! of Estate and two 
Burgesses elected out of cache Incorporation and Plantation, and 
being dissolved the 4th of August next ensuing.” 

The church in what is now more commonly known as James- 
town was the place of assemblage. It is said that Governor 
Yeardley had caused the building to be "kept passing sweet and 
trimmed up with divers flowers.” Twine’s report reads: “The 
most convenient place we could finde to sitt in was the Quire of 
the Churche Where Sir George Yeardley, the Governour, being 
sett down in his accustomed place, those of the Counsel of Estate 
sate nexte him on both handes, excepte only the Secretary then 
appointed Speaker, who sate right before him, John Twine, 
olerke of the General assembly, being placed nexte to the 
Speaker, and Thomas Pierse, the Sergeant, standing at the barre, 
to be ready for any Service the Assembly should edmmand him. 
But forasmuche as men's affaires doe little prosper where God’s 
service is neglected, all the Burgesses tooke theh places in the 
Quire till a prayer was said by Mr. Bucke, the Minister, that it 
would please God to guide and sanetifie all our proceedings to his 
owne glory and the good of this Plantation,” 

The work of the session was dasafled with intelligent system. 
The Speaker propounded "fower several! objects for the Assem- 
bly to consider on,” vis. the charter; the instructions given by the 
council in England to the Governors, to see what should be en- 
acted into laws; “Thirdly, what lawes might issue out of the 
private conceipte of any of the Burgesses, or any other of the 
Colony”; and lastly, what petitions should be sent home to 
England, These were taken up in order, and in due course the 
records show a series of "lawes, suche as may issue out of every 
man’s private conceipte.” For instance, there was one to require 
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returns of christenings, buriaJs, and marriages; one about at- 
tendance at divine worship on the Sabbath; one about consent 
for the marriage of a maid or woman servant. No complete code 
was attempted, but apparently only such modification of com- 
mon law as the peculiar needs of the colony suggested. Doyle 
thinks that “the new laws, though more lenient and moderate 
than the old code, showed the same tendency to regulate private 
life and to limit individual enterprise.” '■ The suggestion implies 
the sort of criticism so commonly visited on the early legislation 
of the Puritan colonies at the north. Yet there was nothing 
novel to Englishmen in the scope of it or in what some would call 
its pettiness. M any instances of sumptuary legislation and inter- 
fi'renco with private affairs may be found in the records of the 
English Pai'liament before this time. Would it be expected that 
a score or more of representatives of a few hundreds of colonists 
should have occasion to concern themselves with great problems 
of statecraft? No, the business was small, the session was short, 
and altogether the episode has significance only because it was a 
beginning. 

Two years later (July 24, 1621) the parent Company put the 
Virginia Assembly on a more definite footing, by an Orcfinance, 
w'hich, after setting forth the composition and duties of the 
“Councel of State,” went on: “The other councel, more gener- 
ally to be called by the governor, once yearly, and no oftener, 
but for very extraordinary and important occasions; shall con- 
sist, for the present, of the said Councel of State, and of two 
burgesses out of every town, hundred, or other particular planta- 
tion, to be respectively chosen by the inhabitants; Which councel 
shall be called The General Assembly, wherein (as also in the 
Councel of State) all matters shall be decided, determined, and 
ordered, by the greater part of the voices then present; reserving 
to the Governor always a negative voice. And this General As- 
sembly shall have free power to treat, consult, and conclude, as 
well of all emergent occasions concerning the public weal of the 
said colony, and every part thereof; as also to make, ordain and 
enact such general laws and orders, for the behoof of the said 
colony, and the good government thereof, as shall, from time to 
time, appear necessary or requisite.” The commission to Sir 
Francis Wyatt, the fhst Governor under the new ordinance, 
greatly lessened the value of the legislative privilege by saying — 

> J. A. Doyle, English Oolonm in America, i, 160. 
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“No law to continue or be in force till ratified by a Quarter 
Court to be held in England, and returned under seal.” It took 
experience to show the inconvenience of such provisions for the 
colonics, and to bring about the later practice of giving laws 
force until vetoed by the home authorities. The disregard of the 
instruction in Virginia was one of the reasons why the King in 
1024 revoked the charter of the Company. This, however, does 
not appear to have interrupted the regularity of the meetings of 
the Assembly. 

The most striking thing about the further legislative history of 
Virginia was the development of a high sense of the nature and 
value of representative institutions in spite of the fact that the 
colony was essentially and thoroughly aristocratic. It was a 
colony where the offices, the professions, and aU occupations of 
dignity were kept in the control of a comparatively few families. 
Even the holders of small estates rarely achieved political pre- 
ferment. The temper of the community is exocflsntly shown by 
one of the objections embodied by the Assembly in its remon- 
strance to the King against restoring the charter to the London 
Company, in 1642. “We shall degenerate,” it said, “from the 
condition of our birth, being naturalized under a monarchial 
government, and not a popidar and tumultuary government, de- 
pending upon the greatest number of votes of persons of several 
humors and dispositions, as this of a company must be granted 
to be; from whose general quarter courts all laws binding the 
planters here, did and would issue.” 

Nevertheless, Virginia was not outranked by any other colony 
in early and emphatic and unmistakable declaration of the re- 
presentative character of its Assembly. This came about in the 
session of 1658-59. Royalist to the core, the colonists had at first 
refused to accept Cromwell, had by act of Assembly denounced 
the traitorous proceedings against Charles I, had declared any 
person who justified his execution should be proceeded against 
as an accessory after the fact. Then, coerced by the commis- 
sioners of Parliament, sent over with a fleet, they had perforce 
yielded submission to the Roundheads. Thrown on then' own 
resources to provide a new form of government, they decided to 
have the Assembly elect the Governor and other officers pre- 
viously appointed by the Crown. In 1658 the first act of the 
Assembly was to choose Samuel Matthews for another term as 
Governor: and their second act empowered him to convene the 



IN TKE AMERICAN COLONIES 


91 


Assembly in the following January. The Governor and Council 
rashly assumed that the power to convene implied the power to 
dissolve, and on the 1st of April they withdrew from the Assem- 
bly (all sitting together in those days), and sent the Burgesses a 
formal notice of dissolution. The Burgesses promptly sent back 
word that this was not “presidentall, neither legal according to 
laws now in force, therefore we humbly desire a revocation of the 
said declaration,” They voted unanimously that “if any member 
depart, he shall be censured as a person betraying the trust re- 
posed in him by his country.” The Governor and Council stood 
firm. Then the Burgesses asked that “the house remams un- 
dismisaed, that a speedy period may be put to the public affairs.” 
The Governor and Council seized at this offer of haste, called it a 
“promise of the speedy and happy conclusion,” yielded the point 
for the time, and said they would “refer the dispute of the power 
of dissolving and the legality thereof to his highnesse the Lord 
Protector.” 

Tlii!3, however, did not content the Burgesses. To vindicate 
their authority they appointed a committee to draw up a report, 
which presently was adopted. This report referred to the Bur- 
gesses as “the representatives of the people,” and the Declara- 
tion the House thereupon drew up repeated this description 
twice. Upon this they based their claim to be dissolvable by no 
power yet extant in Virginia save their owm. And, apparently to 
demonsttate their rights, they proceeded to declare all previous 
elections of officials null and void. Whereupon they gravely re- 
elected “CoU, Samuel Matthews, Esq.” as Governor! 

Virginia has a double right to credit and honor for first estab- 
lishing representative institutions in America if we may associate 
with her Bermuda, by reason of the charter of 1611-12, Accord- 
ing to the History of the Bermudas attributed to Captain John 
Smith, as printed for the Hakluyt Society, the fifth Governor of 
the islands. Captain Nathaniel Butler, who arrived there Octo- 
ber 20, 1619, brought with him instructions that in this particu- 
lar are of especial interest because of the political doctrine set 
forth. “We require you," they said, “that as soon as you may 
after your arrival in the Islands, you do assemble your council 
and as many of the ablest and best understanding men in the 
Islands, both of the clergy and laity, as you and your council 
shall think fit, wherein we wish you to take too many rather than 
too few, both because every man will more willingly obey laws to 
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which he has yielded hia oonaent; as likewise because you shall 
better discover such things as have need of redress by many than 
by few; and that in this assembly you deliberately consult and 
advise of such laws and constitutions as shall be thought fit to be 
made for the good of the plantation, and for maintenance of re- 
hgion, justice, order, peace, and unity among them,” etc. 

The Governor opened the first meeting, August 1, 1620, with 
an excellent speech, beginning; “Thanks be to God, that we are 
thus met, to so good an end as the making and enacting of good 
and wholesome laws; and I hope the blessed effect will manifest 
that this course was inspired from Heaven into the hearts of the 
undertakers in England, to propound and offer it unto us, for the 
singular good and welfare of Ibis plantation.” Surely one man 
had the prophetic vision to give him at least a glimpse of what 
representative institutions would come to mean for those English- 
men who crossed the seas and for the generations to follow. 

The Assembly was made up of the Governor, his Council, the 
“baylies of the tribes,” and two burgesses out of every tribe, 
chosen by plurality vote. It had a Secretary to read the bills 
proposed, and a Clerk to record those passed. Draw what in- 
ference you may from the fact that the Secretary was sworn to 
secrecy, pledging himself to disclose nothing of the transactions 
while the session lasted. By the speech of the Governor, reading 
of the bills on each of three days was required. The Secretary 
seems to have presided; at any rate all speeches were addressed 
to him, and he put the question. On the last day the fifteen Acts 
that had been passed were read in the Assembly (later in the 
churches), and proclaimed to stand in force till England should 
be heard from, for all laws were to be sent home to be approved. 

Plymouth 

The Korth Yirginia or Plymouth Company did nothing with 
the privileges acquired by the letters patent of 1606. So in 1620 
James turned the opportunity over to another body of specula- 
tors, styled in their patent “The Grand Council of Plymouth for 
Planting and Governing New England.” Although their charter 
was more liberal than that of 1606, they too made a failure of it, 
from the business point of view. But from the religious, the 
political, and the social point of view no corporation ever did 
things more momentous, insignificant as they may have seemed 
at the time. First, they permitted a small group of Brownists 
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(afterward to be known as Congregationalists) to settle at the 
place on Massachusetts Bay that was to become famous under 
the name of Plymouth. Next, they permitted another small 
group, under Captain John Endicott, to settle at what is now 
Salem. Thirdly, they consented that still another group, much 
larger, wealthier, and stronger, should apply directly to the 
Crown for a patent letting them settle also in Massachusetts 
Bay, with broader powers than the Company could convey un- 
der the charter of 1620. This third group got its patent and was 
incorporated March 4, 1629, as “The Governor and Company of 
the Massachusetts Bay in New England.” It at once made an 
important settlement, soon centered at what became Boston. 
It swallowed the second group at the start and in 1691 was com- 
bined with the first group and other less numerous bodies of 
colonists, in the royal “Province of Massachusetts Bay in New 
England.” 

No attention need be given here to the 1620 charter, for it had 
no influence on our governmental institutions. No copy exists of 
the patent issued under it to the settlers at Plymouth and they 
seem not to have had that concern about charter provisions 
which was to be a feature of the history of their brethren in 
Boston. Before they began their settlement, they made a 
charter for themselves, the famous Pilgrim Compact, worth 
copying entire : 

“In yc name of God, Amen. We whose names are under- 
written, the loyall subjects of our dread soveraigne Lord, King 
James, by ye grace of God, of Great Britaine, France, and Ire- 
land king, defender of ye faith, etc., haveing undertaken, for ye 
glorie of God, and advancement of ye Christian faith, and honom* 
of our king and countrie, a voyage to plant ye first colonie in ye 
Noi'therne parts of Virginia, doe by these presents solemnly and 
mutually in ye presence of God, and one of another, covenant 
and combine ourselves togeather into a civill body politik, for 
our better ordering and preservation and furtherance of ye ends 
aforesaid; and by vertue hearof to enacte, constitute, and frame 
such just and equall lawes, ordinances, acts, constitutions, and 
offices, from time to time, as shall be thought most meete and 
convenient for ye general! good of ye Colonie, unto which we 
promise aU due submission and obedience. In witnes whereof 
wo have hereunder subscribed our names at Cap-Codd ye 11. of 
November, in ye year of ye raigne of our soveraigne lord, King 
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James, of England, France, and Ireland ye eighteenth, and of 
Scotland ye fiftie fourth. Ano: Dom. 1620.” 

This was not only the first self-constituted compact for gov- 
ernment of which we have record: also it came nearer to pure 
democracy t.ha.n anything that had gone before. For this reason, 
although the Plymouth Colony was small at the start and grew 
but httle, although it lived only a trifle beyond the span of three- 
score and ten years, it shall be ever memorable for what it was. 
Still more memorable shall it be for the wondrous effect of its 
institutions on the life of the New World. 

Governor Bradford follows the insertion of the Pilgrim Cov- 
enant in his history with this paragraph (p. 110) : 

“After this they chose, or rather confirmed, Mr. John Carver 
(a man godly and well approved amongst them) their Governour 
for that year. And after they had provided a place for their 
goods, or comone store (which were long in unlading for want of 
boats, foulnes of winter weather, and sicknes of cliverce), and be- 
gune some small cottages for their habitation, as time would ad- 
mitte, they mette and consulted of lawes and orders, both for 
their oivill and military Governmente, as ye neeessitie of their 
condition did require, still adding thereunto as urgent occasion 
in severall times, and as cases did require,” 

In other words, they gradually developed their frame of gov- 
ernment as experience brought the need. That seems to us so 
natural a process as to make the statement of it a commonplace. 
It is the lesson of all poUtical history. Yet among us there are 
still those who think frames of government and codes of law and 
systems of politics have been created de novo, or who dream 
that by the fiat of some reformer the course of our affairs could 
be changed, vastly for the better, in the twinkling of an eye. In- 
stead let History show how 

“Step by step since time began 
We see the steady gain of man.” 

Plymouth took the next significant step in democracy with 
subdivision of the work of government in 1624. Bradford begins 
the story of that year with this paragi'aph (changed to modern 
spelling) : “The time of new election of their officers for this year 
being come, and tlie number of their people increased, and their 
troubles and occasions therewith, the Governor desired them to 
change the persons, as well as renew the election; and also to add 
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more Assistants to the Governor for help and counsel, and the 
better carrying on of affairs. Showing that it was necessary it 
should be so. If it was any honor or benefit, it was fit others 
should be made partakers of it; if it was a burden (as doubtless 
it was), it was but equal others should help to bear it; and that 
this was the end of annual elections. The issue was, that as be- 
fore there was but one Assistant, they now chose five, giving the 
Governor a double voice; and afterwards they increased them to 
seven, which course hath continued to this day.” 

The word “Assistant,” not now used as the substantive title 
of any political office, was common in the sixteenth century. Its 
early history shows the commercial origui of our forms of gov- 
ernment, for at first it designated what we should call a “Di- 
rector,” although iDossibly of the class we speak of ironically as 
Directors who do not direct. It is probable, indeed, that in those 
days the Governors of trading corporations were the superiors, 
and their Assistants or Councilors were subordinates — a re- 
lation now reversed in most business corporations. With transi- 
tion into political usage, the Governor remained and has con- 
tinued to bo the chief executive. Bradford’s first Assistant un- 
doubtedly did what his title would nowadays imply, that is, he 
assisted. When five and then seven Assistants were provided, 
they probably performed the office of what we should call a 
Council. By the record of a meeting of the Massachusetts Bay 
Company in London, April 30, 1629, it appears that thirteen 
persons were to bo chosen to have “the sole managing and order- 
ing of the government,” and were to be entitled “The Governour 
and Counecl,” etc. At a meeting on the 20th of the following 
October a Governor and Deputy Governor were elected, and 
eighteen others “were chosen to be Assistants.” The number 
was enlarged, but the nature of the service probably was ex- 
pected to be the same as when the word “Oouncel” was used. 
There was in the early days of the colonies no separation of 
powers, and the judicial function fell for the most part to the 
Councilors or Assistants, according as they chanced to be desig- 
nated m this or that colony. The result was that often they were 
referred to as “the Magistrates,” and sometimes as “the Bench.” 

As far as we laiow, the Plymouth Colony was for some years 
not in law a body politic, and unless the missing patent of 1620 
specified, its exercise of judicial and legislative powers was with- 
out authority save that of common consent. In 1629 it got a 
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more satisfactory status by securing from the Grand Council of 
Plymouth a charter or patent. What the instrument should be 
called is of no great consequence, but lest it be thought that the 
words are being used inexactly, it may be well to point out that 
the original documents do not justify a common theory that a 
charter came from the Crown and a patent from a corporation. 
No precise differentiation of the terms appears. 

■i^atever the right name of the instrument, one clause in it 
read : ' ‘ Also it shall be lawful and free for the said William Brad- 
ford and his associates his heirs and assigns at all times hereafter 
to incorporate by some usual or fit name and title, him or them- 
selves of the people there inhabiting under him or them with 
liberty to them and their successors from time to time to frame, 
and make orders, ordinances and constitutions as weE for the 
better government of their affaii's here and the receiving or ad- 
mitting any to his or their society as also for the better govern- 
ment of his or their people and affairs in New England or of his 
and their people at sea in going thither, or returning from thence, 
and the same to put in execution or cause to be put in execution 
by such officers and ministers as he and they shall authorize and 
depute : Provided that the said laws and orders be not repugnant 
to the laws of England, or the frame of government by the said 
pre.sident and councel hereafter to be estabhshed,” 

It is not known that before this the colonists at Plymouth had 
put in writing anything we should caU laws. 

Massachusetts Bay 

In that same year, 1629, what was destined to be the larger 
and more important colony of Massachusetts Bay took shape. 
Its charter provided; "There shaU or may be held and kept by 
the governor or deputy governor of the said Company, and 
seven or more of the said Assistants for the time being, upon 
every last Wednesday in HEary, Easter, Trinity, and Michas 
terms respectively for ever, one great general and solemn assem- 
bly, which four general assemblies shaE be styled and called the 
four great and general courts of the said company." At these 
"the Governor, or in his absence the Deputy Governor of the 
said Company for the time being, and such of the Assistants and 
Freemen of the said Company as shaE be present, or the greater 
part of them so assembled, whereof the Governor or Deputy 
Governor and she of the Assistants at the least to be seven, shall 
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have Full power and authority... to make Laws and Ordi- 
nances,” etc. 

In other words, there were to be held each year four of what 
we should call atocldiolders’ meetings, with the Governor or his 
Deputy and at least six of the Directors present for a quoiaim. 
The language brings out clearly the fact that a ‘‘great and gen- 
eral court” was at the beginning nothing but a “general assem- 
bly.” Indeed, “court” was then synonymous with “assembly.” 
“Court” has since come in America to be connected most fre- 
quently in common thought with judicial proceedings only. 
Because of this the inference would be natural that the General 
Court got its name from its early function of being the court of 
last resort as well as the lawmaking body. Such an inference 
would be wholly wrong. By accident some colonies used the 
word “Court” for their legislatures, others used “Assembly,” 
which in the end won far more general approval. Massachusetts, 
however, still calls her legislature the General Court, and when 
orators wish to bo either particularly solemn or particularly iron- 
ical they preface its title with “great and,” just as it was in the 
charter of 1629. 

The charter was brought over here, or as we should say m the 
language of to-day, the headquarters or business office of the 
Company was transferred from London, first to Salem, then to 
Charlestown, and lastly to Boston. Governor John Winthrop, in 
the Arbella, reached Salem June 12, 1630. About July 1 the new- 
comer's settled at Charlestown. Winthrop’s diary has this brief 
entry relating to August 22: “Monday we kept a court.” This 
appears to have been a Coui't of Assistants, that is, a directors' 
meeting, and it was followed by others of the same soiT at fre- 
quent intervals, in 1632 ordered to be once a month, Although 
by the charter the General Courts were to make the laws, not 
much regard was paid to that, the Assistants mixing legislative 
with executive and judicial functions. For this there was excuse 
enough. Only seven or eight of the Assistants were on this side of 
the water, so that the peculiar provision about voting in a Gen- 
eral Court required all or nearly all of them to be present and in 
accord, whereas seven made a quorum of a Court of Assistants 
and its decisions were by majority vote, with the result that it 
was much easier to handle everything possible in the Court of 
Assistants. 

The first stockholders’ meeting or General Court on this side 
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of the water waa held October 18 at Boston, the colonists on 
finding Charlestown unhealthy, as they thought, having crossed 
the Charles River to the three hills on which Boston grew. This 
meeting decided to put the government in the hands of the Gov- 
ernor and Assistants. The record says: “For the establishing of 
the government. It was propounded if it were not the best 
course that the freemen should have the power of choosing As- 
sistants when there are to be chosen, and the Assistants from 
amongst themselves to choose a Governor and Deputy Gov- 
ernor, who with the Assistants should have the povrcr of making 
laws and choosing officere to execute the same. This was fully- 
assented unto by the general vote of the people, and erection of 
hands.” 

The colonists having shorn themselves thus of moat of the oc- 
casion for frequent general assemblies, they proceeded to disre- 
gard the injunction of the charter that four mass meetings should 
be held each year. The next May they voted that “ once in every 
year, at least, a General Court shall be holden,” and in fact only 
once a year id they come together for some time. There is no 
reason to suppose there was anything contumacious in this die- 
rcgai'd of tho charter. They were engroBsecl with the huge labor 
of building homes, clearing farms, conquering the wilderness. 
It was easy and natural for them to turn the work of governing 
over to a few leading men chosen for that particular' task. 

Before long, however, they began to set bounds on the power 
they had delegated and then to -take it back. Thoir declaration 
for a General Court at least once a year, made it clear that they 
had meant to have frequent chance to elect the Assistants. It 
begins, “For explanation of an order made at the last General 
Court”: and says that at least once in every year “it shall be 
lawful for the commons to propound any person or persons whom 
they shall desire to be chosen Assistants, and if it be doubtful 
whether it be the greater part of the commons or not, it shall be 
put to the poll,” 

Governor Winthrop gave to this a far-reaching significance in 
connection with an important happening of the following winter. 
The occaaon was the need of fortifydng Newtown (now Cam- 
bridge) against the Indians, the intention being to make it the 
capital. The Court of Assistants assessed eight pounds on 
Watertown as its part of the cost, whereupon “the pastor and 
elder, etc, assembled the people, and delivered their opinions, 
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that it was not safe to pay moneys after that sort, for fear of 
bringing themselves and posterity into bondage. Being come 
before the governor and council, after much debate, they ac- 
loiowledged their fault, confessing freely, that they were in error, 
and made a retractation and submission under their hands, and 
were enjoined to read it in the assembly the next Lord’s day. 
The ground of their error was, for that they took this govern- 
ment to be no other but as of a mayor and aldermen, who have 
not power to make laws or raise taxations without the people; 
but understanding that this government was rather in the nature 
of a parliament, and that no assistant could be chosen but by the 
freemen, who had power likewise to remove the assistants and 
put in others, and therefore at every general Court (which was to 
be held once every year) they had free hberty to consider and 
propound anything concerning the same, and to declare their 
grievances, without being subject to question, or, etc., they were 
fully satisfied; and so their submission was accepted, and their 
offence pardoned.” ‘ 

Here was a rational, well-considered conception of the nature 
of delegated powers years ahead of their discussion by Hobbes 
and Locke. It explained government by elected representatives. 

That the charter gave warrant for such government has been 
questioned by various writers. For example, James Savage in 
his note to the foregoing passage says: “In the objection of these 
gentlemen of Watertown, there was much force, for no power 
was by the charter granted to the governor and assistant to 
raise money by levy, assessment or taxation. Indeed, the same 
may be said of the right of making general orders or laws; for the 
directors of the company, or court of assistants, could only be 
executive.” It is, indeed, true that the weight of judicial de- 
cisions within the last hundred years favors the doctrine that 
when a Constitution entrusts the lawmaking power to a given 
body, such as a State Legislature, the power cannot be delegated, 
or transferred by that body, as, for example, to the people. But 
is it not finical to apply this doctrine to the conditions of a new 
colony, operating under a commercial charter? That document 
said the general courts were “to make laws and ordinances for 
the good and welfare of the said company, and for the govern- 
ment and ordering of the said lands and plantations, and the 
people inhabiting and to inhabit the same, as to them from time 

* John Winthrop, Journal^ February 17, 1633. 
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to time shall be thought meet, so as such laws and ordinances be 
not contrary to or repugnant to the laws and statutes of this our 
realm of England.” Were not Winthrop and his associates 
justified in assuming that this plenary power authorized them to 
impose such functions on the Assistants as they saw fit, provided 
they were not repugnant to English laws and statutes? 

Winthrop’s statement that “this government was rather in the 
nature of a parliament” than of a mayor and aldermen led 
H. L. Osgood, in his admirable work on “ The American Colonies 
in the Seventeenth Centui'y ” to say (i, 156) : “ This is the earliest 
authoritative statement from a leader in the enterprise of a 
change which it was believed had been wrought by the transfer 
of government to Massachusetts. Expressed in modern scien- 
tific terms, it meant that by the change in the qualification of 
freemen the corporation had been raised from the domain of 
private law into that of public law. It was regarded as no longer 
in the proper sense of the word a corporation, but a common- 
wealth.” 

I submit this as the deduction of a competent scholar, and 
yet cannot myself read into the Watertown episode any such 
bearing. The increase in the membership of the corporation had, 
indeed, certain natural results in the way of governmental 
changes, but I find nothing to indicate that one of them was the 
early delegation of lavimiaking to the Assistants. That can be 
sufficiently accounted for by motives of convenience, without 
supposing any change in the political nature of the colony had 
been then recognized. The transfer of the headquarters of the 
corporation from London to Boston did not in fact alter the 
teiTOs of the charter one whit, and those who then drew or now 
draw any implication of essential change as a result of that 
transfer seem needlessly speculative. 

At the General Court in the May after the Watertown affair, 
two steps were taken toward a more democratic form of govern- 
ment. “ It was generally agreed upon, by erection of hands, that 
the Governor, Deputy Governor, and Assistants should be 
chosen by the whole Court of Governor, Deputy Governor, As- 
sistants, and Freemen, and that the Governor shall always be 
chosen out of the Assistants.” Evidently the indirect plan of 
electing the Governor, such as was to be used in the choice of 
United States Senators for a century and a quarter, proved itself 
unsatisfactory in the MassachusettsBay Colony within two years. 
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More importance attaches to the other step. Winthrop’g 
Journal has this entry for May 8, 1632: “A general court at 
Boston. Every town chose two men to be at the next court, to 
advise with the governor and assistants about the raising of a 
public stock, so as what they should agree upon should bind all, 
etc.” It may fairly be presumed that this was the result of the 
protest of the Watertown men. To be sure, they had acknow- 
ledged their fault and made a “retractation and submission,” but 
evidently the leaders of the colony thought it prudent, in matter 
of taxation at any rate, to make some concession. They were to 
be driven much farther. There is edification for us in the entry of 
Winthrop’s Journal for April 1, 1634: 

“Notice being sent out of the general court to be held the 14th 
day of the third month, called May, the freemen deputed two of 
each town to meet and consider of such matters as they were to 
take order in at the same general court; who, having met, de- 
sired a sight of the patent, and, conceiving thereby that all their 
laws should be made at the general court, repaired to the gov- 
ernor to advise with him about it, and about the abrogating of 
some orders formerly made, as for killing of swine in corn, etc. 
He told them, that, when the patent was granted, the number of 
freemen was supposed to be (as in like corporations) so few, as 
they might well join in making laws; but now they were grown 
to BO great a body, as it was not possible for them to make or 
execute laws, but they must choose others for that purpose; and 
that howsoever it would be necessary hereafter to have a select 
company to intend that work, yet for the present they were not 
fiunished with a sufficient number of men qualified for such a 
business, neither could the commonwealth bear the loss of time 
of so many as must intend it. Yet this they might do at present, 
viz., they might, at the general court, make an order, that, once 
in the year, a certain number should be appointed (upon sum- 
mons from the governor) to revise aU laws etc., and to reform 
what they found amiss therein; but not to make any new laws, 
but prefer their grievances to the court of assistants; and that no 
assessment should be laid upon the country without the consent 
of such a committee, nor any lands disposed of.” 

Savage’s note to this reads: “No country on earth can afford 
the perfect history of any event more intei’esting to its own in- 
habitants than that which is hero related. Winthrop seems to 
have spoken like an absolute sovereign, designing to grant a 
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favor to his subjects, by admitting them to a representation at 
court. Such was the origin of most of the assemblies, in other 
nations, of delegates of the people, by whom some influence of 
the majority is imparted to the government, . . . The very humble 
powers, he proposed that the representative should receive from 
his constituent, it is hardly necessary to add, were immediately 
transcended; and the assembly, as it ought, was over afterwards 
by itaeK thought competent to the enaction of any regulation for 
the public welfare.” 

This was what the General Goui't thereupon did: “It was 
further ordered, that it shall bo lawful for the freemen of every 
plantation to choose two or three of each town, before every 
general court, to confer of and prepare such public business as by 
them shall be thought fit to consider of at the next general court; 
and that such persons as shall be hereafter so deputed by the 
freemen of [the] several plantations, to deal in then behalf in the 
public afiairs of the commonwealth, shall have the full power 
and voice of the said freemen derived to them for the making and 
establialiing of laws, granting of lands, etc., and to deal in all 
other affairs of the commonwealth, wherein the freemen have to 
do, the matter of election of magiatrates and other officers only 
excepted, wherein every freeman is to give his own voice.” ^ 

Osgood says of this: “The merging of the corporation in the 
colony, taken in connection with the early dispersion of settlo- 
ments and increase of the number of freemen, necessitated the 
development of the deputies, the element representing the local- 
ities in the general court. This was a change not contemplated 
in the charter, and it resulted in the creation of a colonial legisla- 
ture by a process quite different from that followed in Virginia 
and the later proprietary provinces. It was created in Massa- 
chusetts not under authority of an instruction from the company 
or proprietor in England, but by the expansion of the general 
court of an open corporation when removed into the colonv 
itself.” “ 

This emphasis of the physical conditions, the dispersion of 
settlements and increase of the number of freemen, seems to me 
more justifiable than the theoretical argument referred to above, 
about a possible change in the very nature of the community 
produced by bringing over the charter. The vote of Plymouth to 

' Rewtrda of thi Cobnj/ of Ihe Moss. 5oa in N.E., i, 118. 

* Th Autei'kan Colonies in (ho Smnteenth Century, i, 153. 
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a like end, March 5, 163S, brings this out more clearly, showing 
that convenience was the motive and excuse: “Whereas com- 
plaint was made that the freemen were put to many inconven- 
iences and great expenses by their continual attendance at the 
Courts It is therefore enacted by the Court for the ease of the 
several Colonies and Towns within the Government That every 
Town shall make choice of two of their freemen and the Town of 
Plymouth for four to be Committees or Deputies to join with 
the Bench to enact and make all such laws and ordinances as 
shall be judged to be good and wholesome for the whole.” 

Neither Plymouth nor the Bay Colony at once abandoned 
wholly the general assembly of all the freemen, each maintaining 
it for the annual election. In 1636, through fear of Indian at- 
tacks, it was ordered in Massachusetts Bay that six outlying 
towns, now loiown as Ipswich, Newbury, Salem, Saugus, Wey- 
mouth, and Hingham, might for the next elections court appoint 
any of their freemen to stay at home, for the safety of the town, 
and that these might send their voices by proxy, An exciting 
episode followed. Town and country wore at odds. Governor 
Vano and the Hutchinsonians were warmly supported by 
Boston. Deputy Governor John Winthrop, favored by the other 
party, had to look for votes to the country towns, though him- 
self a Boston man. The Court of Elections of May 17, 1637, 
held at Newtown (now Cambridge) was a lively affair. Vane 
wanted to read a petition prefoiTed by the Boston men, but 
Winthrop insisted the election should come olf first. The con- 
troversy waxed warm and threatened to last aH day. "Mr. 
Wilson, the Minister, in his zeal gat up on the bough of a tree (it 
was hot weather, and the election like that of Parliament men 
for the Counties m England was carried on in the field) and there 
made a Speech, advising the people to look to their Charter, and 
to consider the present work of the day, which was designed for 
the choosing of the Governor, Deputy Governor, and the rest of 
the Assistants for the Governor of the Commonwealth. His 
Speech was well received by the people, who presently called out 
‘election, election,’ which turned the scale.” * 

Winthrop in his Journal teUs us what then took place. Vane 
and his friends would not proceed with the election, whereupon 
Winthrop declared he and his followers would go on with it. 
Vane yielded, Winthrop was chosen Governor, his supporters 
1 Hutchmson, Hiaiory oj Masaachmetts, i, 62 note. 
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won the other places, and the other faction, Winthrop says with 
a touch of warrantable satisfaction, “were left quite out.” A bit 
of human nature follows in the victor’s description of the course 
followed by the vanquished. 

“There was great danger of a tumult that day,” he says, “for 
those of that side grew into fierce speeches, and some laid hands 
on others; but seeing themselves too weak, they grew quiet. 
They expected a great advantage that day, because the remote 
towns were allowed to come in by proxy; but it fell out, that 
there were enough beside. But if it had been otherwise, they 
must have put in their deputies, as other towns had done, for all 
matters beside elections. Boston, having deferred to choose 
deputies till the election was passed, went home that night, and 
the next morning they sent Mr. Vane, the late govemour, and 
Mr. Coddington, and Mr. Hoffe, for their deputies; but the 
court, being grieved at it, found a means to send them home 
again, for that two of the frpemcn of Boston had not notice of the 
election. So they went all home, and the next morning they re- 
turned the same gentlemen again upon a new choice; and the 
court not finding how they could reject them, they were ad- 
mitted.” 

On the 10th of October, 1638, it was proposed that each town 
might for every ten freemen choose one who should attend the 
Court of Election as a deputy with ten votes. This was to be con- 
sidered at the next General Court, but no action appears to have 
been then taken.^ It w’as in 1647, November 11, apparently, that 
provision for election by ballots cast in the place of residence, 
was first made; the Assistants were to be chosen by the use of 
white and black beans, the others by the use of papers, the votes 
to be taken by the deputies to the Court of Election.^ 

Plymouth, with fewer numbers and more compact territory, 
did not feel the need of voting by proxy for more than thirty 
years after its settlement. It was not till June 29, 1652, that it 
was “Ordered by the court That whereas in regard of age, dis- 
abillity of body, urgent occasions and other inconveniences that 
do accrue sundry of the freeman of tins corporation shall have 
liberty to send his vote by proxy for the choice of Governor, 
Assistants, Commissioners, and Treasurer.” ^ 

The only break in the history of elected representatives in 

» flecortJs of ike Colony of the Mass, Bay in N.E., i, 33. ‘ Ibid., ii, 220. 

’ Plymouth CoUmii Records, xi, 59. 
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Massachusetts came in what may be called the interregnum, be- 
tween the years as a Company and those as a Province, In 1686 
the Rose frigate arrived from England with a commission to Mr. 
Dudley, as President, and divers others, gentlemen of the 
Council, who took upon themselves the admmistration of gov- 
ernment, the elected House being laid aside, hut Hutchinson 
tells us, “the people, the time being short, felt little or no effect 
from the change.” When Dudley’s commission was laid before 
the General Court, the Court in its answer complained, “That 
the subjects are abridged of then liberty, as Englishmen, both in 
the matters of legislation and in laying of taxes; and indeed the 
whole unquestioned privilege of the subject transferred upon 
yourselves, there not being the least mention of an assembly in 
the commission, and therefore we think it highly concerns you to 
consider whether such a commission be safe for you or us.” ^ 
Nothing came of the complaint, and when the provincial charter 
was granted, sittings of the Court went on as before. 

At the time of the Revolution, the procedure in Massachusetts 
was typical of what took place in all the colonies. The Conti- 
nental Congress, sitting in Pliiladelphia, by a resolve June 9, 
1775, advised the Provincial Congress of Massachusetts (the 
continuation of the General Court), to summon an assembly, 
which should choose a Council, the two bodies to govern “until 
a governor of his Majesty’s appointment will consent to govern 
the colony according to its charter” — a condition destined 
never to be met. In accorclamee with this advice, the “freehold- 
ers and other inhabitants” of each town, having an estate of 
freehold within the province of 40 s. per annum, or other estate 
to the value of £40 sterling (the previous qualification) were 
directed to send representatives to a great and general court. 
The third Provincial Congress was dissolved July 19, 1775, and 
forthwith the first House of Representatives of the State of Mas- 
sachusetts Bay in New England began to function. Promptly it 
chose 28 Councilors from among its 203 Members, who repre- 
sented 189 out of 268 towns. The Council and the House, “in 
General Court assembled,” confirmed and established the pro- 
ceedings of the three Provincial Congresses as lawful and valid. 
The charter was reenacted in slightly amended form, and served 
as a Constitution until 1780. During this period the Councilors, 
usually termed “The Honorable Board,” combined executive 
and judicial functions with a share in lawmaking. 

I IIutchinBon, History of Matnchuaelts, 3r(J ed , i, 397. 



CHAPTER V 

VAEIED DEVELOPMENT 

The emigrants from Massachusetts Bay who settled in the towns 
of Windsor, Hartford, and Wethersfield, and in 1638 joined in a 
compact creating Connecticut, naturally began their lawmaking 
procedure at the point it had reached in Massachusetts when 
they took “the teious and difficult journey” to their new homes. 
By their compact it was “ordered, sentenced, and decreed” that 
there should be held yearly “two general assemblies or courts.” 
Notice the alternative in the name; “assembly" was beginning 
to have friends, even under the shadow of Massachusetts. As in 
the parent colony, one was to be the court of election, but as in 
the case of all election courts, the usual legislative work could be 
taken up when the election was out of the way. These two regu- 
lar sessions were far from meeting the needs of even so Httle 
a colony. Many extra sessions were held, For instance, in 
1645, there were seven in all. The compact provided that if 
the Governor and a majority of the magistrates neglected to 
issue a call for the regular sessions, or for a special session 
asked by a majority of the freemen, then the freemen petition- 
ing could order the constables of the several towns to issue it, 
and might meet, organize, and proceed like any other General 
Court. 

It is to be observed that these Fundamental Orders of Con- 
necticut went into the matter of the Legislature with detail 
which astonishes w'hen you reflect that its authors had the ex- 
perience of less than ten years of general courts to guide them. In 
fact this, the first homemade frame of government in America, 
concerns itself almost wholly with this topic alone. The infer- 
ence must be that m Massachusetts the problems of apportion- 
ment, nomination, election, summons, organization, and the 
hke had already compelled consideration and probably aroused 
controversy, even though very little record thereof survives. 
At this early day we find conclusions that became guiding 
precedents with influence and effect reaching down to our own 
times. 

ha the same year New Haven likewise adopted a plan of gov- 
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ernmcnt on much the same order, with a General Court consist- 
ing of the Governor, Deputy Governor, twelve Assistants, and 
two delegates from each town. 

The Rhode Island towns came together under the patent in 
1647.' At a General Assembly in Portsmouth some towns were 
represented by delegates, and also the greater part of the freemen 
were present. Early in the meeting, provision was made against 
the withdrawal of so great a number as to defeat the object of the 
meeting by putting a stop to legislation. It was agreed that, the 
others departing, forty should be required to remain “and act as 
if the whole were present, and be of as full authority.” Arnold 
sees in this compulsory quorum the germ of the representative 
system in Rhode Island. In the next year provision was made for 
a General Court of six men from each town. They soon came to 
be in fact the General Assembly, although if any others chose to 
remain, those whose help was desired were allowed so to do. In 
case, any town refused to elect members, the Court, by this 
amendment, was required to choose for them. The General Court, 
as now constituted, was often called the Court of Commissioners, 
or the “Committee” — a name still preserved in styling the two 
branches of the Assembly, when united for the choice of officers, 
“the Grand Committee.” '■ 

If in electing representatives to the General Court, the New 
Englanders had adopted a device not warranted by any formal 
authorization from the home government, doubt as to the valid- 
ity of the practice was removed by the charters of the last half 
of the century. First came that of Coimecticut in 1662, saying 
that the “freemen of the said Company, or such of them. . . . who 
shall he from Time to Time thereunto elected or deputed, shall 
have a General meeting,” etc. In the following year this lan- 
guage was followed in the Rhode Island charter, which read: 
“Such of the freemen .... who shall be, from time to time, there- 
unto elected or deputed, shall have a general meeting, or As- 
sembly,” etc. The Massachusetts charter of 1691 was more 
specific: “Each of the said Towns and Places being hereby em- 
powered to Elect and Depute Two Persons and no more to serve 
for and represent them respectively in the said Great and Gen- 
eral Court or Assembly.” 

Maryland, Uke Rhode Island, began with a composite law- 
making body, but took much longer to escape its inconven- 

1 S. G. Arnold, History of Rhode Island, i, 202, 219. 
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fences and evils. Maryland was one of what are styled the pro- 
prietary provinces, those founded under charters to proprietors, 
rather than to corporations. The proprietary charters wore 
more explicit than those of the corporations in directing the as- 
sent of the colonists in the making of laws. The General Court, 
the stockholders’ meeting of a corporation, could be assumed to 
protect the rights of all. Were unrestrained power to be given to 
a proprietor, it might be grossly abused. Hence the difference in 
the charters. In Maryland Lord Baltimore did not quickly 
clarify the situation, probably because he was jealous of what he 
thought his right to initiate legislation. In 1636, a year after the 
settlement, ah the freemen appear to have gathered in general 
assembly for lawmaking. The Proprietor promptly annulled all 
their proceedings. Three years later the colonists tried it again, 
with the difference that this time those who could not come were 
allowed to send proxies, a system that made trouble for a score 
of years, The ground for it was the theory that the freemen were 
supposed to sit in then own right, like Peers in the English House 
of Lords, who could be represented by proxy. 

At first the theory was carried to an extreme. In or about 
1639, two burgesses being chosen for St. Mary’s hundred, two 
freemen presented themselves before the Assembly, and claimed 
and were allowed seats on the ground that they had not voted 
for the burgesses, and were therefore not represented. “By this 
extraordinary application of the principle of minority representa- 
tion, the votes of this minority of two would have counter- 
balanced those of the whole body of electors, and had they been 
there would have outnumbered them. It is probable that the ir- 
rationality of the thing was at once seen, as the two do not ap- 
pear in the records as voting on any question.” ^ Another ridicu- 
lous conclusion drawn from the theory was that freemen repre- 
sented by proxy were exempt from arrest for a reasonable time 
after the dissolution of the Assembly as if they had occupied their 
seats themselves. An evil early conspicuous was that proxies 
could get into a few hands. When, in 1638, the set of laws sent 
out by the Proprietor was rejected by a vote of 37 to 18, it ap- 
peared that a dozen of the minority votes were by proxies in the 
possession of two men the Governor and a Councilor. At 
times the Governor and the Secretary, both of them appointed 
by Lord Baltimore, held enough proxies to outvote ah those 

1 W. E. Browno, Maryland, 46. 
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present. On the other hand in 1641 Giles Brent, with 75 proxies, 
formed a standing majority of the Assembly.^ 

In the attempt to avoid such difficulties the first step was an 
act providing for an Assembly to consist of the Governor and 
Secretary, those named by special writ, lords of manors, one or 
two burgesses from every hundred, and all freemen who had not 
consented to the foregoing election. 

In the next Assembly the right of personal appeai’ance was in 
at least one instance claimed and refused. Nevertheless, in 1642 
the Governor reverted to the earlier system, and required the 
freemen of the colony to appear either by them.selves or their 
deputies. Out of 106 pereons who obeyed this summons, 72 
availed themselves of the right to send. One of the first proceed- 
ings of the Assembly was to define the constitution of the legisla- 
ture by limiting the popular representation to the elected depu- 
ties. Doyle says that with this reform the last trace of the earlier 
system disappears.* Osgood, however, finds that in the proclama- 
tion by which the assembly of April, 1650, was summoned, it was 
left to the option of the freemen to choose delegates or to attend 
personally or by proxy; all the hundreds showed their proforenco 
for the representative system by electing burgesses. Bishop says 
the proxy custom disappeared about 1658.® 

If representative government begins when representatives are 
first elected, then C. Z. Lincoln is right in saying ^ that August 
28, 1641, marks the beginning of representative government in 
what became New York. He tells us the masters and heads of 
families met that day at Fort Amsterdajn, in response to a sum- 
mons from Director Kieft, to consider what action ought to be 
taken toward the Indians in consequence of the murder of Claes 
Smits by one of their number. The Dhcctor wished severe 
measures for the punishment of the Indians, but evidently was 
unwilling to take the entire responsibility of any movement for 
tliis purpose. The population of Manhattan then was about 400. 
The assembly elected Twelve Select Men as their representatives 
to consider the matters submitted by the Director. These 
Twelve Men constituted the first representative body chosen in 
the colony. They used the opportunity presented by their elec- 

' Edward Channiag, Histgry o] (he i, 268-57. 

’ ‘English Colonies in America, i, 290. 

* History of Bleclion in the American Colonies, 3i. 

‘ Conslitutional HUlory of New York, i, 414. 
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tion to try to reform some abuses that had become apparent in 
the administration of the colony, and to secure for the people 
some share in the gOYernment. The Director admitted the 
justice of some of the complaints presented and promised to re- 
form the council, but he took occasion to say that the Twelve 
Men had in their memorial exceeded their authority, because 
they were chosen to consider only the question submitted rela- 
tive to the course to be pursued toward the Indians. 

It was an episode interesting enough in its way, but hardly 
to be called a beginning of representative government, for the 
quite sufficient reason that it produced no government. The 
Dutch rule of New Amsterdam was autocratic. In part this may 
account for a continuance of the same spirit after Charles II 
granted the place to his brother the Duke of York. The main 
reasons, however, were probably the autocratic powers given to 
James in his two charters, and the intolerant habit of James 
himself. With English control, naturally the colonists began to 
think of getting privileges such as other English subjects enjoyed. 
In 1669 eight of the towns petitioned Governor Lovelace for the 
fulfilment of a promise of such privileges, and foremost among 
them that of the annual election of deputies to join with the 
Governor and Council in the maldng of laws. The promise was 
denied. The next year inhabitants of various towns protested 
against a levy as illegal because it called for a grant without their 
consent. The protests were declared scandalous, seditious; and 
were ordered to be publicly burned. 'Vi'lien Andros came, after 
the Dutch reoccupation had ended, he was at once met by a de- 
mand for an Assembly. Although for the moment he discouraged 
the movement, he seems to have wi-itten to James not unfavor- 
ably about it several times, Jamesreplied, April6, 1675; “Touch- 
ing General Assemblies which the people there seems desirous of 
in imitation of their neighbor Colonies, I think you have done 
well to discourage any motion of that land," as not consistent 
with the form of government, nor necessary, since redress of 
grievances might be as easily obtained at the General Assizes, 
where the same persons were usually present as would be the 
Representatives if another Constitution were allowed.^ In a let- 
ter without date, probably written later in the same year, James 
further said: “Unless you had oSered what quahfications are 
usual and proper to such Assemblies, I cannot but suspect they 

' N<Y. CaUmiol Documents, in, 230. 
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would be of dangerous consequence, nothing being more known 
than the aptness of such bodies to assume to themselves many 
privileges which prove destructive to, or very oft disturb, the 
peace of the government wherein they are allowed.” ’■ 

After Andros had been recalled, certain New York merchants, 
in 1681, began to refuse the payment of customs on an incoming 
cargo. Demands for an assembly gained fresh strength. Dis- 
orderly meetings followed, and disturbances were reported. The 
outcome was the yielding of the Duke, and a new Governor, 
Thomas Dongan, brought with him instructions to issue writs 
for the election of a General Assembly and to state in such writs 
that the Duke “had thought fit that there shall be a general 
assembly of the freeholders by the persons who they shall choose 
to represent them in order to consult with themselves and the 
said council what laws are fit and necessary to be made and 
established for the good weal and government of the said colony 
and its dependencies and of all the inhabitants thereof.” Dongan 
reached New York in August, 1683, and called an assembly to 
meet October 17. Its most important act was the Charter of 
Liberties and Privileges, declaring that the “Supreme legislative 
authority under his Majesty and Royal Highnesse, James Duke 
of York, Albany, etc., shall forever be and reside in a Governor, 
Council and the people met a general assembly.” James took 
umbrage at the high tone used and disallowed the Act. The 
royal commission of 1686 again vested full powers of legislation 
and taxation in the Governor and Conned; and in 1688 New 
York was annexed to New England, in which the same despotic 
system was already in force, under Dudley, as we have secn.^ 
With the accession of Wilham and Mary a more liberal policy 
was adopted, and though New York continued without charter 
as a royal province, in 1689 Governor Sloughter was instructed 
to hold assemblies, “according to the usages of our other Planta- 
tions.” Thenceforward there were regular sessions. 

New Jersey and Elsewhere 

“The Lords Proprietors of the Province of New Caesarea, or 
New Jersey” made in 1664 a concession to and agreement with 
“all and every adventurers and all such as shall settle or plant 
there” that they should choose twelve “deputies or representar 

‘ NJ Colonial Documents, m, 236. 

® B. B. Greene, The Pravinad Govemor, 38. 
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tives” to join with the Governor and with the Council of from 
six to twelve members that he might appoint, in the making of 
laws, all together to be the General Assembly. In 1681 Samuel 
Jennings, Deputy Governor of West New Jersey, set forth an 
agreement with it that it should have a representative assembly, 
that he and bis Council would make no laws without its consent, 
and — going far beyond most colonial authorities of the time — 
that the Governor of the Province should not suspend nor defer 
the signing of such laws as it might make — thus apparently dis- 
owning the right of veto. The Proprietors of East New Jersey, by 
the Fundamental Constitutions of 1683, likewise guaranteed 
representation to the people. The Great Council was to consist 
of the lour and twenty proprietors or their proxies, and 72 (in 
time to become 144) to be chosen by the freemen. A two-thirds 
vote was necessary for the making of a law, and twelve of the 
proprietors (or proxies) must assent. For some time the govern- 
ment must have been precarious. We read that in 1698 one of 
Captain William Kidd’s crew was arraigned for trial before tho 
Supremo Court of the Colony at Monmouth. The accused ad- 
mitted that he “had sailed” with Captain Kidd, but when the 
court proposed to punish him, the populace Irastily assembled 
and locked up the Supreme Court, the Governor, and his Council, 
and kept them imprisoned for three days, by way of showing 
their contempt for the pretended authority of the East Jersey 
government.^ 

The eight proprietors of the province of Carolina entrusted the 
preparation of a frame of government for their dominions to one 
of their number, Ashley Cooper, afterward Earl of Shaftesbury, 
and he in turn had the help of John Locke, to whom the author- 
ship is mainly credited. The “Fundamental Constitutions of 
Carolina,” archaic, aristocratic, cumbersome, topheavy, were 
grotesquely unsuited to the primitive oonditions of a feeble 
colony, never went into effect in full, and were abrogated by the 
proprietors in 1693. Before their existence was known in what 
became North Carolina, representatives of the people began 
making laws, and likewise the inhabitants of South Carolina 
worked out their own salvation through chosen delegates. So 
indistinct are the legislative doings of both these colonies in their 
early years that there is no important oooasion to look to them 
for origins. 

' Antwml Seport of the American Hiatoried Aamdaivon for 1879, i, 422. 
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The four towns that were the nudeua of New Hampshire long 
sent deputies to the General Court of Massachusetts. When it 
was decided that neither Massachusetts nor Robert Mason had 
the right to rule them, and instead New Hampshire was made a 
royal province, the commission to John Cutt (1679) made hinr 
President of a Council, six members of which were designated by 
name, who were to appoint three more. The President and 
Council were to summon a General Assembly of Deputies, and 
this Assembly was to make the laws, subject to the approval of 
the President and Council, and to the usual veto of the home 
government, 

The charter to William Penn (1681), under which Pennsyl- 
vania was founded, gave him, his heirs, and successors, the power 
to make laws, "by and with the advice, consent, and approbation 
of the Freemen of the said county, or the greater part of them, or 
of their Delegates or Deputies.” Penn at once provided for re- 
presentative government by directing in his Charter of Liberties 
(1682) for the election by the freemen of a Provincial Council of 
seventy-two persons, who, among other things, were to agree 
“upon Bills to be passed into Laws.” These bills were then to be 
presented to a General Assembly of not exceeding two hundred 
elected Representatives, which should give "their Affirmative or 
Negative,” Doubtless by reason of the exigencies of the moment, 
that progi-amme was not followed. The first Assembly was to 
consist of all the freemen, but they would not come together. 
They were too busy. So the counties chose only twelve men each 
— thirty-six from Pennsylvania and thirty-six from Delaware, 
asking Penn to accept this as a competent legislature. ‘ Not all of 
them came, for only about forty persons met at Chester in De- 
cember, 1682. These proceeded to act as a one-chambered legis- 
lature, adopting sixty-one bills before they adjourned.® In the 
following February Penn directed the freemen to choose seventy- 
two persons to serve as a Provincial Council and ordered that the 
freemen should assemble in a body with this Council to give 
assent to such laws as might be proposed, but before the Council 
came together he either suggested or accepted another arrange- 
ment, by which of the twelve persona chosen by each of the six 
counties, three should serve as Councilors and nine as members 
of the Assembly. After 1701 it was decided to constitute the 
Assembly of four members fi-om each county. 

' Isaac Sharploss, A Quaker Experiment m Oovemment, 62, 72. 

“ Edward Channing, History of the U,3., n, 120, 
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la 1696 Markham's Frame of Goyemment in effect recognized 
the right of initiative by the Assembly, by stipLilating what was 
virtually an unqualified veto power for the Governor. 

Delaware was an offshoot from Pennsylvania. Its three 
counties, known as “the territories,” had been granted to Penn, 
and at first he tried to govern province and territories as one. 
The Delaware people, however, preferred to be by themselves 
and only on two occasions favored sending representatives to the 
legislature sitting at Philadelphia. In 1699 the county of New 
Castle would not elect assemblymen, in spite of the writ sent out 
by the Governor. In the next year the territories held an As- 
sembly of their own. Penn, pacifist by nature and in principle, 
decided to let them have their own way and in 1701 gave a new 
charter in which it was permitted to the territories to legislate by 
themselves. From 1703 there were two Assemblies, one at 
Philadelphia, and one at New Castle, both under the proprietor- 
ship of Ponn and with the same Governor, 

The charter that George 11 issued for Georgia in 1732 was a 
corporation charter pure and simple. By this time England 
was chary of breeding any more of representative assemblies 
and nothing appears in the document intimating any measure of 
self-government for the indigent pei’sons whom Oglethorpe 
might induce to settle beyond the Savannah. In 1750 matters 
were going so badly that the trustees proposed an annual as- 
sembly to which each town, village, or district of ten families or 
more should send one deputy, or two deputies if it had thirty 
families. Such an assembly was merely to present and debate 
grievances. It met once and once only. On the surrender of the 
charter, in 1752, a provincial government, with Governor and 
Council, came into being. 

It will be seen that much the greater part of the American 
colonists had been experimenting in the development of repre- 
sentative institutions for a hundred years or thereabouts before 
they came to frame State Constitutions, and that the experience 
of Virginia and New England went back half a century farther. 
Taken by and large, only half the American acquaintance with 
representative government, measured in terms of time, has been 
acquired since the Revolutionary War. He sadly errs who pre- 
sumes that our institutions were the work of Adams and Frank- 
lin, Hamilton and Madison and Jay. For the greater part 
thqy took that which they found, that which they inherited, 
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that which they knew, and reshaped it to meet changed con- 
ditions. 

Their writings might lead the reader to suppose that their 
intention was to profit abundantly by the experience of lands 
ancient and remote, The authors of “The Federalist” and 
their contemporaries showed remarkable unanimity in resorting 
chiefly to classic sources for illustrations and arguments, Some- 
how their homely surroundings seemed too commonplace for 
study, and they saw fit to argue instead from what happened in 
Greece or Rome two thousand years or so before. As a matter of 
fact aU the vital features of our earlier Constitutions were but 
outgrowths of colonial experience. Yet in the discussions of the 
Revolutionary period next to nothing is to be found that throws 
useful light on the workings of representative government during 
the preceding century. “ Publius” and all the rest ignored them. 
The authors of the Federalist drew somewhat from the expe- 
rience of ten or a dozen years with State government. Sir 
H. S. Maine ^ has pointed out the remarkable scarcity of refer- 
ence to England and explains that an appeal to British experi- 
ence would have provoked only prejudice and repulsion. He 
argues that nevertheless "the Constitution of the United States 
is coloured throughout by ideas of British origin, and that it is in 
reality a version of the British Constitution, as it might have pre- 
sented itself to an observer.” With this I cannot agree. In some 
particulars it was a remote product of the British Constitution as 
transmitted through a century and a half of colonial modifica- 
tion. In other particulars, no less important and perhaps more 
numerous, it was an independent growth that responded to 
American needs. 

Power oe Assemblies Unlimited 

From the first the belief was general among the American 
colonists that their assemblies were unlimited iu lawmaking 
power, save in respect of matters covered by the laws of England. 
The reiterated declarations of this ripened in the conflict that 
led to independence. It would be superfluous to recite all of 
them. A few will show the temper of the people and the tenacity 
with which they held to this belief. 

On the 16th of May, 1636, Plymouth ordered the following 
declaration, which has been called the first Declaration of Rights: 

1 PopulaT Gonemnmt , 205 £E. 
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“We, tlie associates of New Plymouth, coming hither as free- 
born subjects of the State of England, and endowed with all and 
singular the privileges belonging to such, being assembled, do 
ordain that no act, imposition, law, or ordinance be made or im- 
posed upon us at the present or to come, but such as shall be 
made and imposed by consent of the body of the associates, or 
their representatives legally assembled, which is according to the 
liberties of the state of England.” 

In 1640 a motion was made to Governor Winthrop and his 
Council of Massachusetts Bay, to send some person to England, 
to solicit favors and privileges of Parliament. They declined, 
observing that “if they should put themselves under the protec- 
tion of Parliament, they should be subject to all such laws as 
might be imposed on them; in which, though their good might be 
intended, great injury might really be done them.” 

In June, 1661, the General Court of Massachusetts Bay 
adopted resolutions beginning; “We conceive the patent, under 
God, to be the fii'st and main foundation of our civil polity, by a 
Governor and Company, The Governor, Deputy Governor, 
Assistants, and Representatives, have full power and authority, 
both legislative and executive, for the government of the people 
here, eonceming both ecclesiastics and in civile, without appeals, 
excepting laws repugnant to the laws of England.” 

As to the force of acts of Parliament under the first charter of 
Massachusetts Bay, the House of Representatives in its “An- 
swer” to Governor Hutchinson’s speech to them of January 6, 
1773, sought to confound him out of his own “History” of the 
colony: 

“The first act of Parliament, made expressly to refer to the 
colonies, was after the restoration. In the reign of King Charles 
the II several such acts passed. And the same history informs 
us, there was a difficulty in conforming to them; and the reason 
of this difficulty is explained in a letter of the General Assembly 
to their agent, quoted in the following words; ‘they apprehended 
them to be an invasion of the rights, liberties, and properties of 
the subjects of his Majesty, in the colony, they not being repre- 
sented in Parliament, and according to the usual sayings of the 
learned in the law, the laws of England were bounded within the 
four seas, and did not reach America: However, as his Majesty 
had signified his pleasure, that those acts should be observed in 
the Massachusetts, they had made provision, by a law of the 
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colony, that they should be strictly attended.’ Which provision, 
by a law of theii' own, would have been superfluous, if they had 
admitted the supreme authority of Parliament. In short, by the 
same history it appears, that those acts of Parliament, as such, 
were disregarded; and the following reason is given for it: ‘It 
seems to have been a general opinion, that acts of Parliament had 
no other force, than what they derived from acts made by the 
General Court, to establish and confirm them.’” '■ 

The document gave instances in support of the contention 
that in the seventeenth centm-y the Crown had viewed the 
colonies as outside the realm of England. 

When in 1680 New Hampshire gained separate existence, as a 
royal province, the first of the code of laws framed by the assem- 
bly was that no act, imposition, law, or ordinance should be 
made or imposed upon them, but such as should be made by the 
assembly and approved by the President and Council.®' 

Of the attitude of Massachusetts when it became a Province, 
its House of Representatives told in the Answer to the Speech of 
Governor Hutchinson of January 6, 1773. “It appears by Mr. 
Neal’s History of New England,” they said, “that the agents, 
who had been employed by the colony to transact its affairs in 
England, at the time when the present charter was granted, 
among other reasons, gave the following for their acceptance of 
it, viz. ‘The General Court has, with the King’s approbation, as 
much power in New England as the King and Parliament have 
in England; they have all English privileges, and can be touched 
by no law, and by no tax but of their own making.’ This is the 
earliest testimony that can be given of the sense our predecessors 
had of the supreme authority of Parliament, under the present 
charter. And it plainly shows, that they, who having been freely 
conversant with those who framed the charter, must have well 
understood the design and meaning of it, supposed that the 
terms in our charter, ‘full power and authority,’ intended and 
were considered as a sole and exclusive power, and that there was 
no ‘reserve in the charter, to the authority of Parliament, to bind 
the colony’ by any acts whatever.” ^ 

In 1692, it was declared by the General Court of Massachu- 
setts, “that po aid, tax, assessment, loan or imposition whatever, 

* Massachuseiis Sia^te Papers, 360. 

* Jeremy Bellmap, History of New Hampshire, 1 . 146. 

' Massaehusetts Stale Papers, 361. 
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shall be laid, assessed, imposed or levied on any of his Majesty’s 
subjects on any color or pretence whatever, but by the act and 
consent of the Governor, Council, and House of Representatives 
assembled; and that no freeman shall be taken, imprisoned or de- 
prived of his freehold or liberty; nor be judged and condemned, 
but by the lawful judgment of his peers, or the law of hs pro- 
vince.” ‘ 

The famous Virginia Stamp Act resolutions, offered by Patrick 
Henry, May 29, 1765, declared that the colonists were entitled to 
aU the franchises, privileges, and Immunities of the people of 
Great Britain, and that among these was the right to be taxed 
only by themselves or persons chosen to represent them; and 
that they were “not bound to yield obedience to any law or 
ordinance whatever, designed to impose any taxation whatso- 
ever upon them, other than the laws or ordinances of the general 
assembly.” 

To study the character of colonial lawmaking would take us 
too far afield. A sketch of the development of its processes would, 
however, be incomplete if it did not point out that from the be- 
ginning American Legislatures have been makers of law, not 
ratifiers, approvers, of law made by somebody else. This be- 
comes of consequence because an eminent writer on political 
science, Woodrow Wilson, afterward President of the United 
States, held the contrary view. In his writings, as in his subse- 
quent practice, Mr. Wilson continually emphasized the belief 
that the chief executive of a nation should be its chief lawmaker, 
the proper function of the legislature being to permit or deny, not 
to originate. Obsessed Mth this theoiy, he is open to the fair 
charge of having viewed the facts of history through colored 
spectacles. For instance, he said: “Parliament is still in all its 
larger aspects the grand assize of the nation, assembled not to 
originate business, but to apprise the government of what the 
nation wishes. Our own Legislatures were of the same character 
and origin. Their liberties and functions grew by similar pro- 
cesses, upon amilar understandings, out of the precedents and 
practices of colonial laws and chatters and the circumstances of 
the age and place.” “ 

True as this may be of the English Parliament, it is not true of 
American Legislatures. I can find no scintilla of evidence that 

• Bradford, Ilislort/ of Massachuaetts, i, 269. 

* Comtiiulwwl Oovammeni in the U,jS., 13. 
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they ever, from their first days, assembled not to originate busi- 
ness, but to apprise the Governors. The printed records of the 
colonial assemblies would furnish as many proofs to the contrary 
as they have pages, entries, lines. Where the Governors at- 
tempted to control initiation, they were met by stubborn re- 
sistance and in the end failed. 

In the same book Mr. Wilson said: “It was as far as possible 
from the original purpose of representative assemblies that they 
should conduct government. Government was of course to be 
conducted by the immemorial executive agencies to which Eng- 
lishmen had grown accustomed, and parliaments were to sup- 
port those agencies and supply them with money, and to assent 
to such laws as might be necessary to strengthen the government 
or regulate the affairs of the country, public or private. Their 
function was common counsel; their standard of action the an- 
cient understandings of a constitutional system — a system 
based on understandings, written or implicit in the experiences 
and principle.s of English life. They were expected to give their 
assent where those understandings were served, and to withhold 
it where they were disregarded. They were to voice the con- 
science of the nation in the presence of government and the ex- 
ercise of authority. To recall the history is to recall the funda- 
mental conception of the whole process, and to understand our 
own institutions as they cannot be understoodin any other way.” ^ 

Again this is true of England, but the implication of the last 
sentence, that our legislative institutions were a continuance of 
English practice, may be squarely denied. Far nearer to ac- 
curacy is the statement of the case by Professor Osgood, made 
with especial reference to the proprietary provinces, hut in sub- 
stance equally true of the colonies: “The existence of a Parlia- 
ment in England did not legally necessitate the existence of 
Assemblies in her colonies, though it greatly increased the diffi- 
culty of governing them without Assemblies. Moreover, their 
origin is not to be found in the natural or preexistent rights of 
Englishmen. Like all their other organs of government the Leg- 
islatures of the provinces developed as the result of social and 
political causes operating upon the proprietors and in the pro- 
vinces themselves.” “ 

To understand our lawmaking institutions, it is not wise to 

1 Conslitiikonal Government in the 11, 12. 

* H. L. Osgood, The American Colonies w ihe Seuenieenfft, Century, u, 74, 
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draw comparisons between tbem and those of the mother coun- 
try, but it is wise to make contrasts. Our Legislatures were not 
assembled to grant money to the executive, except for bis salary, 
and repeatedly great ingenuity was shown in depriving him even 
of ids just dues in this regard. The Governors had their advisory 
Councils, but these were rarely law-approving bodies like the 
Great Council of the King in Norman times. As the upper 
branch of the Assembly or General Court, they were genuine 
lawmakers. Lord Baltimore’s attempt to keep to himself the 
power of initiation in Maryland had to be abandoned. Penn 
gave his Assembly a free hand from the start. The General 
Courts of New England yielded deference to nobody save the 
clergy, and did their own conceiving, planning, thinking, decid- 
ing, In every essential particular the American lawraaldng sys- 
tem always has been what it is to-day — the reverse of the Eng- 
lish system. One has always worked from the bottom up, the 
other from the top down, England has been and is in essence 
aristocratic. America has been and is in tendency democratic, 
and for the most part in practice democratic. 

Of late the power of the State Legislature and indeed its very 
nature have been brought in issue as a result of constitutional 
provisions exposing legislative acts to the Referendum. The 
tSupreme Court of Ohio, supporting the constitutionality of the 
new system, held that “under the reserved power committed to 
the people of the States by the Federal Constitution, the people, 
by their State organic law, may create any agency as its law- 
making body.” The Court declared it could not be maintained 
that the term “Legislature” necessarily implies a bicameral 
body, and quoted the definition of the New International Dic- 
tionary — “The body of persons in a state, or politically organ- 
ized body of people, invested with power to make, alter, and re- 
peal laws"; and that of the Century — “Any body of persons 
authorized to make laws or rules for the community represented 
by them.” (The argument is that inasmuch as the electorate 
represents the community, the electorate can come under the 
Century definition.) ' The decision in this case was sustained by 
the Supreme Court of the United States, ® and this encouraged the 
Ohio court four years later, when the ratification of the Pro- 
hibition Amendment came up, to apply the principle thereto, 

' State, ex rel, Davie, eto., a, ffildebrant, 94 Ohio St. 1S4 (1918), 
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laying clown the doctrine set foith in the syllabus of the former 
case, that “the term ‘legislature’ in Section 4, Article 1 of the 
United States Constitution comprehends the entire legislative 
power of the State." ^ The Federal Justices, however, drew a 
distinction, holding that though the referendum provision of the 
State Constitution when applied to a law redistricting the State 
with a view to representation in Congress was not unconstitu- 
tional, such legislative action is entirely different from the re- 
quirement as to a proposed amendment to the Constitution, no 
legislative action being authorized or required as to the expres- 
sion of assent or dissent. The only question really for determina- 
tion is: What did the framers of the Constitution mean in re- 
quiring ratification by “Legislatures”? The Court answered 
itself by saying that the term had no uncertain meaning when 
incorporated into the Constitution. “A Legislature was then the 
representative body which made the laws of the land.” Citations 
of the use of the term in various parts of the Constitution 
showed that the framers clearly understood and carefully used it ; 
and although the Court did not specify in so many words, the 
implication is that the term meant and still means what it was 
generally understood to mean when the early Constitutions were 
framed. So the decision of the Ohio court was reversed,^ 

The upshot of these and other cases on the subject seems to be 
that though a State may exercise its legislative power either 
through what is commonly understood to be a “Legislature” or 
by direct vote of the electorate, yet for certain purposes of the 
Federal Constitution the original significance of the term con- 
trols. 

In English-spealcmg regions outside England and yet under 
her control, the power of legislating assemblies may be more 
restricted than with us. The curious may find a whole volume — ■ 
“Are Legislatures Parliaments?” — devoted to answering ‘ohe 
question of the title. The author, Fennings Taylor, writing with 
only Canadian conditions in mind, iu 1879, argued the negative 
of the proposition. His logic may be summed up by a quotation 
from pages 15 and 16 : “As a ‘Legislature ’ is a body distinguished 
from and not identical with a ‘Parliament,’ so must it he ruled 
by the conditions of its creation, and not by the conditions under 
which the body from which it was distinguished was created. A 
‘Parliament’ possesses hereditary as well as inherent rights. A 

• Hawke v. Smith, 100 Ohio St. 385 (1919). » Ibid., 263 U.S, 231. 
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Legislature possesses only charter rights; for it has no other or 
higher powers than those contained in the act under which it was 
established, and therefore its authority, like the authority of a 
municipality, is absolutely limited by the law.” His conclusion 
is that the Canadian Legislatures do not inherently enjoy the 
“privileges, immunities, and powers” which from time imme- 
morial have been held, exercised, and enjoyed by the Parliament 
of England. 



Cf-DUPTER VI 

CONSTITUTIONS 

“Constit-dtion” is defined by Bouvier, in his Law Dictionary, 
as “the fundamental law of a State, directing the principles upon 
which the government is founded, and regulating the exercise of 
the sovereign powers, directing to what bodies or persons those 
powers shall be confided and the manner of their exercise.” 

This was not the original meaning of the word either in English 
or in its Latin form, “constitutio.” In ancient Rome it meant a 
collection of laws or ordinances made by the Emperor. Brought 
to England with the Normans, it was at first applied only to im- 
portant decrees or statutes, as, for example, the “Constitutions 
of Clarendon.” Gradually it came to describe the fundamental 
law. For England it now denotes the mass of common law, 
statutes, decisions, and customs generally accepted as of fundar 
mental importance, but that have never been brought together 
in one instrument. Common usage in the United States has re- 
stricted it to a document containing a body of organic laws, 
sometimes of late with the inclusion of provisions that are in es- 
sence statutes, but a document primarily devoted to the asser- 
tion of rights and to the frame of government. 

Our Constitutions are developments of the charters under 
which colonies were established in America by trading com- 
panies, and those charters were developments from the charters 
of merchant guilds and other ancient corporations with origins 
that can be traced back to imperial Rome. The peculiar charac- 
teristic of American Constitutions is that they are charters not 
granted by external authority, but by the persons whom they 
control. Much enthusiasm has been used in contesting the honor 
due for the first exercise of that new idea. Because, after the first 
Assembly of Virginia, at Jamestown, in 1619, had begun law- 
making, the London Company two years later sent over Ordi- 
nances prescribing a structure of government, some would give 
the credit to Virginia. Others wax eloquent over the Pilgrim 
Compact, signed in the cabin of the Mayflower in 1620 by the 
forty-one men of the Plymouth colony, but inasmuch as this was 
an agreement to “frame such just and equal laws, ordinances, 
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acts, constitutions, and offices, from time to time, as shall be 
thought most convenient for the general good of the colony,” it 
seems an exaggeration to call the instrument itself a Constitution. 
Notice, too, that the word comes in between ‘ ‘ acts " and ‘ ‘ offices, ” 
with by no means the emphatic position that would have been 
given to a designation of fundamental law. The agreement may 
deserve the fame of the &st self-created instrument of govern- 
ment, but even this would be contested, for Campbell has averred 
that the “union of Utrecht,” in 1579, was formed under a writ- 
ten Constitution pure and simple.^ Motley, on the contrary, says 
it was founded on a compact, not a Constitution.'* It had but a 
single object, defense against a foreign oppressor, and it secured 
a confederation of sovereignties, not a representative republic. 

The sons of Connecticut have shown more zeal than those of 
any other State in demanding the honor for then- ancestors, bas- 
ing their argument on the instrument signed in 1639 by which 
the towns of Windsor, Wethersfield, and Hartford became as- 
sociated as a body politic. That instrument, however, though 
entitled the “Fundamental Orders,” lacked the characteristic 
of superior authority, controlling the lawmaking body, that we 
now deem essential to a Constitution, for it could be and was 
changed like any other statute, by the General Court.® That the 
right to frame it could be questioned was tacitly admitted by the 
subsequent act of the colony in asking and getting a charter; and 
examination of the instrument itself discloses nothing of genuine 
importance not already embodied in either the charter or the 
legislation of Massachusetts Bay. The men of Connecticut, 
through the lack of a charter at the outset, won the credit of be- 
ing the first by independent act to formulate on paper a demo- 
cratic plan of government, but they adopted or adapted rather 
than invented. The truth is that on the foundation of charters 
to trading companies or provincial proprietors each of the col- 
onies built frames of government which with their accompani- 
ment of slowly developed customs were presently transformed 
into State Constitutions. Besides grants of power these charters 
embodied comprehensive regulations, often in some detail, meant 
to anticipate as far as possible the governmental needs of colonies 
several thousand miles away, which could get fresh instructions 

' Puritan in Holland, England, and ATnerica, ii, 417. 

> JZms 0 / the Dutch Republic, part 6, chap. 1. 

> * H, L. Osgood, The American Colonies in the Seeenleenth Century, i, 311. 
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only after the lapse of months. That by themselves they were 
quite adequate as a basis for independent Constitutions would 
seem to be attested enough by the fact that one of the colonies, 
Connecticut, did not see fit to replace its charter with a Con- 
stitution for forty-two years after the Declaration of Independ- 
ence, and another, Rhode Island, had as a State no organic law 
save its charter for sixty-six years. 

Some writers would give a share, even the chief share, in the 
origin of Constitutions to church covenants — the agreements 
used in founding churches. These became familiar in Puritan 
times. In England their principle was transferred to the field of 
politics in the compacts formed to support Parliament in its 
struggle against the Crown. In America the same principle ap- 
peared conspicuously in the Puritan colonies, and the word 
“constitution” was used as at least akin to “covenant.” For in- 
stance, Governor Winthrop of the Massachusetts Bay in his 
Journal (ii, 239) spoke of “the covenant between God and man, 
in the moral law, and the politic covenants and constitutions, 
amongst men themselves.” Farther on (ii, 416), he said : “ It is of 
the nature of every Society to be Iniit together by some Covenant, 
either express or implied.” Traces of the same theory of relation- 
ship appear in some of the other colonies, but clearly it had no 
great influence, if any at all, in Virginia, Maryland, New Jersey, 
or New York. Taking the colonies as a whole, it could have had 
nothing like the effect of the factor common to them aU — the 
charters. The most that can be said of church covenants is that 
they contributed to the belief in the need of formulating funda- 
mental law and brought attention to the desirability of getting 
for it some sort of general acceptance either dii’ectly or indirectly 
expressed. 

Other writers lay stress on the influence of the English prece- 
dents found in such famous documents as Magna Charta, the 
Provisions of Oxford, the Petition of Right, the Habeas Corpus 
Act, the Bill of Rights, the Act of Settlement. To be sure, these 
exemplified the value of quasi-constitutional documents in time 
of crisis, but they were largely reassertions of old rights that had 
been invaded, and in some part of rights springing from the Law 
of Nature. Doubtless they wore the precedents for much of what 
is to be found in the Bills of Rights of our Constitutions, but no 
small part of this would have been enforced by the common law 
anyhow and the wise men who framed the Federal Constitution 
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did not feel the inclusion of any of it to be necessary. In the mat- 
ter of the Frames of Government, which have proved to be the 
far more important part of our constitution-making, these Eng- 
lish precedents furnished practically nothing. 

Whatever the influences, whether they were those of charters, 
of chui’ch covenants, or of English precedents, the colonists early 
began the codifying practice that was to end in general embodi- 
ment of the fundamental law in one comprehensive, systematic 
document, as contrasted with the fragmentary, disconnected, 
atomistic nature of the English Constitution. The fii’st step in 
this direction appears to have been taken in Massachusetts. 
Winthrop entered in his Journal May 6, 1635: “The deputies 
having conceived great danger to our state, in regard that our 
magistrates, for want of positive laws, in many cases, might pro- 
ceed according to their discretions, it was agreed that some men 
should be appointed to frame a body of grounds of laws, in re- 
semblance to a Magna Charta, which, being allowed by some of 
the ministers, and the general court, should be received for fun- 
damental laws.” The work was delegated to the Governor, the 
Deputy Governor, Winthrop, and Dudley, but they did nothing. 
A year later another committee was appointed, this time with 
eight members, who were “entreated to make a draught of laws 
agreeable to the word of God, which may be the Fundamentals 
of this Commonwealth.” One of this committee was the Rever- 
end John Cotton. He made a code that somehow got into print, 
in London, at first anonymously. This long enjoyed undeserved 
credit as a genuine version of the early laws of Massachusetts. 
The real codification was the work of the Reverend Nathaniel 
Wai'd of Ipswich, who was named on still another committee, in 
March, 1637-38. According to Winthrop, the drafts made by 
Cotton and Ward were presented to the General Court in No- 
vember of 1 639, and turned over to yet another committee, which 
was to “peruse all those models which have been or shall be 
further presented to this Court,” and draw them up into one 
body. 

Winthrop explains the reasons for all this delay. One was the 
belief that the fittest laws would be those that grew out of the 
occasions, as the customs of England had grown. A greater 
reason was that the charter forbade laws repugnant to those of 
England. To get round this, it was shrewdly reasoned that 
customs having the force of laws might be gradually developed 
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without the risk of running counter to the home government, 
So for half a dozen years the anxieties of the people were skill- 
fully evaded. At last the popular pressure became too strong and 
the leaders yielded. In 1641 Ward’s draft, with alterations by 
the General Court, was adopted. It established one hundred 
laws and was called the Body of Liberties. 

This did not meet our modern idea of an enacted Constitution, 
for it contained no frame of government. It was a code. Yet as 
the provisions were deemed of fundamental importance, it was 
what in England would be deemed constitutional. One Amer- 
ican writer has been so laudatoi-y as to declare it “a code of 
fundamental principles which, taken as a whole, for wisdom, 
equity, adaptation to the wants of their community, and a liber- 
ality of sentiment superior to the age in which it was written, 
may fearlessly challenge comparison with any similar production, 
from Mapa Charta itself, to the latest Bill of Rights that has 
been put forth in Europe or America.” ' 

Connecticut established a code by vote in May, 1650. Many of 
its sections are exactly the same as in the Massachusetts Body of 
Liberties. New Haven published her code in 1656. It stated 
that in preparing these Laws, Liberties, and Orders, “they have 
made use of the Laws published by the Honourable Colony of 
Massachusetts.” Literal transcripts were made from the Body 
of Liberties, 

It may be that the news of what the Puritans of New England 
were doing in the way of shaping their own destinies set the 
Puritans of Old England to thinking. Certain it is that the hap- 
penings on this side of the water had no small influence on the 
thought of the men left behind. There was constant correspond- 
ence, interchange of ideas, going and coming, printing of 
pamphlets and books. Winthrop wrote in 1643; “It is well 
proved and concluded by a late Judicious writer, in a book newly 
come over, intituled an Answ: to Dr. Feme, that though all 
Laws, that are superstructive, may be altered by the representa- 
tive body of the Commonwealth, yet they have not power to 
alter any thing which is fundamental.” ^ This notion of a funda- 
mental law beyond the reach of the ordinary legislating body 
accorded with the Puritan impulse to look to the Scriptures for 
basic principles. So it fell on fertile ground and grew. 

^ Trancia Galloy Gray, MoasoAuseWa fl'isioricai CoHectwna, vui, Std JJories, Wl. 

* Life and Letters of John WinOtrop, n, 438. 
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Radical change of government was not at first a part of the 
revolutionary program. Led by a moderate party, Parliament 
sought only religious reformation and some political guarantees. 
As the war progressed, an extreme faction, the Independents, 
with the support of Cromwell’s soldiers, gained the upper hand, 
forced the execution of the Eng, and established a republic. A 
written Constitution was a natural consequence. Under the 
name of "Agreement of the People” there were three drafts: 
first, the original sketch proposed by John Lilburne and part of 
the army in 1647; secondly, a more detailed scheme drawn up by 
the leaders of the army and presented by them to Parliament in 
January, 1649; and thirdly, one by Lilburne and the Levelers 
put forward in the spring of 1649 as the manifesto of those ex- 
tremists for whom the second scheme was too moderate. The 
principles propounded have now in large part been accepted and 
established in republican forms of government. Among them 
were: the sovereignty of the people; supreme power vested in a 
single representative assembly; the executive entrusted by the 
assembly to a council of state, elected for the term of one legisla- 
ture; biennial parliaments; equitable and proportionate dis- 
tribution of seats; extension of the right of voting and election to 
all citizens of full age, dwelling in the electoral districts, and 
neither hired servants nor in receipt of relief; toleration of all 
forms of Christianity; suppression of State interference in church 
government; limitation of the powers of the representative as- 
sembly, by fundamental laws embodied in the Constitution, es- 
pecially with regard to the civil liberties guaranteed to citi- 
zens. 

No attempt was made to put into execution any one of the 
thi'ce drafts of the Agreement of the People, but the discussion 
they aroused made familiar the idea of a written Constitution. 
The need for it was further and emphatically developed in 1653 
by the fatuous conduct of the body that met July 4 upon the call 
of Cromwell, the body that became famous under the name 
given to it by reason of the presence in its membership of Praise- 
God Barebones. Although composed of men “faithful, fearing 
God, and hating covetousness," whose names were selected by 
the Council of the Army from lists furnished by the Congrega- 
tional churches, they were so contentious and unreasonable that 
the question of controlling the Executive was replaced in im- 
portance by that of checking the despotism of a single House. 
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In December a majority of the members of the Barebones 
Parliament resigned in disgust, whereupon Lambert produced 
an "Instrument of Government” that the Army Council had 
worked out as a paper Constitution. Cromwell promptly ac- 
cepted it and took oath to give it support. He seems to have 
been convinced of its need and for a time gave it what appears to 
have been sincere approval. “In every Government,” he said, 
speaking in September of 1654, “there must be somewhat Funda- 
mental, Somewhat like a Magna Charta, which should be stand- 
ing, be unalterable. . . . That Parliaments should not make them- 
selves perpetual is a Fundamental. Of what assurance is a Law 
to prevent so great an evil, if it lie in the same Legislature to un- 
law it again? Is such a law likely to be lasting? It will be a rope 
of sand; it will give no security; for the same men may unbuild 
what they have built.” * 

Even while he was spealdng, the trouble over what such a law 
should be was kindling anew. The first Parhament under the 
new Constitution had assembled a few days before. At once it 
began to consider the Instrument of Government with an eye to 
radical change or replacement by something else. Over this it 
fought for five months and then Cromwell dissolved the House 
in deepest anger. With the Instrument still in force, at least 
nominally, another Parliament was elected in accordance with it 
in September of 1656. That body drew, and in March of 1657 
presented to Cromwell, what was in effect another Constitution, 
although it was called the “Humble Petition and Advice.” It 
would have made Cromwell the King, but he refused the title 
and that was changed to Protector, whereupon he accepted the 
instrument. The chief change it made was the creation of a 
second House. A Parliament chosen under it met January 20, 
1658, only to make itself obnoxious even quicker than its pre- 
decessors, with the result that it was wrathfully dissolved a fort- 
night later. 

After Cromwell's death in the following September, his son 
Richard, succeeding him as Protector, carried on the government 
ostensibly along the lines of the Humble Petition and Advice, 
though when he called a Parliament to meet in January of 1659, 
he reverted to the old electoral system. In this Parliament the 
form of government and other constitutional questions were stlE 
to the fore. With its dissolution April 22 Richard dropped out 

> Carlyle, Letters and Speeches of Olieer CromweU, part vn; speech ni. 
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and tho Consiii/Ution disappeared. Anarchy and Oho sword pre- 
vailed till the Eestoration.‘ 

Our forefathers on this side the water, some of whom strongly 
sympathized with the English sectarians and others of whom 
were deeply concerned about their doings, must have been well 
informed about these pioneer attempts to frame Constitutions. 

The States ORGAJfizE 

Governmental changes wiuught by the Puritan Revolution 
did not survive in form, but the turmoils of the period brought 
to the basic questions of government the study of deep thinkers 
who illuminated them in writings that inslructod all the English- 
speaking world. Furthermore, on this side of the water men be- 
came accustomed to definite, compact formulation of funda- 
mental law in the shape of royal charters and proprietary pat- 
ents, “Frames of Government” such as those devised by Wil- 
liam Penn for his colony, “Fundamental Constitutions” such as 
those drafted by John Locke for the Carolinas, “Charters of 
Liberties,” and “Concessions.” Nevertheless, when in 1775 
royal Governors had run away or been expelled and the colonies 
were confronted by the need of organization, strange to say the 
very notion of constitutional government seems to have been 
novel to most Americans. John Adams in his “Autobiography” 
(Works, in el seq.) throws light on this and tells what took place. 

On the 2d of June, 1775, the President laid before Congress a 
letter from “the Provincial Convention of Massachusetts Bay,” 
setting forth the difficulties under which they labored for want of 
a regular fonn of government, and asking the advice of Congress. 
Adams had discussed the matter with many of his Massachusetts 
friends and had given to it much thought. So he was ready to 
suggest to Congress what its advice should be. “We should 
probably,” he said, “after the example of the Greeks, the Dutch, 
and the Swiss, form a confederacy of States, each of which must 
have a separate government. I had looked into the ancient and 
modern confederacies for examples, but they all appeared to me 
to have been huddled up in a hurry, by a few chiefs. But we had 
a people of more intelligence, curiosity, and enterprise, who must 
he all consulted, and we must realize the theories of the wisest 
Writers, and invite the people to erect the whole building with 
their own hands, upon the broadest foundation. This could be 

' Cambridgs Ufodem History^ iv, chap, xv passim. 
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done only by conventions of representatives chosen by the peo- 
ple in the several colonies, in the most exact proportions. It was 
my opinion that Congress ought now to recommend to the peo- 
ple of every Colony to call such conventions immediately, and 
set up governments of their own, under their own authority, for 
the people were the source of ah authority and original of all 
power, These were new, strange, and terrible doctrines to the 
greatest part of the members, but not a very small number heard 
them with apparent pleasure.” 

A week later Congress passed a resolution advising Massachu- 
setts to elect Representatives and Counselors as usual; “and 
that such assembly or Council exercise the powers of government 
until a Governor of His Majesty’s appointment will consent to 
govern the Colony according to its charter.” 

Although this was no great step, Adams thought it a gain, 
“for it was a precedent of advice to the separate States to in- 
stitute governments.” He kept on discussing the all-importaut 
matter. “Mr. Rutledge,” he says, “asked me my opinion of a 
proper form of govermnent for a State. I answered him that any 
form that our people would consent to institute, would be bettor 
than none, even if they placed all power in a House of Repre- 
sentatives, and they should appoint Governors and judges; but I 
hoped they would be wiser, and preserve the English Constitu- 
tion in its spirit and substance, as far as the circumstances of this 
country required or would admit. That no hereditary powers 
ever had existed in America, nor would they, or ought they to be 
introduced or proposed; but that I hoped the three branches of a 
legislature would be preserved, an executive, independent of the 
Senate or Council, and the House, and above all things, the in- 
dependence of the judges. Mr. Sullivan was fully agreed with 
me in the necessity of instituting governments, and he seconded 
me very handsomely in supporting the argument in Congress. 
Mr. Samuel Adams was with us in the opinion of the necessity, 
and was industrious in conversation with the members out of 
doors, but he very rarely spoke much in Congress, and he was 
perfectly unsettled in any plan to be recommended to a State, 
always inclining to the most democratical forms, and even to a 
single sovereign assembly, until his constituents afteiwards in 
Boston compelled him to vote for three branches. Mr. Cushing 
was also for one sovereign assembly.” 

In October New Hampshire ui'gently asked Congress for ad- 
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vice in the matter. Adams says; “I embraced with joy the op- 
portunity of haranguing on the subject at large, and of urging 
Congress to resolve on a general recommendation to all the 
States to call conventions and institute regular governments. . . . 
Although the opposition was still inveterate, many members of 
Congress began to hear me with more patience, and some began 
to ask me civil questions. ‘How can the people institute govern- 
ments?’ My answer was, 'By conventions of representatives, 
freely, fairly, and proportionably chosen.’ ‘When the conven- 
tion has fabricated a government, or a Constitution rather, how 
do we know the people will submit to it? ’ ‘ If there is any doubt 
of that, the convention may send out their project of a Con- 
stitution, to the people in their several towns, counties, or dis- 
tricts, and the people may make the acceptance of it their own 
act.’ ‘But the people know nothing about Constitutions.’ ' I be- 
lieve you are much mistaken in that supposition; if you are not, 
they will not oppose a plan prepared by their own chosen friends ; 
but I believe that in eveiy considerable portion of the people, 
there will be found some men, who will understand the subject as 
well as their representatives, and these will assist in enlightening 
the rest.' ‘But what plan of government would you advise?’ 
‘A plan as nearly resembling the government under which wc 
were bom, and have lived, as the circumstances of the country 
will admit. Kings we never had among us. Nobles we never had. 
Nothing hereditary ever existed in this country; nor wiU the 
country requke or admit of any such thing. But Governors and 
Councils we have always had, as well as Representatives.’ ” 

From time to time Congress continued the discussion. At last 
a committee was appointed, but they could not be brought to 
agree and report until November 3, when after another long de- 
liberation and debate Conpess decided to advise New Hamp- 
shire “to call a fun and free representation of the people,” to 
“establish such a form of government, as in their judgment will 
best produce the happiness of the people, and most effectually 
secure peace and good order in the Province, during the present 
dispute between Great Britain and the Colonies.” 

“By this time,” says Adams, “I mortally hated the words, 
‘Province,’ ‘Colonies,’ and 'Mother Country,’ and strove to get 
them out of the report. The last was indeed left out, but the other 
two were retained even by this committee, who were all as high 
Americans as any in the house, unless Mr. Gadsden should be 
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excepted. Nevertheless I thought this resolution a triumph, and 
a most important point gained.” 

Next came similar advice to South Carolina, Adams still 
working in vain to get out the word “Colonies” and substitute 
“States,” but, he says, “the child was not yet weaned.” He 
dared not move the preparation of a plan, for he knew if the 
motion were adopted, the task would be of long duration, and to 
get rid of it would be extremely difficult. “And I Icnew that 
every one of my friends, and aU those who were most zealous for 
assuming governmonta, had at that time no idea of any other 
government but a contemptible legislature in one assembly, with 
committees for executive magistrates and judges.” 

All this was leading toward independence, but months were 
yet to pass before the fruit ripened. In May of 1776 came what 
Adams considered “an epocha, a decisive event,” in the shape of 
this resolution: 

“Resolved, That it be recommended to the respective assem- 
bh'es and conventions of the United Colonies, where no govern- 
ment sufficient to the exigencies of their affairs has been hitherto 
established, to adopt such government as shall, in the opinion of 
the representatives of the people, best conduce to the happiness 
and safety of their constituents in particular, and America in 
general.” 

On the 15th, this with a preamble was adopted. It meant in- 
dependence. It led to the famous Declaration. 

Conventions 

John Adams undoubtedly deserves the chief credit for estab- 
lishing conventions as the customary device for framing Consti- 
tutions in America, but also undoubtedly he drew the idea and 
also the use of the name from his knowledge of history. We have 
seen that the Barebones “Parliament,” which in 1663 framed the 
only written Constitution ever adopted in England, was in fact a 
“Convention.” There the name was afterward applied particu- 
larly to Parliaments that assembled without the formal sum- 
mons of the Sovereign, otring.tp the abeyance of the Crown, as it 
was termed. Such were those that in 1660 restored Chares II to 
the throne and in 1689 declared the throne to have been abdi- 
cated by James II; and of essentially the same nature was the 
first revolutionary Convention in America, that to which forty- 
six Massachusetts towns sent delegates in 1689 when Sir Ed- 
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mund Andi’os was charged with tyranny, this body becoming the 
de facto government for eight months. It was to bo imitated 
three quarters of a century later when various revolutionary 
bodies were to prepare for and then conduct the Revolutionary 
War. Without much precision these were called either “Con- 
gresses” or “Conventions,” though in general “Congress” came 
to signify representation of sovereignties, as the term has been 
used in Europe since the seventeenth century for describing the 
important conferences of ambassadors of various nations; and 
“Conventions” came to be restricted for the most part to meet- 
ings of delegates of political sub-divisions. 

In the Revolutionary period the functions of all these bodies 
were chiefly executive or administrative. Incidentally and al- 
most accidentally some of them added the function of shaping 
fundamental law. Not for some time was it commonly agreed 
that Constitutions should be written not merely by representa- 
tives of the people, but by representatives chosen for that partic- 
ular purpose. This idea is believed to have been first advanced 
by Sir Harry Vane, in a letter to Cromwell in 1656, in which he 
recommended that a convention “chosen for that pmpose by the 
free consent of the whole body” be called to draw up a Constitu- 
tion for England. Very likely Adams remembered this when he 
was goading the American Congress. The first colony to act, 
New Hampshii'e, complied with his, view. The members of her 
Fifth Provincial Congress, adopting a Constitution January 5, 
1776, set forth in its preamble that they had been “chosen and 
appointed by the free suffrages of the people,” and had been au- 
thorized and empowered “in particular to establish some form of 
government.” The Congress of South Carolina acting next, de- 
claring itself “a full and free representation of the people” and 
“vested with powers competent for the purpose,” adopted a Con- 
stitution that turned the Congress into a General Assembly and 
in other respects established an adequate government. 

In Virginia, third of the colonies to act, the members of the 
legislating body did not deem it necessary to justify themselves 
beyond saying that they were “the delegates and representatives 
of the good state of Virginia.” They were in fact styled a “ Con- 
vention,” but clearly they were not a "Constitutional Conven- 
tion” as we now understand that term, for in accordance with 
the vote of the previous Convention they had been chosen in 
April to servo for a year, as an executive body to carry on the 
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war, if Thomas Jefferson’s view was correct. Jefferson denied 
that they had any right to establish a permanent Constitution, 
He held that the electors, “not thinking of independence and a 
permanent Republic,” could not have meant to grant more au- 
thorities than those of an ordinary Legislature, The leading 
members, however, according to Edmund Randolph,' “saw no 
distinction between the conceded powers to declare independence, 
and its necessary consequence, the fencing of society by the in- 
itiation of government,” Jefferson’s demur did not keep him 
from taking a hand in the matter, for he sent down from PMla- 
dclphia a draft of a Constitution he had himseE written. It came 
too late for any effect on the Frame of Government, for the tired 
delegates were unwilling to reopen the discussion, but his Pre- 
amble was used, much in the form in which it later appeared 
in the immortal "Declaration of Independence.” In passing it 
may be noticed that precedent for its use in a Constitution may 
be found in the “Whereas” introducing the Constitution of 
South Carolina, in which the grievances of the colonies were set 
forth three months before the Virginia delegates concluded their 
labors. 

Also in New Jersey the governing body of the time, there 
called the Provincial Congress, framed a Constitution without 
having been specially chosen for such a purpose alone. Organized 
June 10, 1776, as directed by a previous Congress, it received 
many petitions to frame a government, and on the 21st voted 54 
to 3 to follow the recommendation of the Continental Congress, 
the draft of its committee being confirmed July 2, three days 
after final action in Virginia. 

Pennsylvania, starting next, took the view since predominant, 
that Constitutions should be framed by bodies authorized 
thereto. Thomas Paine has told in “The Rights of Man” (part 
2, chap. 4,) how his State proceeded. The movement began with 
a proposal for a conference sent by the committee of Philadelphia 
to the committees of the other counties. Those who assembled, 
not having been elected expressly for the purpose of framing a 
Constitution, felt they could do no more than confer on the mat- 
ter and advise procedure. On their recommendation each county 
elected six delegates to a Convention, which framed the docu- 
ment. “They next ordered it to be published, not as a thing es- 
tablished, but for the consideration of the whole people, their 

1 MS. Hi/Stary of Virginia, 03. 
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approbation or rejection.” Upon reassembling, “as the general 
opinion in approbation of it was then Imown, the Constitution 
was signed, sealed, and proclaimed on the avihority of the people,” 
although there had been no popular vote to that effect. 

Meanwhile Delaware had captured the honor of being the 
first to put into effect a Constitution made by representatives 
chosen for that purpose, the work of her Convention having been 
proclaimed September 21, 1776, a week before that of Pennsyl- 
vania. 

Naturally the earliest products of inexperienced constitution- 
makers were imperfect. Although each group after the first 
could profit somewhat by the work of its predecessors, not one of 
the early drafts has stood the test of time to the point of escaping 
what we somewhat inexactly speak of as “revision.” It is need- 
less here to tell the story of each. That can be found in Professor 
Doaley’s “ Growth of American State Constitutions.” Let it suf- 
fice here to go into some detail with the oldest Constitution that 
survived to our day without complete revision, the Constitution 
that has most influenced American forms of government — 
that of Massachusetts. 

Although the first to ask how, Massachusetts was the last to 
perfect a Constitution — barring Connecticut and Rhode Island, 
which lived under their colonial charters for many years after 
the Union was f aimed. Demand for the protection of a “com- 
pact” of government had begun months before the Declaration 
of Independence, in the western part of the province, among the 
Berkshire Hills. The interesting and little-known story of the 
Berkshire Constitutionalists may be found in J. E. A. Smith’s 
“History of Pittsfield,” vol. i, chaps. 18-20. They were led by 
the Reverend Thomas Smith, who through four years fought for 
his particular view of what should be done, visiting every town, 
persuading and convincing. In December of 1776 Pittsfield 
adopted a memorial caHing for action, but not until September 
of 1776 did the General Court take the first step, by asking the 
towns to vote whether they would consent that “the present 
House of Representatives and the Council, in one Body, with the 
House and by equal Yote,” should agree on and enact “a Con- 
stitution and Form of Government.” The returns extant from 98 
towns show that 72 approved and 26 disapproved the proposal. 
Yet the opinion was widespread that the work ought to origi- 
nate with the people. Indeed some went to the point of declar- 
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iiig that the General Court itself ought not to do the work even 
though authorized. Stoughton, Boston, Attleborough, Concord, 
Lexington, and Norton, in the order named, declared their views 
to that efiect in October. As far as the records disclose, what 
honor may attach to priority should go to Stoughton, with its 
declaration that it was “inadvisable and irrationd” to empower 
the Council and House of Representatives to frame a Constitu- 
tion. Stoughton also seems to have led with a proposal for the 
holding of county conventions to be followed by a State Con- 
vention or Congress. 

Nevertheless the House recommended to the people that they 
choose their Deputies to the next General Court with the power 
to adopt a form of government for the State. The Court elected 
with this understanding gave much time in 1777 to the effort to 
make a Constitution. The result was submitted to the town 
meetings in March of 1778. Only 12,000 persons, out of the 
whole State, answered in any way, and 120 towns neglected to 
express any opinion at all. Five sixths of those who voted were 
opposed, under the lead of a unanimous sentiment in Boston. 
Just why the objection was so general, it is not easy now to 
learn. It is Icnown, however, that among the reasons were the 
imperfections of the instrument itself, the lack of a bill of rights 
or definition of powers, the confusion of the legislative, execu- 
tive, and judicial departments, and, perhaps most influential of 
all, the fact that the document had not been the work of a Con- 
vention called for that specific purpose. The last reason led the 
General Court in February, 1779, to ask the people whether they 
would choose, at this time, to have any new form of government 
at all; and in case they did, whether they would empower their 
representatives to summon an assembly for the sole purpose of 
preparing such a form. Although nearly a third of the towns 
neglected to give any answer, a majority of the voters in the rest 
favored, and so a call for a Convention was at once issued. 

It met in September and proceeded by appointing a commit- 
tee of thirty to prepare a dedaration of rights and the form of a 
Constitution. This committee appointed a sub-committee, con- 
sisting of James Bowdoin, Samuel Adams, and John Adams, 
which committee in turn committed the task to John Adams, 
and accepted his draft, with one or two trifling erasures. It was 
then reported to the grand committee, winch made some altera- 
tions. The Convention itself made a few others. 
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Thirty years later, in a letter to Benjamin Rush, John Adams 
described his part in the work. “I found,” he said, “such a 
chaos of absui’d sentiments concerning government, that I was 
obliged daily, before that great assembly [of near four hundred 
members], and afterwards in the Grand Committee, to pro- 
pose plans, and advocate doctrines, which were extremely un- 
popular with the greater number. Lieutenant-Governor Cushing 
was avowedly for a single assembly, lilce Pennsylvania, Samuel 
Adams was of the same mind. Mr. Hancock kept aloof, in order 
to be Governor. In short, I had at first no support but from the 
Essex junto, who had adopted my ideas in the letter to Mr, 
Wythe. They supported me timorously, and at last would not 
go With me to so high a mark as I aimed at, which was a complete 
negative in the Governor upon all laws. They made me, how- 
ever, draw up the Constitution, and it was finally adopted, with 
some amendments very much for the worse. The bol^ decided, 
and determined part I took in this assembly in favor of good 
government, acquired me the reputation of a man of high prin- 
ciples and strong notions in government, scarcely compatible 
with republicanism, A foundation was here laid of much jeal- 
ousy and unpopularity among the democi-atical people in this 
State.” 

By the resolve calling this Convention, whatever Constitution 
it might submit was to be laid before a regular meeting “of the 
male inhabitants of each town and plantation in order to its be- 
ing duly considered and approved or disapproved.” (The omis- 
sion of the property or rehgious qualifications is significant.) 
Two years before, the Constitution framed by the Legislature 
was submitted to the town meetings for their “approbation or 
disapprobation.” Fifteen years later, the submission was, ac- 
corchng to the language of the Constitution itself, “for the pur- 
pose of collecting their sentiments.” On all three occasions the 
collecting of sentiments was taken to be the thing directed, not 
merely the casting of ballots that nowadays would be the only 
procedure. The result was a variety of documents that must 
have given a hard task to the committee canvassing the returns. 

No more vivid light can be thrown on the political capacities 
of the people of Massachusetts in the last quarter of the eight- 
eenth century than that to be found in the great volumes of 
“Archives” in which have been bound the reports from the 
towns giving their votes and their views on the constitutional 
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issues at stake. Many of th.e town meetings took up the Con- 
stitution article by article, discussmg each and recording a vote 
on each. The comments, the objections, the reasons, the sug- 
gestions, showed a diffusion of critical intelligence that perhaps 
had never been equaled before and has never been equaled since. 
Meetings in towns of but from one to fourscore of voters brought 
out clear, decided, well-reasoned opimons that would have hon- 
ored any constitutional convention, no matter how carefully 
selected. Famiharity with every detail of government was mani- 
fest. Of many suggestions for amendment, few were absurd. 

The article to receive most criticism was Article III of the Bill 
of Rights, creating a pubhc religious establishment — the main- 
tenance of public worship at the public expense where not volun- 
tarily provided. Many a town set forth the most liberal of senti- 
ments in objection to this article. Such views did not at once 
prevail, but the arguments were too strong to be resisted always 
in a free land, and in 1833 church and state were severed by the 
Eleventh Article of Amendment, putting an end to the appro- 
priation of public money for public worship, this being supple- 
mented in 1855 by Article XVIII, prohibiting the appropriation 
of public money to any religious sect for the maintenance, ex- 
clusively, of its own school, and in 1917 by Article XLVI still 
further guarding against sectarian appropriations. 

So many of the town returns were conditional or otherwise 
complicated that the committee thereon had to tabulate them 
under a dozen headings. The printed Jouimal says that none of 
the Reports referred to in connection therewith am to be found 
on file, so that we must content ourselves with the knowledge 
that the adjourned session of the Convention declared the Con- 
stitution had met the necessary ratification, which was to have 
been by a two-thirds vote. 

New Hampshire took even more pains to try to satisfy every- 
body. Her first Constitution was quickly found full of imper- 
fections. “The necessity of checks and balances became every 
day more evident," says Jeremy Belknap.^ So in 1778 a Con- 
vention framed a new Constitution, which the town-meetings 
forthwith rejected. Another Convention met in 1781. Belknap 
says it “had more advantage than the former, the neighbor- 
ing State of Massachusetts having digested and adopted a Con- 
stitution which was supposed to be an improvement on all 

* History oi New llampshira, n, 333. 
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which had been framed in America.” Yet the draft first sub- 
mitted was met by so many propositions for amendment, and 
it was found so hai'd to reconcile opmions, that the Conven- 
tion had no less than nine sessions and continued for more than 
two years before the discussion, amendment, and approval in de- 
tail by the town-meetmgs worked out a satisfactory document. 

Although in a few of the original States the first Constitution 
was framed by a legislative body not convened for the sole pur- 
pose of drafting such a document, that process has not survived 
either for framing Constitutions or a general revision. In only 
one instance since the eighteenth centiiiy has a Constitution been 
successfully drafted by a Legislature. That was in the case of the 
Territory of Nebraska in 1866. Even that instance was dubious, 
the courts holding the entire proceeding to be irregular, being 
cured, however, by the admi.ssion of the State into the Union.’- 
The thing was attempted in Connecticut in 1905, the Legislature 
submitting as an amendment a revnsed Constitution. The re- 
vision made no material modifications of any sort, merely incor- 
porating into the main body of the Constitution the amend- 
ments that liad been adopted since 1828, and inoreasing the 
salaries of the members of the Legislature. It was rejected.” 
The Indiana Legislature sought to proceed likewise in 1911, un- 
der the theory that the general powers of the lawmaking body 
would allow it to submit a Constitution to the voters on referen- 
dum. The Supreme Court did not accept that theory. Ex- 
haustive treatment of the question may be found in EUingham v. 
Dye, 178 Ind. 336 (1912), the majority and minority opinions 
covering more than a hundred pages. The majority held it was 
beyond legislative power to submit a Constitution that would be 
valid if adopted. 

Apart from the strictly legal phases of the question, it would 
on the whole be fortunate if the courts discouraged Legislatures 
from themselves preparing revisions of Constitutions. Many 
reasons conspire to unfit a Legislature for constitution-making. 
The people of Massachusetts were wise when in 1778 they re- 
jected a Constitution largely on the ground that it was prepared 
by a Legislature instead of by a body called together for the 
especial purpose. 

i Roger Sherman Hoar, Consiitulimdt Conveniwns, 80, citing Brittle v. People, 
2 Neb. 108, 216 (1873). 

J, Q. Deiiley, Qrawth of American Slate Constitutions, 102. 
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The greater part of the original States, and those first added 
to the Union, went on the theory that the Convention was the 
embodiment of the people and that its act needed no ratification. 
Not until well into the nineteenth centm-y did the opposite doc- 
trine become predominant and it is not yet universally accepted. 
Massachusetts came naturally by the idea that there should be 
a referendum. When the Eeverend John Cotton and the Rev- 
erend Nathaniel Ward had prepared separate drafts for the 
Body of Liberties, we read in John Winthrop’s Journal, Novem- 
ber 7, 1639, that “the two models were digested with divers al- 
terations and additions, and abbreviated and sent to every town, 
to be considered of first by the magistrates and elders, and then 
to be published by the constables to all the people, that if any 
man should think fit, that any thing therein ought to be altered, 
he might acquaint some of the deputies therewith against the 
next court.” 

It was Puritan theory that the people should be consulted. 
When John Lilburne’s work had produced the “Agreement of 
the People” at the time of the Puritan Revolution in England, it 
was asked that the document be submitted for approval, "to be 
subscribed by those that are willing, as petitions and other 
things of a voluntary nature are”; and that it should take efiect 
"if upon the account of Subscriptions, there appears a general or 
common reception of it amongst the people, or by the Well- 
aSected of them, and such as are not obnoxious for Delin- 
quency.” There was no formal referendrun, but the idea that the 
people should pass judgment on their basic law got into the pub- 
lic mind on this side of the water and in time its logic began to 
convince even those who were the opposite of Puritans. Eor ex- 
ample, when the Maryland Assembly had framed a Constitu- 
tion, it was submitted to the people for opinion and suggestion. 
At the next session the Assembly went over the draft again, con- 
sidering the criticisms, and after amendment enacted it into law. 

Possibly in Maryland and in other States where there was no 
final ratification at the polls, there was fear lest the Tory vote 
might make trouble. 

W. H. Armstrong told the Pennsylvania Convention of 1873 
that it was well known that the act authorising the Convention 
of 1790 had an express provision by which the work of that Con- 
vention was to be submitted to the people for their approval, and 
yet it was never submitted. The Convention adjourned from 
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Pebruary 26 to August 9, 1790, that the people might examine 
its work, and then formally proclaimed the new Constitution. 
The Supreme Court held it became the Constitution by the act 
of the Conyention alone, and without the ratification of the 
people. 

In recent years several States (Mississippi, South Carolina, 
Delaware, Louisiana, and Virginia) have put Constitutions in 
force without submitting them to the people. The exceptional 
problems of the South account in large measure for this. Vir- 
ginia, in 1902, was sharply criticized for doing it, when the act 
calling for the Convention distinctly provided for submission and 
the party platform on which most of the members were elected 
pledged its supporters to recognize the right of the people to a 
direct vote on their fundamental law.^ 

Nearly one thiid of the Slate Constitutions explicitly require 
a referendum, and most of the others would undoubtedly pro- 
vide for it by statute. 

The Federal Constitution was not submitted to the people, 
but some form of ratification was an evident necessity and so it 
was submitted to Conventions called for the purpose, from 
which we may infer it was not then universally believed that the 
legislative assemblies were the embodiment of popular sover- 
eignty. Few episodes in the history of government have been 
more portentous. Only by the narrowest of margins did the new 
Constitution win. The fate of a nation hung in the balance. The 
Union was achieved by stratagems. In some States the day was 
carried by threats and even by force. In New Hampshire a 
majority of the delegates were instructed or had made up their 
minds to vote against ratification. Timothy Walker gave some 
of them a dinner and then detained them while the Convention 
was voting. According to tradition. Judge Wallrer refused to ad- 
mit the messenger sent to summon the absent members, and 
when the me^nger persisted, threatened to set the dogs on him. 
In Pennsylvania the necessary quorum was secured with the 
help of a mob that dragged to the Convention two obstinate 
members and then kept them from leaving the room. In Con- 
necticut an anti-Federah'st delegate who tried to talk out the 
Convention was silenced by tar and feathers. In Massachusetts 
victory was secured by a sop to the vanity of John Hancock, 
who was thereby craftily induced to throw his influence in favor 
. 1 The Ouilooh, June li, 1902, 432. 
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of the Constitution. Hamilton coerced New York with the 
threat that Kings and Westchester would ratify as an inde- 
pendent State and leave the northern counties at the mercy of 
foreign enemies and without access to the sea, The charge was 
believed, if not proved, that the Federalists prevented the cir- 
culation of the opposition newspapers in the mails; and in Penn- 
sylvania and Maryland the reports of the debates in the State 
Conventions were suppressed by purchase and boycott.^ 

1 Roger Foster, Cmmenlanes m Ok Canstiiulion of ths U.S., i, 4. 



CHAPTER VII 

AMENDING THE ORGANIC LAW 

It has been the habit of men in all ages to think their institutions 
incapable of substantial betterment. Each generation believes 
it has reached the apex of development, that it has achieved the 
summum bonum. Of course the few have and always have had 
and always will have visions of better things, but the many stag- 
nate in self-satisfaction. The few know that change is the law of 
life, but the many resent the very idea of change. Authors of 
written forms of government appear to have been particularly 
confident that their work was the best possible achievement and 
certain to endure. It brings a smile to read in charter after char- 
ter granted to American colonies that the stipulations wore to be 
“perpetual.” William Penn seems to have been the first maker 
of laws for a colony who had any doubts on this score. In his 
Charter of Liberties of 1682 appears the first provision for a 
method of amendment. The form or effect of the Charter or any 
part thereof was not to be changed without the consent of the 
Governor, his heirs or assigns, and six parts of seven of the free- 
men in Provincial Council and General Assembly. 

It might have been expected that the Revolution would con- 
vince all Americans that forms of government do not persist, 
and indeed their Declaration of Independence and Bills of Rights 
asserted the right to alter or abohsh any form of government, 
but when it came to making Constitutions they were strangely 
unmindful of this. About half the original Constitutions of that 
time contained no provision for change. 

Pennsylvania evolved a new idea and Vermont copied. This 
was a Council of Censors. Two members were to bo elected 
from each county and city in Pennsylvam’a every seven years, 
with powers to continue for one year from the date of their elec- 
tion, One of their powers was that of calling, by a two-thirds 
vote, a Convention for amending the Constitution, and it was on 
this rock that from factional reasons they came to grief. The 
first Council mot in November, 1783, and adjourned in Septem- 
ber, 1784, accomplishing nothing save discussion of the need of 
amending the Constitution. Partly because they could not agree 
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upon the changes needed, the dispute ended with the decision 
that there was no absolute necessity for calling a Convention. 
They never sat again. In September, 1789, a Committee of the 
Whole of the General Assembly reported that the Council “was 
not only unequal and unnecessarily expensive, but too dilatory 
to produce the speedy and necessary alterations which the late 
change in the political union and the exigencies of the State 
required,” So a Convention was called, and that Convention 
abolished the Council. It had proved unwieldy and weak. 

In Vermont the Censors were elected from the State at large, 
and not by districts as in Pennsylvania. This made the Council 
a more homogeneous and responsible body, to which fact Pro- 
fessor Holcombe ascribes in part the better working of the sys- 
tem in Vemiont.‘ Furthermore, party lines wore less closely 
drawn there than in Pennsylvania. The Vermont Council pro- 
posed amendments every seven years from 1785 to 18G9 inclu- 
sive, with three exceptions, and Conventions were held. In 1786 
and 1793 revised Constitutions followed. No amendments were 
advised in 1799 or 1806. From 1813 to 1869 the Council made 
106 recommendations, 26 of which were adopted by the Con- 
ventions. The adoption in 1870 of the proposal of the Council 
for its own abolition, ended the system. 

It is not safe to assume that the omission of reference to Con- 
ventions by a dozen States has been due to accident or over- 
sight. Only one of them, Massachusetts, lives under a Constitu- 
tion framed before Conventions for revising Constitutions be- 
came familiar. There is ground for the belief that in some if not 
aO of them it was deliberately intended to leave open only the 
avenue for change by amendment begun in the Legislature. 
When in the Massachusetts Convention of 1820 the provision 
for a method of amendment was under consideration, Daniel 
Webster said “it occurred to the committee that with the ex- 
perience we had had of the Constitution, there was little 
probability that, after the amendments which should now be 
adopted, there would ever be any occasion for great changes. 
No revision of its general principles would be necessary, and the 
alterations which would be called for by a change of circum- 
stances, would be limited and specific. It was therefore the 
opinion of the committee that no provision for a revision of the 
whole Constitution was expedient." 

' A. N. Holcombe, Slate Oovernmeni in the U.S., 77. 
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This is the more signifioant by reason of the fact that this 
very Convention sat without constitutional warrant. The Legis- 
lature had on its own responsibility submitted to the voters this 
question: “Is it expedient that Delegates should be chosen, to 
meet in Convention, for the purpose of revising, or altering the 
Constitution of Government of this Commonwealth? ” The vote 
having been in the affirmative, the Convention was gathered. 
One of the amendments submitted by it to the people and 
adopted, was the Ninth, providing the method of specific amend- 
ment now familiar — by action of the Legislature in two suc- 
cessive years and ratification by the voters. This developed the 
question whether, one method of amendment having been pro- 
vided, any other was precluded. It was formally asked by the 
Legislature of the Justices in 1833. Their Opinion (6 Cushing 
573) was to the effect that no specific amendment could be made 
in other than the method proscribed; and that if a Convention 
were held, it would be limited by the terms of the vote calling it. 
The Justices did not understand, however, that it was the in- 
tention "to request their opinion upon the natural right of the 
people in oases of great emergency, or upon the obvious failure of 
their existing Constitution to accomplish the objects for which 
it was designed, to provide for the amendment or alteration of 
their fundamental laws.” The Opinion, therefore, was not al- 
lowed to stand in the way of the Act of 1852, which put the 
question before the voters in precisely the language used in 
1820. 

The matter came up again in 1916. A similar act (chap. 98) 
then changed the question somewhat, making it: "Shall there be 
a convention to revise, alter or amend the Constitution of the 
Commonwealth?” It will be observed that by introducing the 
word "amend” the Opinion of 1833 was even more squarely 
flouted than it had been m 1852. Possibly the intention was 
to get a definite declaration of the electorate on that particular 
point, rather than rely on the legislative authority given to the 
Convention in another section of the Act, as it had been in 1852 
and previously in 1820, empowering tbe Convention to take into 
consideration the propriety and expediency of revising or mak- 
ing " alterations or amendments.” After the electorate, voting at 
an election duly authorized by a Legislature, has made orderly 
provision for a Convention and has specifically authorized it to 
revise, alter, or amend a Constitution, it is inconceivable that 
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any court would combat proceedings in comformity with such 
authority. 

In the very first paragraph of the Constitution of Massachu- 
setts, it is declared that "the people have a right to alter the gov- 
ernment.” Should it be held that once they have prescribed a 
method of exercising that right, no other is “constitutional,” 
well and good. The fact is not changed by the adjective. Gall it 
“revolutionary” if you prefer, However you characterize it, the 
result will be the same as long as may endure the republican in- 
stitutions founded on the principles set forth in the Declaration 
of Independence. 

The Rhode Island Senate in 1883 asked the question of the 
Supreme Court, which answered without reservation (14 R.I. 
649) that one method of amendment having been provided, no 
other was constitutional. It further held that any change must 
be deemed amendment, the reasoning being that the Constitu- 
tion of the United States confined each of the States to a repub- 
lican form of government, that Rhode Island had such a form, 
and that it was impossible “to imagine any alteration consistent 
with a republican form of government, which cannot be effected 
by specific amendment as provided in the Constitution.” 

On the other hand, the Pennsylvania Court said in Wood’s 
Appeal, 75 Penn. St. Rep. 65, 72: “The calling of a Convention, 
and regulating its action by law, is not forbidden in the Consti- 
tution. It is a conceded manner, through which the people may 
exercise the right reserved in the Bill of Rights.” 

Remember that in the case of both Massachusetts and Rhode 
Island, the views of the court were given to the Legislature, in 
“Opinions” which are recognized not to have the weight of 
opinions accompanying decisions, for the former are necessarily 
framed hastily, and usually without the help of either oral argu- 
ment or briefs. Over against them is to he set the fact that the 
dozen States eontaimng no provision for Conventions in their 
Constitutions, have since the adoption of their fimt Constitution 
held at least twenty-three Conventions, of each of which it might 
be said that they were held without constitutional warrant. 
Some computations make the number nearer thirty. In nearly 
all these instances, there were provisions for a method of amend- 
ment, so that if the maxim, erpresm unius, exclusio allerius, 
were to apply, it is singular that no opinions accompanying 
Supreme Court “decisions” have questioned the results. 
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No matter where casuistical discussion might lead us, the pal- 
pable fact is that the Convention is the established practice for 
the general revision of Constitutions. The fine-spun arguments 
of theorists have so far been wholly void of result unless it be 
that they have kept Rhode Island from holding a Constitutional 
Convention. Let it not be forgotten that the Convention idea 
was at the very root of our State institutions. It was the method 
of organization urged by John Adams on his reluctant associates 
in Congress in 1775. It was recognized in the first Constitutions 
of Pennsylvania, Vermont, and Georgia. The first draft of a 
Constitution for Massachusetts was rejected largely because it 
had not been framed by a Convention called for that particular 
purpose. 

Georgia in 1777 took the Peimsylvania idea of revision by a 
Convention, but, in place of initiative by a Council of Censors, 
substituted the initiative of the people, providing that a Con- 
vention should he held on petitions from a majority of the coun- 
ties, each petition to be signed by a majority of the voters of the 
county. In the Constitution of 1789 definite provision was made 
for the election in 1794 of delegates to another Convention, and 
that one in turn provided for another in 1798, which substituted 
the method of change by amendment. 

Massachusetts in 1780 followed Georgia in recognizing that 
in time another Convention might be desirable. William Gordon, 
in an Address to the Freemen of Massachusetts, printed in the 
“Independent Chronicle,” May 4, 1780, said: "I have heard 
that the Hon. John Adams, Esquire, delivered an excellent 
speech, soon after the meeting of the Convention, the purport of 
which was to show, that it was impossible for human wisdom to 
form a plan of government that should suit all future emergen- 
cies, and that, therefore, periodical revisions were requisite.” 
Nevertheless, the draft of the Constitution that Adams prepared 
contained no provision whatever for either revision or amend- 
ment. The want was partly met by the Convention, which in- 
serted an article providing that in 1795 the people should vote 
“on the necessity or expediency of revising the Constitution, in 
order to amendments," and that if two thirds favored, a Con- 
vention should be held. Little can be learned of what then took 
place. We know, however, by the “Columbian Centinel” of 
May 9, 1795, that in Boston “the question was amply discussed 
at Faneuil Hall; and all parties at first seemed agreed, that such 
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was the perfection of the system, and such the happiness en- 
joyed under it, that a revision was not necessary: — But as the 
Constitution pointed out only one period (the present) for the 
discussion of its revisions, fears were apprehended of the con- 
sequences which would arise were it left without a period to 
which the people could look forward, as a time when then right 
to discuss the question, though always inherent, would he called 
into active operation.” The vote was 78 for to 49 against. “It 
should be remarked here, as it frequently was in the Hall, that 
the thinness of the meeting was a strong argument, that our 
fellow-citizens did not wish the alteration of the Constitution.” 

It is not easy to find out what was tlie vote of the State. The 
Journals of Senate and House do not give the figures, nor have 
they been found in any contemporary Boston newspaper. The 
legislative files disclose a report by which it appears that accord- 
ing to the votes “returned,” 7999 were for and 8325 against. 
The report goes on to say that from towns which “made no re- 
turn of the precepts,” 3387 were for and 2542 against. Whether 
the latter figures were included in the former, is the uncertainty. 
If not, and if they are to be added together, the totals are 11,386 
for and 10,867 against. The “ Centincl” of June 20, said by the 
report of the joint committee “it appeared that there was a ma- 
jority of votes against a revision.” But as a two-thirds vote was 
required, the word “majority” may have been used to indicate 
its lack. 

It is more edifying than instructive to read in the Inaugural 
Address of Governor Samuel Adams, June 3 ; “The citizens of the 
Commonwealth have lately had before them a question of the 
expediency of revising, at this period, the form of our present 
Constitution. The conduct of the citizens on this occasion has 
given full proof, that an enlightened, free, and virtuous people, 
can as a body, be the keepers of their own Liberties, and the 
guardians of their own rights.” 

The enlightened, free, and virtuous people, however, were not 
all satisfied that their rights had been guarded, for a committee 
of the Legislature (according to the “Gentinel” of Juno 20) pro- 
ceeded to report a series of resolutions for calling on the people 
again to express their minds on the expediency of calling a Con- 
vention to add a clause to the Constitution, establishing a mode 
for periodically revising the same, if two thirds of the people 
should at any of the periods, be in favor of such a measure. 




160 


LEGISLATIVE PRINCIPLES 


“This report,” the account says, “was largely discussed — and 
so far as we can judge from the observations of the members 
who spoke, the House were generally in favor of the principle of 
the resolutions, but differed as to the propriety of restricting the 
people to the appointment of a Convention for a single purpose.” 
The House passed the resolutions, but the Senate non-concurred 
and a committee of conference could not agree. 

Meanwhile New Hampshire in 1784, South Carolina in 1790, 
Delaware and Kentuclcy in 1792 had recognized the Convention 
as a method of revising Constitutions. New Hampshire di- 
rected a vote by the people every seven years on the expediency 
of holdmg a Convention, two thirds to prevail. South Carolina 
by indirection put it in the control of the Legislature, saying, 
"No Convention of the people shall be called, unless by the con- 
currence of two thirds of both branches of the whole representa- 
tion." Delaware said, “No Convention shall be called but by the 
authority of the people,” and went on to prescribe that in case 
of a popular vote, a majority of all the citizens in the State hav- 
ing the right to vote for Representatives should be required. 
Kentucky directed the people to vote for or against a Conven- 
tion in 1797. They voted for it, and on its advice the Constitu- 
tion of 1799 was accepted, with a provision for future Conven- 
tions on the initiative of a majority of the members elected to 
the Legislature, ratified by a majority of all the people of the 
State entitled to vote for Representatives. Other States fol- 
lowed these examples until now three quarters have provision 
for Constitutional Conventions. 

For the most part it has been presumed or provided that the 
Legislature shall take the first step toward a Convention. Two 
States, indeed, make that the only .step. Georgia, after incident- 
ally recognizing in 1868 that a Legislature might call a conven- 
tion without a vote of the people, in 1877 made it clear by a re- 
quirement for a two-thirds vote of the two Houses. Maine in 
1876 also put it within reach of their two-thirds vote, On the 
other hand, lest the Legislature might not be willing to give the 
people a chance to determine the matter for themselves, several 
States have followed the example of New Hampshire by direct- 
ing that in any case the question shall be submitted at certain 
intervals. Indiana (1816) directed a poll every twelve years, but 
dropped the direction in 1851. New York in 1846 provided for a 
poU at twenty-year intervals; Michigan in 1850 made it sixteen 
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years; Ohio in 1851 preferred twenty years. The revision of the 
Massachusetts Constitution rejected by the voters in 1853 
would have secured submission of the question every twenty 
years. Maryland in 1864 chose twenty-year periods. In 1870 
Virginia directed a vote in 1888 and every twenty years there- 
after, but the provision was dropped when the Constitution of 
1902 was framed. Oklahoma in 1907 also specified the twenty- 
year period. In several cases there have been failures to live up 
to the schedule. This with the fact that only a fifth of the States 
have ever looked mth favor on the procedure and the further 
fact that two of those States trying it have abandoned it, indicates 
that it does not well meet the need. By the way, it is interesting 
to note that one of the States applying it late and speedily aban- 
doning it was Virginia, whose favorite statesman, Thomas Jeffer- 
son, was of the strong conviction that society renews itself every 
eighteen or nineteen years and ought at such intervals to have 
the chance to reshape its institutions. 

Powers of Conventions 

The problem of political science that has most agitated Con- 
stitutional Conventions relates to their powers. Are Conventions 
supreme? Are they subordinate to Legislatures? Or are they 
coordinate with Legislatures? 

It was more common in the earlier Conventions than it is now 
for delegates to maintain that the Convention is the embodi- 
ment of the sovereignty of the people. For instance, Livingston 
declared in the New York Convention of 1821; “The people arc 
here themselves; they are present in their delegates." Peters in 
the Illinois Convention of 1847 averred: “We are the sovereignty 
of the State. We ai'e what the people of the State would do if 
they were congregated here in mass-meeting. We are wliat 
Louis XIV said he w'as, ‘We are the State.’” 

The issue usually becomes of practical importance through 
attempts of Legislatures to restrict Conventions in their action. 
Can the Legislature tie the hands of the Convention? Can the 
people themselves tie the hands of the Convention? 

Hours on hours have been given to the issue in various State 
Conventions. Not the least interesting of the discussions it has 
produced took place in Massachusetts, in the Convention of 
1853. Henry Wilson, elected a delegate by each of two towns, re- 
signed his seat from one of them, Berlin. The Convention Act 
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provided for the election of delegates by secret ballot. After its 
adoption by the people, the Legislature changed the ballot law so 
that a voter might enclose his ballot in an envelope, or not, as he 
pleased. Had the Convention power to fill vacancies? Could it 
legislate by dheoting how the vote of Berlin should be taken? 
Did the old or new election law apply? Could an act of the Legis- 
lature subsequent to the embodiment of the sovereign power of 
the people in a Convention, control that power? 

The ablest lawyers in the Convention — and they were some 
of the ablest in the land — took part in the long debate that 
followed. 

Marcus Morton, who had been Congressman, Governor, and 
a Judge of the Supreme Court, held the Convention had only 
the power expressly delegated to it, with by implication, how- 
ever, a grant of everything necessary to carry that power into 
effect; but that this grant did not extend to the filling of vacan- 
cies. In fact at the outset none of the speakers intimated a be- 
lief that the Convention had more than the power expressly 
delegated, and the debate at first centered upon whether a power 
to fill vacancies was incidental thereto. 

Benjamin F. Butler, afterward General, Congressman, and 
Governor, took the ground that the Legislature could not modify 
the act adopted by the people. "While maintaining “We are the 
delegates of the people, chosen to act in their stead,” yet he 
said, “we have the same power and the same right, within the 
scope of the business assigned to us, that they would have were 
they all convened in this Hall.” Two days later he verged on 
the more vital issue when he asked, “Are gentlemen willing to ad- 
mit that our charter is from the Legislature, or will they assert 
that we are here by the will of the people and that alone?” 

Rufus Choate also asked questions: “Do you say that this 
Convention, by virtue of some transcendent power, and so far as 
its own action is concerned, may annul the law? I deny that you 
have a grant of power so transcendent from anybody. If you 
have it, will you permit it to be inspected? I crave oyer of the 
deed, Mr. President, and ask that it may be read to me!” 

William B. Greene met the craving for Oyer with the para- 
graph of the Bill of Rights giving the people incontestible, un- 
alienable, and indefeasible right to institute and to change their 
government; after which he denounced the Legislature for 
changing the election law subsequent to the adoption of the 
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Convention Act, declaring their doctrine to be that against 
which Martin Luther organized the insurrection of human 
thought and the cannon of Oliver Cromwell thundered, the doc- 
trine of the Czar of Russia and the boy Nero of Austria; and he 
affirmed that the Legislature had been guilty of treason agamst 
the people of the Commonwealth. This appears to have annoyed 
sundry members of the Legislature who were also delegates to 
the Convention. Doubtless their disapprobation was not les- 
sened when Benjamin F. Hallett, in language somewhat le^ 
trenchant, yet plain enough, said the Legislature had gone out of 
its jurisdiction. He proceeded to read and endorse the opinion 
of the New York Judges. 

It seems that the New York Assembly had asked the Supreme 
Court to construe the Convention Act of 1845 in a matter of 
apportionment of delegates. The Court gave an opinion in the 
course of which it said: “The Legislature is not supreme. It is 
only one of the instruments of that absolute sovereignty which 
resides in the whole body of the people. Like other departments 
of the government, it acts under a delegation of powers, and 
cannot rightly go beyond the limits which have been assigned to 
it. This delegation of powers has been made by a fundamental 
law which no one department of the government nor aU the de- 
partments united have authority to change. That can only be 
done by the people themselves.’' 

The Court went on to hold that no power had been delegated 
to the Legislature to call a Convention to revise the Constitu- 
tion; that its Convention Act could operate only by way of ad- 
vice or recommendation, and not as a law; that its adoption by 
the people gave it the force of law — “a law made by the people 
themselves”; with the conclusion “obvious that the Legislature 
cannot annul it nor make any substantial change in its pro- 
visions,” 

The New York Judges expressed their regret that they had 
but a few hours to confer and to reduce their opinions to writing, 
and explained that they had previously given the matter no 
thought. This and the extra-judicial nature of the opinion may 
have seemed to the Assembly reason enough for disregarding it. 
At any rate, such was the outcome, and the people in turn disre- 
garded it by electing delegates under the new apportionment, 

Mr, Hallett’s presentation of the view of the New York Judges 
did not by any means end the debate in the Massachusetts Con- 
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verttion. Along came Judge Joel Paa-ker, Professor of the ITar- 
wd Law School, with a lengthy and learned speech the other 
way. He held the Convention Act was a law lilce any other, and 
not a charter, something beyond the reach of a subsequent Legis- 
lature. Indeed he went so far as to say that a subsequent Legis- 
lature could repeal the Act and so abolish the Convention even 
while it was sitting. 

Heniy Wilson, afterward Vice-President, declared Judge 
Parker’s notion of the power of the Legislature over the Con- 
vention to be extraordmaiy doctrine to be held at that day in 
America — a practical denial of the sovereignty of the people, 
contrary to the opinions of every American statesman, and to 
the decisions of every judicial tribunal, from the foundation of 
the government to that moment. He, too, maintained that the 
Legislature had no right to amend the Convention Act; because, 
in so doing, it changed the conditions upon which the people 
gave their assent. The Convention agreed with him, with Butler, 
Hallett, and the other champions of popular sovereignty, by a 
vote of 220 to 118, on the motion for reconsideration. 

It is true that this debate did not bring up squarely the ques- 
tion of whether the action of the people m their sovereign capac- 
ity is final, under aU oii'oumstances, but it did record that par- 
ticular Convention as believing that after the people had acted 
in deciding upon a Convention, its Legislature could not modify 
the conditions. 

Still farther was it from deciding w'hether the people them- 
selves bind their Convention by the Act creating it. H a Con- 
vention is the embodied sovereignty of the people, is it for the 
time being the community itself? Is it to be bound by an 3 d;hing 
that has gone before? Must the result of its action be dependent 
on anything to follow? In the early years of our national history, 
many Constitutions went into effect without subsequent rati- 
fication by the people, on the ground that the people had acted 
in the Convention. It was a conunon view. 

In all this the theorists have found an attractive bone of con- 
tention. Judge Jameson, who wrote what was long the authorita- 
tive book on Constitutional Conventions, reached the conclusion 
that the New York Justices and the Massachusetts Convention 
of 1853 were wrong, and that the Massachusetts judges and 
lawyers who presented the opposing view in the Convention, 
were right. Some of his critics aver that he shaped his facts to 
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justify his conclusions, but that may be uncharitable. One epi- 
sode which he recalled illustrates the difficulties of tracking 
sovereignty. In 1857 the two political parties in the Convention 
of Minnesota, Republicans and Democrats, disagreeing as to the 
organization of the body, formed separate Conventions, which 
ran parallel courses, each claiming to be the only legitimate 
Convention. Two Constitutions were reported, and it seemed 
that the people were to be embarrassed by the necessity of choos- 
ing between them, when, toward the close of their respective 
sessions, a conference was held between the two bodies, and a 
single Constitution was reported to and adopted by them both.' 

If each had persisted, what would have happened to sover- 
eignty? 

Borgeaud, another authority, holds that the Legislature is the 
permanent representative of the people, that the Convention is 
a special committee of delegates, and that if they have been en- 
trusted with the special task of revising only certain parts of the 
Constitution, they are bound absolutely by the act of the Legis- 
lature. It follows, of course, that they would be still more firmly 
bound by an act of the people, by referendum assigning to them 
definite tasks. ^ 

Von Holst also found limits to the powers of Conventions. “ It 
has repeatedly become of the greatest political significance,” he 
said, “that Conventions — partly by appealing to precedents in 
the struggle of the colonies with the mother country, and partly 
in imitation of the Convention of the first French Revolution — 
have claimed to be the bearers of the people’s sovereignty — a 
claim that in its final logical results tends to a complete over- 
turning of the fundamental principle of American popular gov- 
ernment, that is, transforms popular sovereignty into its very 
opposite. This doctrine, which rests on the logical absurdity of a 
transfer of sovereignty, which is identical with its entire aliena- 
tion, is constantly losing ground, especially as far as the drafting 
of an entire Constitution is concerned.” ® 

In the case of Wood’s Appeal that followed the Pennsylvania 
Convention of 1873, the Supreme Court held (75 Penn. St. Rep., 
65, 72) that the people acting through the Legislature, could 
regulate the Convention; that the Convention had no inher- 

1 The Consiitulwnal Connniion, 203. 

’ Adofition and Amendment of Constilnliona, 184. 

• CcmslUniioml Law of the U.S., 263 et sej. 
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ent rights; that it had powers only, which the people might 
limit. 

Recent thought in the matter tends to take the middle ground, 
that the Legislature and the Convention is each supreme in its 
own sphere. For instance, C. Z. Lincoln, whose thorough “Con- 
stitutional History of New York” gives proof of long familiarity 
with the subject and of sage reflection, thinlcs it is very clear 
that the Legislature has no power to limit the dehberations of a 
Constitutional Convention; such a Convention may make or un- 
make the Legislature itsefl. While the Legislature represents 
the people, it represents them for the purpose of exercising the 
lawmaking power, and not the power to make a Constitution, 
nor to direct or control the action of other representatives of the 
people chosen for the express purpose of revising the Constitu- 
tion. The power to make a Constitution is one thing, the legis- 
lative power is quite another.' 

W. F. Dodd, in hia exhaustive work, “Revision of State Con- 
stitutions,” takes much the same position. The better view, he 
says (page 80), would seem to be that the Convention is a regu- 
lar organ of the State (although as a rule called only at long in- 
tervals) — neither sovereign nor subordinate to the Legislature, 
but independent within its proper sphere. Under this view 
the Legislature cannot bind the Convention as to what shall be 
placed in the Constitution, or as to the exercise of its proper 
duties. If then we say that the Convention is independent of the 
regular Legislature in the exercise of its proper duties, it will be 
necessary to discuss for a moment what are its proper functions. 
These are simply to propose a new Constitution or to propose 
constitutional amendments to the people for approval; or, in 
States where the submission of Constitutions is not required, to 
frame and adopt a Constitution if they think proper. In this 
sphere, and in the exercise of powers incidental to its proper 
functions it would seem that Constitutional Conventions should 
not be subject to control by legislative acts. 

Of course a Legislature may forbid this or that thing to the 
Convention it shares in creating. The people may forbid by 
adopting the act of the Legislature. But it is one thing to forbid 
and another to prevent, Of what use would be>the prohibition if 
the Convention saw fit to submit to the people for ratification 
something the Legislature or the people had forbidden, and if the 

' Conatitutimal History of Nm Yorh, ir, 414, 
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peopb then approved? To be sure, the Legislature or the Courts 
might seek to prevent the use of the election machinery for the 
ratification of a thing forbidden, but that is altogether improb- 
able. They would resort to almost any expedient for avoiding 
such an invitation to conflict. They would recognize that the 
will of the majority of the people in any American State is not 
lilcely to be permanently thwarted, and that it would be worse 
than useless to interpose technical obstacles. 

Eevision by Commission 

An elected Convention may not always be the best body to re- 
vise a Constitution. Seeking a better method, some of the Stetes 
have experhnented with Commissions. New Jersey appears to 
have been the first to call in advice after this fashion, and it has 
followed the plan four times since then, though not with con- 
spicuous success. In 1873, by direction of the Legislature, the 
Governor appointed a bi-partisan Commission of fourteen, two 
from each Congressional district. Part of its recommendations 
were adopted, part rejected. In 1881 another Commission was 
created, three of its members being named by the Governor, two 
by the Senate, and two by the House. None of its recommenda- 
tions were adopted. In 1894 still another was named, consisting 
of four members at large and two from each of the eight Con- 
gressional districts, this time aU appointed by the Governor and 
confirmed by the Senate, None of its recommendations were 
adopted. 

Governor Hoffman of New^ork in his annual message of 
1872, after referring to a recent Convention and the failure of 
the people to approve its work, recommended that a non-parti- 
san committee of thirty-two eminent citizens, to be selected 
equally from the two great political parties, should be appointed 
to propose amendments for ratification by the Legislature and 
the people. The suggestion won favor and an act was passed 
authorizing the Governor to appoint such a committee, with 
four members from each judicial district. The act gave it a free 
hand, provided no amendments be proposed to the sbeth article, 
that relating to the courts. It sat three months and a hah, re- 
wrote or changed many sections, added some and dropped others 
— in short, made a thorough revision. The Legislature of 1873 
embodied in eleven concurrent resolutions such of the changes 
as it approved, and they were submitted to the people, with the 
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result that all were adopted. In a more limited way the same de- 
vice was tried a few years later in the matter of municipal re- 
form. On the recommendation of Governor Tilden, May 22, 
1875, he received authority to appoint a Commission of not more 
than twelve citizens to study the subject and report. The amend- 
ments it advised were approved by the Legislature of 1877, but 
failed to secure the endorsement of a second Legislature that was 
necessary. 

Also in 1875 Maine pursued this method, a Commission of ten 
members being appointed by the Governor at the direction of the 
Legislature. As a result ten amendments were approved by the 
people. One of them deserves particular notice, for it directed 
that after the vote, the Chief Justice of the Supreme Judicial 
Court should rearrange the Constitution, embodying all amend- 
ments then or previously made, and that this rearrangement 
should stand as the Constitution of the State if approved by the 
Legislature. As a reasonable, safe, and wise method of getting a 
systematic presentation of the fundamental law, to be quickly 
consulted and easily understood, this plan deserves all praise. It 
was copied in Vermont when in 1908 by joint resolution a Com- 
mission of five was appointed to propose amendments. In Jan- 
uary of 1910 this Commission made a careful report with eight 
proposals, and submitted a copy of the Constitution so arranged 
as to include in the main body all former amendments. Five of 
the proposals were accepted in substance. The Justices of the 
Supreme Court were directed to rearrange the Constitution and 
their revision took the place of the old document. Revision by 
Commission seems to have been thought useful, for a decade 
later j;here was resort to it again. Tiiis time there was a Com- 
mission of seven. They were appointed by the Governor and 
five of them were lawyers. The Legislature of 1921 considered 
nine proposals they submitted, also minority proposals, and 
others begun in the Senate — to a total of twenty-two. Only 
four went to the Legislature of 1923, and but three of these came 
from the Commission. 

Constitutional Commissions have been less successful In 
Michigan and Rhode Island. The Michigan Commission of 1873 
prepared a new Constitution which the people rejected. The 
same fate met the work of the Rhode Island Commission of 1897. 
The people rejected it in 1898, and when a f5Vit,v.prbal changes 
had been made, rejected it again in 1899, by a Srger vote. In 
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1912 another Commission was appointed, to report in 1915, but 
as yet no constitutional changes have resulted. Judge Jameson 
has questioned the constitutionality of amendments originating 
through the advice of a Commission, but opposition on this 
score is likely to seem finical to most men. There is nothing in 
the constitutional history of any State, so far as I have been able 
to observe, which casts any doubt on the propriety of letting a 
Legislature ask and take suggestion or advice from whom it will. 
For it to proceed thus in matters of ordinary lawmaking, has be- 
come too common a practice to be questioned. No valid reason 
suggests itself why it should not pursue the same practice in the 
matter of fundamental law. 

An advisory Commission would be particularly useful for im- 
proving the Constitution of the United States. Wonderful 
though that instrument was, nearing perfection as close as the 
human mind coidd get, nevertheless there were omissions in 
some important matters of detail, and in other respects change 
of conditions has made modification desirable. Of the hundreds 
of proposals for amendment that have been submitted to Con- 
gress, many have been clearly unwise, some have had sound 
basis, almost none concerned with machinery have been adopted. 
Changes of this sort never seem pressing and so by reason of 
what is thought more urgent business they are postponed from 
session to session, with now no prospect whatever that they will 
got Congressional attention in our day. Yet changes ought to be 
made. No Convention is likely to be called for the purpose. The 
conservative forces of the country too much fear that once a 
Convention were assembled, it would try to alter substantially 
the frame of government, would propose radical changes in what 
may be called mattera of principle, would seek to subvert the es- 
tablished economic and social order. Whether or not such fear 
is well grounded, it is dominant and bids fair to continue such 
well beyond our time. 

A way out of the dilemma would be to authorize the President 
to appoint a fairly sizable Commission, directed to consider and 
propose only technical changes. It should comprise for the most 
part meu who are having or have recently had familiarity with 
the actual working of the machinery of government, foremost re- 
presentatives of the legislative, executive, and judicial branches. 
Together with them might well be a few citizens of such eminent 
standing that they would be looked on by the people at large as 
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sure to protest their interests and rights. If leading members of 
Congress, of both branches and both parties, were members, it 
might be hoped that the resulting recommendations would com- 
mand Congressional attention and get action, with approval by 
the State Legislatures surely following. 

Other Methods and Details 

Two of the original States, Delaware and Maryland, each 
acting in 1776, preferred the mode of changing the Constitution 
by separate amendment, and made no provision for Conventions. 
Delaware required for an amendment the consent of five parts in 
seven of the Assembly, and seven members of the Legislative 
Council. Maryland required a majority vote of two successive 
Legislatures, with the peculiar addition — "provided that no- 
thing in this form of government, which relates to the eastern 
shore particularly, shall at any tune hereafter be altered, unless 
for the alteration and confirmation thereof at least two thirds of 
all the members of each branch of the General Assembly shall 
concur.” Maryland made the first constitutional amendment by 
providing in 1792 that membera of Congress should be excluded 
from State offices. 

South Carolina in 1790 modified the Maryland plan some- 
what, requiring a two-thirds vote in the first session, but with no 
specific mention of a vote at the second session, although re- 
quiring that the amendment should then be read three times or 
on three several days, from which the need of only a majority 
vote might be inferred. Georgia in 1798 followed South Carolina 
in requiring a two-thirds vote, and made it clear that in the sec- 
ond session also the vote should be two thirds. Connecticut in 
1818 required a two-tliu'ds vote of each House in successive 
sessions, and added a new requirement, that the amendment 
should then be ratified by the people. Alabama copied this the 
next year, but made it more stringent by requiring a majority of 
aU the citizens voting for Hepresentatives. Maine, also acting in 
1819, showed less caution, permittingpassagebyatwo-thh'ds vote 
at one session only, and then ratification by a majority of the 
voters voting. Missouri in 1820 provided for a vote by two 
thirds of each House at two successive sessions, without sub- 
mission to the people. The Massachusetts Convention of that 
year found a further variation in requiring approval by a ma- 
jority of the Senate and two thirds of the House at two succcs- 
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sive sessions, with subsequent submission to the people. The 
change was adopted in 1821, and in that year New York still 
further modified the idea by requiring a majority of each House 
at the first session, two thirds at the next, and then submission to 
the people. 

Tennessee, which in 1796 had preferred the convention 
method, in 1834 changed to the separate-amendment method, 
with a two-thirds vote by successive Legislatures and then rati- 
fication at the polls by a majority of all the citizens voting for 
Representatives. Michigan in 1835 copied the New York pro- 
vision of 1821 word for word. Arkansas, in 1836, and Florida, in 
1838, contented themselves with the Georgia plan of a two- 
thirds vote in successive Legislatures without ratification at the 
polls. Pennsylvania in 1838 showed an advancing liberality by 
requiring in each of two sessions only a majority of the mem- 
bers elected, and then ratification at the polls by a majority of 
the voters voting. Rhode Island, in 1842, was not quite so gen- 
erous, for it modified the Pennsylvania program by requiring a 
three-fifths vote at the polls. New Jersey in 1844 copied the 
Pennsylvania provision with but verbal changes. Louisiana in 
1846 called for a three-fifths vote of all members at the first 
session, a majority at the second, and ratification by a majority 
of all the qualified electors. 

It is needless to particularize further. Suffice it to say that 
this general method is now to be found in all the State Constitu- 
tions save those of New Hampshire and Delaware, Fifteen 
States require aifirraative action by successive Legislatures; 
thirty-two by one Legislature only. A two-tbirds vote of each 
House is required by eighteen States; three-fifths by seven; a 
majority suffices in seventeen; and in five there are varying com- 
binations of vote requirements. New Hampshire still rehes en- 
tirely on Conventions. 

All the States except Delaware now require what are com- 
monly treated as amendments to be ratified at the polls. About 
one ffith of them require approval by a majority of the voters 
voting at the election; in other words, blanks are counted as 
“No” votes. The vote on amendments usually being small, in 
effect this proves a serious obstacle. New Hampshire calls for 
approval by a two-thirds vote, Rhode Island by three fifths. 
New Mexico calls for three fourths of the electors voting in the 
State, two thirds of those voting in each county, for changing 
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cerlain provisions meant to protect citizens of Spanish descent; 
and on all other amendments an affirmative vote equal to at 
least forty per cent of aU votes cast in the State and half the 
counties. 

After the voters of South Carolina have ratified an amend- 
ment, the next Legislature may reject it. In Mississippi, after 
ratification of an amendment by the voters “it shall be inserted" 
in the Constitution by the next Legislature. Perhaps this gives 
opportunity to reject. 

Vermont restricts proposal of amend/nents to once in ten 
years. The Commission of 1908 recommended eliminating this 
“time-lock” clause, as it is called, but the Legislature did not 
submit the recommendation to the people. Like proposal was 
defeated in 1920, and when coming to the Legislature of 1921 
from a Commission of that period, was again rejected, only four 
Senate votes being recorded in its favor. 

Tennessee does not permit proposals of amendment oftener 
than once in six years; New Jersey, Penns)dvania, and Kentucky 
oftener than once in five years. Arkansas, Kansas, Montana, 
and New Mexico say only three amendments shall be submitted 
at an election; Kentucky, two. Colorado, which up to 1900, per- 
mitted but one, now allows six. In Illinois restriction to one was 
found the most serious obstacle to change of the Constitution. 
In 1892 the people refused at the polls to make it two. In 1896 a 
change to three was rejected, for although the “Yes" exceeded 
the “No” vote by almost a hundred thousand, the total "Yes” 
vote was not a majority of those voting at the election. In 1924 
change to two at last prevailed. While awaiting final action on 
one amendment, Indiana permits the submission of no other. 

The same amendment may not be submitted to the people 
oftener than once in six years in Tennessee; five years, New 
Jersey, Pennsylvania, and Kentucky. The Pennsylvania courts 
have held ^ that the provision precludes submitting a rejected 
amendment again within that time. Colorado in 1914 refused 
by 55,667 to 112,537 to allow resubmission of an initiated amend- 
ment or measure within six years of its rejection. Ohio in 1915 
by 417,384 to 482,275 declined to say that no amendment con- 
taining all or any part of a proposal defeated after September 4, 
1912, should be submitted witMn six years of rejection. 

Some of the newer Constitutions authorize Legislatures under 

' Armationg v King, 201 Penn, Stale, 207 (1924). 
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certain conditions to deviate from or alter tho stipulations. For 
example, Oklahoma after prescribing the duties of the Commis- 
sioner of Charities and Corrections, allows the Legislature to 
“alter, amend, or add to” them. Vii-ginia gives the General As- 
sembly a free hand in sundry particulars after specified dates. 
This is in line with the views of her great statesman, Thomas 
Jefferson. Although finding fault because the State Constitution 
w'as not framed by a body chosen for that definite purpose, he 
argued in his “Notes on Virginia” (page 131) that inasmuch as 
it was framed by an ordinary Legislature, it could be changed by 
an ordinary Legislature. He held that the Latin words consliiutio, 
constitutum, statutum, and Ux were convertible terms; that “con- 
stitution” means a statute, law, or ordinance; and that a Con- 
stitution is not above the usual legislative powers. Presumably 
ho did not mean this would be so in the face of constitutional 
provision to .the contrary. Such provision is now infeiTed 
wherever specific modes of amendment are set forth. The ques- 
tion became in effect academic with general recom’se to Con- 
stitutional Conventions, but has reappeared in a new form as a 
result of the Initiative and Referendum. Where a Constitution 
may be amended in either of two ways, may one be used to undo 
the work of the other? In States without provision regarding 
this, it may some day perplex the courts. 

Of late it has been urged that if Constitutions are to go into 
matters of statutory detail, some way ought to be provided for 
changing them without going through the cumbrous procedure 
of a popular vote. Doctor Whitten in the “New York State 
Library Review of Legislation” for 1901 suggested amendment 
by a two-thii’ds vote of one Legislature or of two successive 
Legislatures. Professor Dodd, while approving the idea, thinks 
some popular control should be maintained over even minor 
alterations. “What may well be done,” he says, “is to provide 
that unimportant constitutional changes may be made by a two- 
thirds vote of the Legislature, but to permit a popular referen- 
dum upon such legislative action if a petition is presented signed 
by a sufficient number of voters.” ^ A popular check upon legis- 
lative action would thus be retained, but changes would be made 
simpler and easier; the electorate would be freed from the burden 
of passing upon them, except in cases where there was assurance 
of rather wide popular interest in the matter. 

1 W. P. Dodd, Bmaion of Stale ConslilutioTis, 290. 
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Tlie question of whether amendments should be classified 
with some regard to nature or importance, and be handled ac- 
cordingly has received some prominence as a result of the con- 
tentions produced by the Eighteenth Amendment of the Federal 
Constitution, prohibiting the manufacture, sale, or transporta- 
tion of intoxicating liquors. It has been argued that the first ten 
amendments were in the nature of a Bill of Rights; that the Con- 
stitution would not have been adopted but for the assurance th at 
these guarantees would be added; that the agreement to this 
effect gave the declarations peculiar sanctity. Extremists, hold- 
ing those rights to be natural, universal, unalienable, say they 
are unalterable and supreme. Others hold that when one of these 
declarations may have some bearing on a propo,sed change in the 
Constitution, the amendment should be ratified by a vote of the 
people. Still others, less exacting, would be content with ratifica- 
tion by Conventions chosen for the express purpose of passing 
judgment. Inasmuch as the basic proposition involved, that 
Bills of Rights ai’e immutable, gets now'adays no considerable 
support from authorities on political science and has little or no 
standing in the courts, the argument need not here hold attention 
further. 

Another problem brought up by the same subject is that of 
whether ratification within a stipulated time may be made es- 
sential to validity. To be sure, the Supreme Court has sustained 
Congress, holding in Dillon v. Gloss (256 TJ.S. 368-1921) that 
“as ratification is but the expression of the approbation of the 
people and is to be effective when had in three fourths of the 
Stales, there is a fair implication that it must be sufficiently con- 
temporaneous in that number of States to reflect the will of the 
people in all sections at relatively the same period.” Yet the 
question was importantly raised for the first time no farther back 
than the Eighteenth Amendment; there had been no long, con- 
tinuous, and uniform interpretation; academic discussion had 
shown belief to be for the most part contrary to the position now 
taken by the Court; grave doubt still exists; and the Comt may 
change its mind, though probably not. 

Akin to this is a third question, that of whether a time limit 
may be implied in the matter of calling a Federal Convention. 
The call is to be issued by Congress "on the application of the 
legislatures of two thirds of the several States.” It is argued that 
inasmuch as twenty-eight States have made such application 
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within the last thirty years, if four more should apply, Congress 
would be in duty bound to act. In opposition eminent lawyers 
contend that here too the rule of reason should apply. Some of 
them also hold that Congress might properly take into account 
the fact that the States which have acted have been impelled by 
differing motives. The latter contention strikes me as clearly 
unsound. A moment’s consideration should show the danger of 
accepting motive as a proper factor in determining constitutional 
interpretation. Unless definitely expressed in the legislative vote, 
it would he matter of surmise, for how otherwise could the reason 
for the vote of the individual legislator be appraised? This would 
surely develop controversy in Congress, with the result inevi- 
tably depending on the judgment of the majority as to the desir- 
ability of a Convention, which is just what the framers of the 
Constitution did not contemplate. They may have been wrong 
in this particular or others, but whatever the dangers, it is better 
that the plain meaning of what they said should be followed. 
Possibly a court may safely interpolate inferences, but not a 
legislative assembly. 

A fourth question, partly vivified by the same Prohibition 
issue, is whether the ratification of an amendment submitted by 
Congress ought not to be required from Legislatures elected after 
submission. Of course the purpose would be to secure an op- 
portunity for expression of the popular will at the polls in the 
election of legislators known to have before them the exercise of 
judgment on a pending proposal. More radical advocates of the 
real end to be accomplished would have the amendment itself 
submitted to the electorate. In either case the answer involves 
the whole question of representative as against democratic gov- 
ernment, and wUl be given according to opinion thereon, unless 
judgment is warped by prejudice resulting from the oireum- 
stanoes of the particular case responsible for the discussion. 

The Federal Constitution received such glorification from 
orators in the early decades of its existence, its principles were at 
the heart of such great political controversies for three quarters 
of a century, notably those leading to a civil war, that it became 
sacrosanct. To suggest altering it in any particular seemed al- 
most impious. Question was even raised as to whether any at- 
tempt by Congress to amend would not be itself unconstitutional. 
The eloquent Edward Everett argued in the House in 1826 that 
as each member had taken an oath to support the Constitution 
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as it was, no member could propose to alter it without violating 
that oath. 

In a century and a third only nineteen amendments were 
achieved. In the last hundred years there have been but nine. 
The bare statement is enough to cast a doubt on the adequacy of 
the process of amending the Federal Constitution to the needs of 
changing social conditions. It is, to be sure, a marvelously flex- 
ible instrument, and the courts have succeeded in adapting it to 
many modern necessities; yet one must not be a radical to wish 
it might be susceptible of somewhat easier change, and to think 
there would be little danger if this were made possible. From 
the Civil War to the passage of the income-tax amendment, so 
many years passed that it was feared the amending process had 
become quite obsolete. Although it is now seen that with public 
pressure enough, the thing can be done, yet the difficulty of it 
still seems needlessly excessive. Why increase that difficulty? 

In the Stales the progress has been toward rather than away 
from making it easy to change Constitutions. First came the 
spread of amendment by occasional Conventions; next was added 
to this the opportunity to change by legislative enactment rati- 
fied by the voters; then periodical Conventions grew in favor;'the 
Initiative and Referendum followed. Little by little we are 
getting away from the fears of our forefathers, the framers of the 
original State Constitutions, who based their work on the belief 
that theii' governments were too unstable. 

European countries have given short shrift to such fears, even 
though most of them have shown far more occasion for worry 
than exists in the United States. England, the most stable of 
them all, indeed perhaps the most stable in the world, can justify 
the omnipotence of Parliament, which unchecked by anything 
save tradition and opinion can at any moment alter that con- 
geries of charters and statutes, judicial decisions and common 
law, precedents and usages, which makes up the British Con- 
stitution. It remains to be seen whether as much can some day 
be said of the complete freedom from constitutional limitations 
with which the Italian Parliament acts, as for example under the 
leadership of Mussolini. Likewise absence of formal control ap- 
pears in Hungary. 

France puts a little restraint on the National Assembly. The 
Constitution of the present Republic consisted at first of five 
laws enacted in 1875. Only three of these had a constitutional 
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form, and one of the three was in 1884 largely separated from 
what is called the Constitution.^ The other two, though de- 
scribed as organic laws, may be changed in the same way as any 
statute. The surviving part of the measures looked upon as 
truly constitutional, require more procedure for ameninent. 
Each Chamber must first vote that change is desirable. If that 
is agreed, then the two bodies meet in one Assembly, with a vote 
for each member, and a majority prevails without further re- 
quirement. As a matter of fact this is simpler than the passage of 
an ordinary bill, for it avoids the dangers and delays incident to 
separate action by two bodies, often at odds over trivial points. 

The Constitution of the German Empire could bo changed by 
the passage of an ordinary law, except that fourteen of the 
twenty-five votes m the upper branch would defeat the proposal. 
That of the Republic gives like power, but the vote in each 
branch must bo carried with a two-thirds quorum present and 
by two thirds of those voting. Although a change approved by 
the lower branch will otherwise go into effect despite ohjeotion 
by the upper branch, the latter, acting within two weeks, can re- 
quire submission of the proposal to the electorate. Amendments 
may also begin by popular initiative, but when so begun, they 
can be adopted only by majority vote of the whole electorate, 
which, judging by our experience in Indiana, Minnesota, and 
other States, makes the opportimity virtually innocuous. It 
paralyzes progress through this channel. Perhaps such an effect 
was intended. 

In Austria amendments may be made by a two-thirds vote of 
the lower branch, but they must be submitted to a referendum 
on demand of one third of the members of either branch, and a 
complete revision must be so submitted anyhow. In Poland 
there is to be a general revision every twenty-five years, made by 
the two chambers sitting jointly, each member having one vote 
and a majority deciding. In the intervals a motion for amend- 
ment must be signed by one quarter of the membership of the 
lower chamber, and must be approved by a two-thirds vote of 
the entire membership of each chamber. Czecho-Slovakia re- 
quired approval by three fifths of the full membership of each 
chamber. 

In Belgium, when the two Houses vote revision necessary, 
that ipso facto dissolves them. The Houses then elected may 

‘ Joseph Barthelemy, T/ie Govermneiil of France, tr. by J. Bayard Moitia, 21. 
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amend by a two-thirds vote of a two-thirds quorum, with ap- 
proval by the Iflng. In Jugo-Slavia if the King proposes an 
amendment, on the advice of hia ministers, there must likewise 
be a new Assembly, where it may be ratified by a majority of the 
total membership, If an amendment is proposed in the Assembly 
itself, it may be adopted by three fifths of the entire membership, 
which works dissolution, whereupon a new Assembly, chosen 
within four months, may ratify the amendment by absolute 
majority. Rumania also applied the dissolution requirement, 
but modified the method somewhat. If the Chambers acting 
separately, by absolute majority, decide revision necessary, a 
joint committee is chosen to agree on the text of the proposed 
change. Then after two readings in joint session within fifteen 
days, there is to be approval by two thirds of a two-thirds quo- 
rum. Automatic dissolution follows and the newly elected 
Chambers must approve, again by a two-thirds vote of a two- 
thirds quorum. In Switzerland an amendment, whether in- 
itiated by the people or by the Federal Congress, must be sub- 
mitted to a plebiscite, and the same requirement appears in 
Esthonia. 

The British North American Act contained no provision for 
its own alteration by any authority within Canada, and so the 
Constitution of that Dominion may be changed only by the Im- 
perial Parliament. This, however, is of small consequence, for 
the Government is always ready to make any change asked for 
by Canada, Doubtless the Act would have granted power to 
amend if it had been passed after the development of sentiment 
for Dominion autonomy that made it possible for Australia and 
South Africa to get such power. The Constitution of the Irish 
Free State gives the initiative to its Parliament, with judgment 
then to be passed at the polls, where for approval a majority of 
registered voters must vote and either a majority of the regis- 
tered voters or two thirds of those voting must favor. 

It will be seen that of these countries which have framed Con- 
stitutions since the World War, four have made provision for 
direct vote of the people on amendments under certain circum- 
stances, three for indirect vote as a result of dissolution of the 
Parliament, and none for ratification by the bodies correspond- 
ing to our State Legislatures or by Conventions called for the 
purpose. As Professor Munro points out,^ it is not that the 

*• W- B. Munro, The Oovemments of Europe, 767. 
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framers of these Constitutions were unfamiliar with the Amer- 
ican methods of constitutional amendment and revision. They 
had our long constitutional experience before their eyes. But 
they evidently were not impressed to the extent of giving its re- 
sults the flattery of imitation. 

Mode op Submission 

The mode of submitting to the people changes proposed by a 
Convention or Commission is frequently a matter of controversy. 
The defeat of the proposals of the latest New York Convention 
was undoubtedly due in part to their submission in the lump, so 
that every voter had to “take it or leave it.” The outcome was 
that the hostility to single features made an aggregate of opposi- 
tion which could not bo resisted. Anybody who has seived in a 
legislative body must have observed that singular trait of human 
nature which makes hostility more vigorous than favor. That is 
the reason why the work of Legislatures is and must be largely 
of the piecemeal variety, with reforms advanced step by step, 
little by little. Nothing is harder at the State House than to 
secure the adoption of a comprehensive, thorough revision of any 
mass of detail, if it contemplates numerous changes. In all 
probability this was the reason why the work of the Massachu- 
setts Convention of 1853 failed. It lumped all the important 
changes in one proposal, submitting as a whole the Constitution 
thus revised. To be sure, seven other proposals were submitted, 
but they were of minor significance, and were doubtless swamped 
by the tide of opposition the big proposal developed. All were 
defeated by small majorities, not in percentage larger than that 
proportion of the voters who, having voted “No” on the first 
item in any list, apparently carry their resentment through the 
rest of the items. 

Ex-Governor Marcus Morton warned the Convention against 
this, in a strong speech showing why the people ought to have the 
chance to pass on changes separately, but the Convention voted 
otherwise, 170 to 73. It was in vain that he called to mind the 
method adopted by the Convention of 1820. At that time four- 
teen changes were separately submitted, nine of which were ac- 
cepted, The largest vote cast on any one was 30,892; the largest 
majority for any one, 18,282; the largest majority against any 
one, 12,103. Some inferences are justified if these figures be 
compared with those of the votes on the proposals of 1853. Then 
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the largest vote was that oe the big proposal — 131,372; and the 
smallest on any proposal was 130,051. The majority against the 
big proposal was 4,928, and on the others ranged from 401 to 
6,713. It would look as if in 1820 the voters gave independent 
consideration to each proposal, and in evident degree refrained 
from voting on those about which they were not informed or to 
which they were indifferent. In 1853, on the other hand, the 
figures betray the deadening influence of faction. Most men 
voted either “Yes” or “No” right through the list. 

That the fate of a revision may be determined by overshadow- 
ing interest in a single proposal is shown by Connecticut experi- 
ence. There the Constitution of 1902 was rejected probably be- 
cause of the popular impulse to let the matter of representation 
predominate. Other issues, perhaps more important, were ob- 
scured or ignored. A leading Connecticut lawyer said at the time 
that the evil of permitting the Legislature to grant special 
charters to cities and corporations was, practically, far greater 
than the evil of a misrepresentative Legislature. This was re- 
cognized in the Convention, and an attempt was made to deprive 
the Legislature, by constitutional prohibition, of its power to 
grant special charters. The attempt attracted little but per- 
functory attention, and was dropped almost without comment.^ 

The argument for submitting all or the most important 
changes in the mass, is evident and logical — it conduces to 
symmetry and consistency. As a practical matter, however, ex- 
perience shows that the other method, if less scientific, is likely 
to be more productive of results. 

When changes submitted in the lump have been at first de- 
feated, the usual outcome has been the adoption of many of them 
by separate amendments afterward or by legislative action se- 
curing the same ends. Most of the important changes recom- 
mended by the Massachusetts Convention of 1853, and some 
urged therein without meeting its approval but thereby getting 
public attention, are now law in that State. C. Z. Lineoln says 
that about one half of the distinct proposals, including entire 
articles, submitted by the New York Convention of 1867 have 
since been incorporated in the Constitution. “Most of those not 
adopted were of minor importance, and would not now be seri- 
ously considered if suggested by independent amendment.” ® 

• Oullooh, June 2S, 1902, 632. 

2 GonslUuiimal Hialory of New York, ll, 407. i 
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It is this that makes the educating influence of the Convention a 
matter of no small importance, and often justifies time and effort 
that may at first glance have seemed fruitless. Furthermore, 
even if no change whatever follows, whether at once or ulti- 
mately, yet there is the negative value, not to be scorned, of sat- 
isfying impatient minorities that their views are not acceptable, 
and of assuring majorities that their convictions are in fact pre- 
ponderant. It is well once in a while to get assurance that the 
situation is sound and satisfactory. 

"Tinkehing” 

How difficult it ought to be to amend a Constitution has long 
been a subject of earnest discussion, particularly in the matter of 
the Federal Constitution. That document provides two methods 
of amendment. At the request of the Legislatures of two thirds 
of the States, Congress is to call a Convention for proposing 
amendments, which must be ratified by the Legislatures or Con- 
ventions of three fourths of the States. This method has never 
been used and nothing but a crisis would make it feasible. The 
other method requires proposal of amendments by two thirds of 
both Houses and ratification by the Legislatures or Conventions 
of three fourths of the States. It is interesting to note that the 
real obstacle in this procedure was quite unforeseen by the 
statesmen who in 1788 opposed the ratification of the Constitu- 
tion because of the difficulty of amending. For instance, Patrick 
Henry, speaking in the Virginia Convention June 5 of that year, 
asked if it were possible that three fourths of the States could 
ever agree to the same amendment. He calculated that through 
the control put within reach of the smaller States, one twentieth 
of the people might prevent the removal of the most grievous in- 
conveniences and oppression. 

It has turned out that this fear was groundless. Once an 
amendment has been submitted, it has usually proved that in 
each State there has been about the same proportion between ap- 
proval and disapproval, or at any rate sectional views have not so 
widely varied as to produce the results apprehended in the way 
of blocking action. Furtheimore, there has usually been no time 
limit on ratification by the States. Unless otherwise provided, as 
was the case with the prohibition amendment, the question may 
come before Legislature after Legislature until there is an affirni- 
ative vote, and once such a vote has been secured, the general 
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opinion is that it cannot afterward be reconsidered. When New 
Jersey and Ohio tried to reconsider and withdraw their approval 
of one of the amendments growing out of the CivQ War, Con- 
gress denied the right. The question came up again in connection 
with the Prohibition Amendment, but was not pushed to an issue. 
Jameson maintains that Congress may not recall an amendment 
it has once submitted. On the other hand it has been held that 
the action of one Legislature in rejecting does not prevent a suc- 
ceeding Legislature from ratifying. 

This nowadays makes it probable that sooner or later every 
amendment submitted will be adopted. Of late no group of 
States numerous enough to prevent approval has long persisted. 

The real difScuIty has proved to lie in getting Congress to sub- 
mit amendments. In the first hundred years, according to the 
ejdiaustive analysis of Prof. Herman V. Ames, out of 1,736 pro- 
posals for amendment made in Congress, only fifteen were sub- 
mitted to the States.^ Ten of the fifteen resulted from the dis- 
cussions of the ratifying Conventions and were proposed at the 
first session of Congress. From then until the Civil War but 
two successfully ran the Congressional gauntlet. Three resulted 
from the Civil War. Then for more than two score years no 
other amendment was submitted. 

The four recent amendments, those for the income tax, direct 
election of Senators, national prohibition, and woman suffrage, 
have shown action to be still possible, but its difficulties continue 
so serious that not a few thoughtful men think the process 
should be made at least a little easier. The argument against it 
is that innovation is too strong an impulse m democratic States, 
and must be regulated; that the organic law should be changed 
only after long experience and patient deliberation have demon- 
strated the necessity of the change; and that too great fixedness 
of the law is better than too great fluctuation. Professor Burgess 
has voiced the other view by saying it is equally true that de- 
velopment is as much a law of State life as of existence. “Pro- 
hibit the former, and the latter is the existence of the body after 
the spirit has departed. When, in a democratic political society, 
the well-matured, long, and deliberately formed will of the un- 
doubted majority can be persistently and successfully thwarted, 
in the amendment of its organic law, there is just as much 
danger to the State from revolution and violence as there is from 

1 Am. Bist, Assn- Ann. Beport for 1898, n, 306-421 (complete list). 
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the caprice of the majority where the sovereignty of the bare 
majority is acknowledged.” ^ To meet the situation conserva- 
tively, as he thought, he formulated this plan: Proposal of 
amendments by two successive Congresses, Senators and Re- 
presentatives acting in joint assembly and resolving by simple 
majority vote; submission of proposals to the Legislatures of the 
several States, these again acting in joint assembly and resolving 
by simple majority vote; assignment to each State of the same 
weight in the count of votes as in a Presidential election, and 
ratification of amendments by a simple majority of the State 
votes thus weighted. Such a program while reducing to a simple 
majority the proportion of votes necessary for proposal and for 
ratification, would lengthen the period of consideration in Con- 
gress; and by requiring the reconsideration of a proposal by a 
succeeding Congress, give an opportunity to the country to ex- 
press its opinion in the election of a new House of Representa- 
tives. Various other methods of improving the situation have 
been suggested, but none of then make headway. 

In the latter part of his life, after ho had been watching Con- 
stitutions for forty years, Jefferson delivered himself of some 
conclusions that are well worth the study and reflection of those 
who “view with alarm” what they are pleased to call the con- 
stant tinlcermg with the fundamental law. “Some men,” he 
said, “look at Constitutions with sanctimonious reverence, and 
deem them like the ark of the covenant, too sacred to be touched. 
They ascribe to men of the preceding age a wisdom more than 
human, and suppose what they did to be beyond amendment. I 
knew that age well; I belonged to it, and labored with it. It de- 
served well of its country. It was very like the present, but 
without the experience of the present, and forty ^ears of experi- 
ence in government is worth a century of book-readiug; and this 
they would say themselves, were they to rise from the dead. I 
am certainly not an advocate for frequent and untried changes 
in laws and Constitutions. I think moderate imperfections had 
better be borne with; because, when once Icnown, we accommo- 
date ourselves to them, and find practical means of correcting 
their 01 effects. But I know also, that laws and institutions must 
go hand in hand with the progress of the human mind. As that 
becomes more developed, more enlightened, as new discoveries 
are made, new truths disclosed, and manners and opinions 

' Political Science ani Comparative ConslUuiional Law, i, 161. 
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change with the change of circumstances, institutions must ad- 
vance also, and keep pace with the times.” ' 

These are the views that have prevailed in the States of the 
American Union. They have looked on a Constitution as an in- 
strument — as a means and not as an end. A Constitution is 
not a curio. It is not a relic to be kept inviolate. If it is worth 
anything, it has life, and anything that lives, either grows or 
dies. He who deplores the instability of Constitutions, deplores 
the instability of life. Of course this does not justify trivial, 
hasty change. Very lilcely there was ground for the jest of the 
bookseller who was asked in the course of the Second French 
Eepublic, "Have you a copy of the French Constitution?” He 
replied, "We do not deal in periodical literature.” Such a gibe 
may not be fairly thrown at American Constitutions. Look at 
the record, remembering that we have grown from thirteen col- 
onies to forty-eight States. Besides the documents with which 
they started, there have been about seventy-five revisions. 
(The figure varies according to the treatment of the Constitu- 
tions of Vermont, Kansas, and Texas before they were admitted 
as States.) If every State were to adopt a new Constitution to- 
morrow, the average interval between general revisions would 
have been very close to thirty-three years — what is commonly 
spoken of as a generation. Many Constitutions, however, will 
not bo again revised for years to come; ten of the States have not 
been in existence thirty-three years ; and there were twenty-seven 
revisions of Constitutions of Southern States brought about by 
the abnormal conditions of the Civil War. It might be fair to 
say, therefore, that normally the average life of an American 
State Constitution is not far from half a century. Of course there 
are scores of changes by amendment, now averaging not far from 
one each year for each State, but for the most part these are 
matters of detail, not going to the essence, Indeed what are 
called general revisions, have often seen few changes in anything 
save relatively unimportant machinery. 

The injustice of much of the criticism on the score of changes 
comes from the tendency to exa^erate the significance of action, 
by a few States, often of small population. Idiosyncraoics get 
treated as typical characteristics; the exception is assumed to 
be the rule. 

• Thomas Jefferaon to Samuel Kerchoval, July 12, 1816, Writings of Jefferson, 
P. L. Ford ed., x, 42. 
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It is not even true that revisions are becoming more frequent. 
In the second quarter of the nineteenth century there were a 
dozen; in the last quarter of that century there were a dozen, in 
the first quarter of the twentietli century less. Yet since 1834 
the number of States has doubled, giving, of com'se, twice the 
opportunity. 

From the time when Pennsylvania concluded that her Council 
of Censors was “too dilatory” to produce nccessaiy alterations, 
there has been complaint of the difficulty of amending State 
Constitutions. Of late years this complaint has grown until it 
has become one of the sore spots in our political life. It has 
played no small part in the spread of the Initiative and Referen- 
dum. It contributed to the mushmom growth of the Progressive 
party in 1912. That there was ground for the complaint may be 
inferred from the fact tliat many of those who stoutly opposed 
the Progressive movement, have since conceded the need of some 
change in this particular. For example. President Nicholas Mur- 
ray Butler of Columbia University, one of the most earnest op- 
ponents of direct legislation anti kindred proposals, whose writ- 
ings had been used in 1912 as campaign documents by the con- 
servative forces, asked the Massachusetts Constitutional Con- 
vention of 1917, in the course of an eloquent addi'ess, if it might 
not be said that those who are convinced democrats and believers 
in constitutional government, have come to a substantial agree- 
ment that it is the essence of a sound Constitution for the method 
for its amendment to be such as to put within the reach of the 
people opportunity, after adequate consideration and discussion, 
to readjust it from time to time to new needs and for the solution 
of new problems. “We are sometimes apt,” he said, “to overlook 
the formula for constitutional amendment, but that, I think on 
reflection we should aU agree, goes to the very essence of a Con- 
stitution that is to be a document of advance and of progress and 
of life, and not merely a fixed formula for a given year and a 
given generation.” 

The convention addressed by Mr. Butler agreed later upon so 
considerable a letting down of the bars as to alarm the more con- 
servative members. By accustomed methods forty-eight amend- 
ments had been made to the Constitution since its adoption, 
which seemed to argue that the methods were not over-rigid. No 
great need of more rapid change presented itself. The State had 
been well governed. Its people were as a whole contented and 
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prosperous. On the other hand the radical extremists urged that 
selfish interests could under the existing system too easily block 
much needed progress. In the end, after exhaustive debate, what 
was deemed a compromise between extremes was reached. Be- 
sides the method of amendment provided by the Initiative and 
Keferendum, it was agreed that the Legislature might upon ma- 
jority vote of a joint session in two consecutive years, submit 
amendments to the people. 

If it be thought that such a lessening of obstacles is dangerous, 
let it be remembered that it is within the power of the Parlia- 
ment of England to change the Constitution of the British Em- 
pire by majority vote at a single session. In France, as we have 
seen, constitutional revision is accomplished by a majority vote 
of the two Chambers sitting jointly, after separate resolutions in 
each. It would probably be agreed in this country that our fa- 
thers did well to put barriers between their Constitutions and the 
whims, passions, frenzies of the people. It does not follow that 
these barriers may not have been needlessly and injuriously high 
and wide. 


CHAPTER VIII 

FUNDAMENTALS AND THEIR FORCE 

Until recently it has been the well-nigh universal theory that 
a Constitution should be a body of fundamental law. Judge 
Jameson has drawn the accustomed distinctions with probably 
as much precision as is practicable. “Ordinary laws/’ he says, 
“are enactments and rules for the government of civil conduct, 
promulgated by the legislative authority of a State, or deduced 
from long-established usage. It is an important characteristic of 
such laws that they are tentatory, occasional, and in the nature 
of temporary expedients. Fundamental laws on the other hand, 
in politics, are expressions of the sovereign will in relation to the 
structure of government, the extent and distribution of its 
powers, the modes and principles of its operations, and the ap- 
paratus of checks and balances proper to insure its integrity and 
continued existence. Fundamental laws are primary, being the 
commands of tho sovereign establishing the governmental mar- 
chine, and the most general rules for its operation, Ordinary laws 
are secondary, being commands of the sovereign having reference 
to the exigencies of time and place resulting from the ordinary 
working of the machine. Fundamental laws precede ordinary 
laws in point of time, and embrace the settled poHcy of the 
State. Ordinaiy laws are the creatures of the sovereign, acting 
through a body of functionaries existing only by virtue of the 
fundamental laws, and express, as we have said, the expedient, or 
the right viewed as the expedient, under the varying circum- 
stances of time and place.’’ ^ 

Comprehensive though on first reading this seems to be, it re- 
fers only by implication if at all to what is now generally agreed 
to be a body of fundamental law that should be in every Con- 
stitution, called a Bill or Declaration of Rights. The Conven- 
tion of Virginia, the first American State to draft such a Bill, 
adopted it separately, and a fortnight or more later adopted a 
“Constitution or Form of Government,” Maryland and North 
Carolina followed this classification and terminology. Pennsyl- 
vania, however, extended the scope of the word “Constitution,” 

* Tft« Constitutional Comenliaih 83, 
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by ordaining, declaring, and establishing a Declaration of Rights 
and Frame of Government, “to be the Constitution.” John 
Adams copied this for Massachusetts and it has now come to be 
the accepted American scheme. Althoilgh the other original 
States had no independent Bid of Rights m their first Constitu- 
tions, some of the usual principles were embodied. 

The need of such a Bill became a cardinal tenet of democratic 
faith and now it is to be found m every State Constitution. The 
lack of it in the draft prepared by the Federal Convention was 
one of the objections to that instrument most strongly urged, 
and possibly our Federal Constitution would not have been 
adopted had it not been the understanding that this lack would 
be supplied by amendments. Presently these were adopted and 
the first ten Articles of Amendment are commonly taken as the 
national Bill of Rights. They by no means go the length of du- 
plicating all the declarations to be found in the State Bills. For 
that matter there is nothing like a consensus of opinion as to 
what ought to be in Declarations of Rights. Their paragraphs 
vary from fifteen to forty-five. Unanimity is not found in some 
particulars that have been thought most essential. For instance, 
the New York Constitution makes no declaration against search 
warrants, though it is in every other State Constitution and in 
the Fourth Amendment of the Federal Constitution. New York 
has been satisfied to make provision by statute. 

The assumption has been that a Constitution should contain 
none but fundamental laws. This is a purely arbitrary assump- 
tion, for which the justification is sought in the fact that the 
early American Constitutions contained few laws not properly to 
be classed as fundamental. Those Constitutions invariably pro- 
vided a frame of government, sometimes set forth what were be- 
lieved to be natural rights, and rarely contained anything else. 
They were brief. Using the pages of Thorpe’s compilation as the 
basis of comparison, I find the first of them, that of New Hamp- 
shire, covers but two pages. South Carolina, coining next, 
drafted what fills seven pages, of which more than two were pre- 
•arablo. Virginia followed with a little more than six pages, one 
of which was given to an aiTaignment of the King that was soon 
to appear in another form in the Declaration of Independence; 
and nearly two pages were taken up with the Bill of Rights. 

The fourteen Constitutions di-awn in the first decade of con- 
stitution-making average about ten and a half pages each, and 
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tliG thirteBii drawn in the next three decades average only about 
twelve pages, the longest of them, the second Constitution of 
Kentucky (1799), having less than fifteen full pages. However, 
what would be called ordinaiy^* laws were beginning to be in- 
corporated. Indeed, some things that would now ordinarily be 
handled by Legislatures were put into some of the earliest of the 
Constitutions. For instance, that of South Carolina in March of 
1776 specified the salaries to be paid various officials. Pennsyl- 
vania defined the liberty of hunting, fowling, and fishing. Mas- 
sachusetts devoted a whole chapter to regulating the affairs of 
Harvard College. 

Yet it was not until the land troubles of the newly settled 
regions vexed their politics that Conventions really engaged in 
statute-making. Kentucky began it with her Constitution of 
1792 in which the Supreme Court was directed what to do in 
cases respecting certain land titles. Georgia went farther, in 
1798, by reason of the Yazoo frauds. It declared certain con- 
templated purchases constitutionally void, and directed the 
Legislature to make provision by law for returning purchase 
money, Ohio in 1802 started what became a long train of con- 
stitutional provisions relating to slavery, which at times, espe- 
cially in the Southern Constitutions, were distinctly in the na- 
ture of statutes. 

The next step toward special legislation by Constitutional 
Conventions was that taken by Louisiana in 1812 when it guar- 
anteed to the citizens of New Orleans the right of appointing the 
officers necessary for the administration and police of the city. 
Louisiana may thereby boast the honor of being the birthplace of 
municipal home rule as well as of having first granted special 
privileges to one community, unless exception is to be made by 
reason of places designated as State capitals in various Con- 
stitutions. Indiana m 1816 prescribed what the General Assem- 
bly might do in the matter of banks, and the Convention put in 
some provisions of its own that were distinctly statutory. Also it 
legislated about school lands and told the Assembly its duty in 
the matter. Mississippi in 1817 forbade the incorporation of 
banks unless the State had the right to subscribe for a ciuarter of 
the stock. Alabama in 1819 went into detail on banking matters; 
made certain statutory provisions about school lands and funds, 
and declared it the duty of the General Assembly to pass laws for 
deciding differences by arbitrators, to form a penal code on priu- 
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ciples of reformation and not of vindictive justice, to revise and 
digest the laws at regular intervals, to gather knowledge about 
navigable waters and roads. 

From this time on the practice of making statutes by con- 
stitutional provision grew apace. There is no need to detail its 
progress. The best idea of it is to be secured from the figures 
showing the steady elongation of Constitutions. From the 
average of a dozen pages in the generation between 1786 and 
1815, they went up to about sixteen pages in the next three de- 
cades. The period from 1845 to the War was fertile in Constitu- 
tions, and the sixteen framed in it averaged nearly twenty-three 
pages. In the decade after the War, twenty-one Constitutions 
averaged to have twenty-eight pages; in the following decade, 
the average went up to nearly thirty-six; then in the next to more 
than thirty-eight; and ten Constitutions framed after 1895 had 
an average of forty-seven pages, Oklahoma having seventy and 
Louisiana seventy-three. 

It has been commonly assumed that the newer States have 
been responsible for this growth and it is true that the documents 
which now seem abnormally long were not framed in States that 
existed before 1800. Yet where the older States have reframed 
their Constitutions, the growth has been material and significant. 
Pennsylvania, which began with eleven pages, reached thirty-one 
in 1873. New York, starting with fifteen, reached thirty-three in 
1894. Delaware, starting with six, reached thirty-six in 1897. 
The enlargements have been due not only to the insertion of 
statutory provisions, but also to great amplification of the frame- 
of-govemmont provisions. 

The amendments of a legislative character adopted by the New 
York Convention of 1894 included provisions relating to pool- 
selling and book-making, damages for injuries causing death, 
registration of voters, bi-partisan election boards, riders on ap- 
propriation bills, contract labor in prisons, the civil service, the 
forest preserve, the State Board of Charities, lunacy and prison 
commissions, common schools, the University, sectarian ap- 
propriations, city legislation and separate elections, and free 
passes. The inclusion of provisions on these subjects in the Con- 
stitution withdrew them to that extent from the domain of legis- 
lative diseretiou, and this was the controlling purpose of the Con- 
vention in adopting them.* 

* 0. Z. Lincoln, ConMuHonal History of Now York, m, 674. 
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The Mississippi Constitution of 1890 has nine Sections headed 
“Injunction/’ specifying as many kinds of laws that the Legis- 
lature shall enact, as, for example, laws to secure the safety of 
persons from fires in pubho places; and it has another heading, 
“Prohibitions,” appearing over eleven other Sections that are in 
addition to the twenty-one classes of forbidden local, private, or 
special laws, as, for example, that the Legislature shall not au- 
thorize payment to any person of the salary of a deceased officer 
beyond the date of his death. 

All this has much grieved those who think a Constitution 
should be simply the statement of a group of fundamental prin- 
ciples upon which may be erected, as occasion demands, a struc- 
ture of legislation applying these principles to specific conditions. 
Note some typical expressions of this belief. President Nicholas 
Murray Butler said to the Commercial Club of St. Louis in 1911 : 
“A Constitution should contain only those guaranties of civil 
and political liberty which underlie our whole organized society, 
and also make carefully drawn grants of power to legislative, 
executive, and judicial officers, as well as those major political 
determinations that persist, and are persisted in, through 
changes of party and of political creed.” ‘ F. J. Stimson declares; 
“When a law is unconstitutional, it should ever be only because 
it violates some great natural right of humanity, personal liberty, 
property, or the right to common law. When Constitutions go 
into details which are not substantially connected with these 
cardinal rights, they bring themselves into contempt, and justify 
the growing prejudice of our labor leaders against them.” 
William H. Taft when Secretary of War, speaking in Oklahoma 
City, advised the people of Oklahoma to vote down the Con- 
stitution they had framed. “It is not a Constitution, but a code 
of laws,” he declared. Governor Emmet O’Neal of Alabama 
averred: “The tendency toward making the Constitution a code 
of statutory laws, instead of a framework of the fundamental 
principles of government, should be abandoned.” ® 

Such instances of objection could be indefinitely multiplied. 
These will suffice to attest the earnest nature of the criticism. 
Let us examine the reasons advanced. 

' "'Why Should wa Change our Form of Government?" Printed aa Senate 
Doc. 23S, 62nd Congress, 2nd Session. 

* Popular Lawmaking, 121, 

® " Distrust of State Ijegislatures,*’ N<iTth Americoin Hevisw, May, 1914. 
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More than a century ago Count Joseph De Maistre pointed out 
that “the weakness and fragility of a Constitution are actually in 
direct proportion to the multiplicity of written constitutional 
articles.” ‘ Although the mathematics of this may be open to 
question, there is truth in it. Everybody will admit that there is 
more strength in a Constitution than in a Code, that a Con- 
stitution commands more respect, indeed more reverence. It 
follows that the nearer a Constitution is assimilated to a Code, 
the more it is likely to lose of respect and reverence. There can 
be no dispute that a great virtue of the Federal Constitution is 
its brevity. That Constitution, however, created a frame of gov- 
ernment which was to exercise powers very few in comparison 
with the powers of the individual States. Its merits may or may 
not be those which should be paramount in a State Constitution. 

For the States the more serious question may be whether there 
is gain or loss in putting the more important provisions of law, 
of ordinary statute law, beyond the possibility of hasty, easy 
change. There can be no doubt that distrust of Legislatures has 
been the chief reason for the elongation of Constitutions. The 
deliberate purpose has been to guard the weightier laws against 
the follies, the caprices, the passions of the usual lawmaking 
bodies. Thus the tendency is distinctly conservative and reac- 
tionary. The singular thing is that hand in hand with it is de- 
veloping a tendency of directly opposite nature, radical and 
almost revolutionary, that of direct action by the people. In the 
same breath it is said that the Legislatures respond too quickly 
to the shifting winds of public opinion and that they do not re- 
spond quickly enough. As Governor O’Neal pointed out, the 
incorporation of statutory enactment in the fundamental law 
puts a check and restraint on the power of the people to govern 
themselves. Yet the Initiative and the Referendum are meant 
to give them that power in more ample measure than ever before. 

In either case, is there not grave danger that the power of the 
maj ority may be unduly increased? On the one hand, by putting 
statutes into Constitutions in order that they may not be re- 
pealed by the next Legislature, the temporary majority shows its 
fear that its opinions may not stand the test of scrutiny and trial 
by the people. On the other hand, by enacting laws at the polls, 
the temporary majority shows it dares not trust its representa- 
tives to study and criticize and debate. If government exists for 

* On the Generative Principle 0 / PoliUcal ConstHulians, 42 , 
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the purpose of protecting minorities, for protecting the weak 
against the strong, will the supremacy of either extreme be pru- 
dent? 

If the reader should doubt the tendency of prolix Constitutions 
to strangle progress, let him read of what happened in California 
as Samuel E. Moffett tells it. In 1879 that State adopted a Con- 
stitution regulating a great variety of the affairs of life in mmute 
detail. When the State government was set to work under it, 
“at once the elaborate rules prescribed for its guidance began to 
chafe,” Mr. Moffett says. “The Legislature found itself barred 
on every side. Much bad legislation was prevented, but so was 
much that was necessary. Then the courts began the process of 
exposition. Between the statutes that were invalidated, because 
they conflicted with the elaborate provisions of the new Con- 
stitution, and the constitutional provisions that were themselves 
annulled, on the ground that they did not harmonize with the 
Constitution of the United States, it began to look as if Cali- 
fornia had lost the power to do anything at aU. Its paper swad- 
dling bands had stopped all growth and movement. Students 
of political science pointed to the fundamental law of California 
as an impressive example of the way in which a Constitution 
ought not to be made. The attempt to provide for every- 
thing in advance, it was shown, had led to general confusion and 
paralysis.” ‘ 

Besides the effect on the body of the law, there is to be con- 
sidered the effect on the framers of the law. So far as the Con- 
vention directs, restricts, or supplants the Legislature, it makes 
the Legislature leas powerful and important. It has been averred 
that this makes it harder to get able men to serve in the Legisla- 
tui'e. I doubt if the criticism is of material consequence. No 
Constitution has yet taken away from a Legislature enough of 
its opportunities to leave it without a large field of work. The 
biggest single class of prohibitions is that of special, local, and 
private bills. Taking these out of the Legislature ought to make 
service in that body more rather than less attractive to unselfiah, 
disinterested, public-spirited men. Furthermore, anything that 
lessens the volume of work, increases the lilcelihood that busy 
men of affairs will consent to the sacrifice that membership in a 
Legislature entails. If all matters of administrative detail were 

^ “ The Constitutional Referendum in California," Polilical Sdence QuaTterly, 
Mareh, 1898. 
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eliminated, as in the British Parliament, leaving little except 
policies and programs to be determined, service would become 
still more attractive to the thoughtful and sincere. 

It must be recognized, however, that taking things as they are, 
the Convention assembles men of a much higher average of in- 
teUeetual capacity than is to be found in most Legislatmes. 
Membership in a Convention is looked upon as a real honor. 
Since the opportunity comes only at long intervals, perhaps but 
once in a generation or two, it arouses the ambition of strong men 
who see in it the chance for reputation as well as for important 
public service. Whether or not it confuses the artificial distinc- 
tions the theorists would make between fundamental and ordi- 
nary laws, the palpable fact is that it results in better work. Since 
all governmental devices are instruments and not ends, why not 
accept the fact and make the best of it? 

One answer to this might be found in the peril to the balances 
of our government. The more detail goes into our Constitutions, 
the more the powers of the legislative branch go down and the 
powers of the judicial branch go up. For example, take the police 
power. In these times more serious disputes arise over this than 
over perhaps any other problem of government. It concerns al- 
most every phase of governmental expansion. How far may the 
public deprive the individual of his property and his rights for 
the common good? Already there is grave criticism of the courts 
for taking unto themselves and denjdng to the Legislature the 
decision of what is “a public use,” that is, a use of property so 
important to the common welfare that it transcends individual 
rights and therefore may be exercised by the lawmaking body. 
Every limitation on the power of the legislative branch to de- 
clare what is for the oommon welfare adds to the power of the 
judicial branch in that respect, for one of the two must decide. 
Head the early Constitutions and you will sec that their authors 
never dreamed of asldng the judges to pass upon matters of ex- 
pediency. Gradually the judicial branch has invaded that field. 
■Is this wisely to be encouraged further? 

To this question of basic governmental policy, add the doubt 
bom of the ever-gi'owing burden put upon the courts merely by 
the need of determining the constitutionality of statutes. Here 
the strain upon the courts themselves, though no small matter, is 
after all insignificant compared with what it implies, for every 
such determination means a plaintiff and a defendant, counsel on 
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both sides, and perhaps a horde of witnesses — in brief, all the 
laborious and costly essentials and incidents of litigation, with 
behind the whole complex that uncertainty as to rights and duties 
out of which litigation springs. Is it wise to invite, to compel, 
more and more of this? 

Judgments based on comprehensive views of the situation 
vary widely in the matter of general conclusions. Of recent 
writers who have given the subject thorough study, Professor 
Dealoy thinlcs that the Constitutional Convention is the great 
agency through which democracy finds expression. " In its latest 
form, that of a body made up of delegates elected from districts of 
equal population, it is one of the gi'eatest of our political mven- 
tions. Through it popular rights may be secured in the Con- 
stitution, legislative tyranny restrained. These objects have not 
yet been fully attained, but the Convention is the agency 
through which public opinion can express itself, as it becomes 
enlightened in respect to the needs of the times.” ‘ 

Professor Dodd speaks more doubtfully. “Perhaps all that 
can be said with reference to its use in the several States,” he 
concludes, “is that the Constitutional Convention has in most 
cases proven a fairly effective instrument for the expression of 
popular judgment upon important questions, and that the peo- 
ple have often, if not usually, defeated measures, even though 
relatively unimportant, which should have been defeated. It 
would be impossible to say that thej’- have always acted wisely 
or even intelligently in adopting or rejecting measures submitted 
to them. And under present conditions the amending process 
is to a large extent ineffective because of the trivial character of 
many proposals submitted to the people.” ^ 

It will be generally agreed that in a Convention the emphasis 
should be on the fundamentals. Judge Denio put it there when 
he said; “Constitutional provisions are not levied solely at the 
evils most cun’ent at the times in which they are adopted, but, 
while embracing these, they look to the history of the abuses of 
political society in times past, and in other covmtries, and en- 
deavor to form a system which shall protect the members of the 
State against those acts of oppression and misgovernment which 
unrestrained political or judicial power are always and every- 
where most apt to fall into." ’ This does not deny the Conven- 

1 Growth of American Slate CmsHhttiom, 258. 

® Rmision of Slate Conetii'uHona, 287 (1010). 

® Repple ec rel, Haekley o. Kelly, 24 N.Y, 74 (1851). 
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tion the right to attack current cvUs. If in this or that Stale the 
conditions are such as to make the Convention the sure and 
speedy way to attack them, theoretical objections will recall the 
words of Paul, “The letter kdleth.” 

That the Constitutions should be carried to the point of dwarf- 
ing the powers of Legislatui’es, is a possibility I for one should 
deprecate. Bryce thought the time might almost seem to have 
come for prescribing that the Legislatures, like Congress, should 
be entitled to legislate on certain enumerated subjects only, and 
be always required to establish alRi'matively their competence to 
deal with any given topic. This would reduce what ought to be 
the most important and useful of representative institutions, to 
the level of city councils. They do not deserve such emasculation. 
It would be a disaster. 

More calamitous yet, in my judgment, would be the abolition 
of the Legislatures. It has been seriously proposed. Professor 
Dealoy, toward the close of his careful analysis, after subtracting 
all the limitations on legislative powers from the totality, thinks 
the question naturally arises whether it is worth while to retain 
largo and expensive Legislatures to exercise their small residue of 
petty powers. He goes so far as to say: “A Convention meeting 
periodically, and well supervised administrative departments 
with ordinance powers, might perform all legislative functions 
with entire satisfaction.” ‘ With this I cannot agree. Granting 
that it is eminently desirable to enlarge the ordinance powers of 
administrative departments and also that Conventions may with 
ability and without danger determine sundry broad questions of 
public policy, yet between the two functions \rfll remain a field of 
no narrow limits that will profitably engage the efforts of Uepre- 
sentatives chosen both regularly and frequently, for the purpose 
of speedily meeting the grievances of the people and steadily 
bettering the laws of the laud. 

Legislators aito Constitutions 

Deliberate violation of Constitutions is a topic that may here 
be taken up only as it relates to legislative bodies. The need of 
keeping lawmakers within the bounds of the fundamental law 
was felt even in their earliest jieriod. Pericles at Athens deemed it 
prudent to vest in seven magistrates power of supervision both 
over other magistrates and over the pubhc assembly. The seven 

I Qrmth 0 / Ammcan Slate Constitutions, 267. 
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were called Nomophylalces, or Law Guardians, and doubtless 
were changed every year. They sat alongside the Procdri, or 
Presidents, both in the Senate and in the public assembly, and 
were charged with interposing whenever any step was taken or 
proposition made contrary to the existing laws.' 

Nothing of the sort developed with the growth of the British 
Parliament, Indeed it was long before the fundamental law came 
to be looked upon by Englishmen with the reverence customary 
to-day. The founders of the American colonies were not loath to 
evade thoir fundamental law, the charters. These forbade the 
colonists to pass any laws repugnant to the laws of England. Yet 
the conditions of life in a new world seemed to compel some devi- 
ations from English law, and the preferences of the colonists 
urged others. So even the Puritans of New England found in 
evasions nothing inconsistent with their striving for righteous- 
ness. That the Puritan conscience was not wholly without 
elasticity, and that the Puritan brain was shrewd enough to find 
a way to violate the spirit without violating the letter of what 
was in effect a Constitution, is shown by the course of John 
Winthrop, and the magistrates of Massachusetts Bay. By 1636 
the people had concluded that their condition was “very unsafe, 
while so much power vested in the discretion of Magistrates,” 
So the General Court raised a committee “to make a draught of 
laws,” But the wiser men saw that a formal code with provisions 
conformed in all respects to the convenience and wishes of the 
people, would, as Winthrop said, “professedly transgress the 
limits of our charter, which provides we shall make no laws re- 
pugnant to the laws of England; and that we are assured we must 
do; but to raise up laws by practice and custom had been no 
transgression; as, in our church discipline and in matters of mar- 
riage, to make a law that marriages should not be solemnized by 
ministers is repugnant to the laws of England; but to bring it a 
custom by practice for the Magistrate to perform it, is by no law 
made repugnant.” The magistrates and ministers were able to 
stave off for several years the enactment of the code wanted by 
the freemen. 

Proof of a like spirit is to be found in the history of all the 
other colonies. We may be quite sure that if there had been no 
occasion, the Charter or Fundamental Laws of West New Jersey, 
agreed upon in 1676, would not have contained this provision: 

* George Gtote, Hisiory of Greece, part n, chap. 44, 
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“Chapter XIV. But if it so happen that any person or persons 
of the said General Assembly) shall therein designedly, willfully, 
and maliciously, move or excite any to move, any matter or 
thing whatsoever, that contradicts or any way subverts, any 
fundamentals of the said laws in the Constitution of the govern- 
ment of this Province, it being proved by seven honest and re- 
putable persons, he or they shall be proceeded against as traitors 
to the said government." 

Pennsylvania in creating a Council of Censors meant to ensure 
the observance of both constitutional and statute law. The 
Council was to inquire whether the Constitution had been pre- 
served inviolate in every part; and whether the legislative and 
executive branches of government had performed their duty as 
guardians of the people, or had assumed to themselves or ex- 
ercised other or greater powers than they were entitled to by the 
Constitution. The Censors were also to inquire whether the 
public taxes had been justly laid and collected in all parts of the 
Commonwealth, in what manner the pubho monies had been 
disposed of, and whether the laws had been duly executed. They 
were to have power to send for persons and papers; to pass public 
censures; to order impeachments; and to recommend to the Leg- 
islature the repealing of such laws as appeared to them to have 
been enacted contrary to the principles of the Constitution. 

That the Constitutions did not at once clothe themselves with 
sanctity is shown by the violations of the Pennsylvania instm- 
ment disclosed by the records of the Council. MadLson tells of 
them in No. 48 of “The Federalist.” Among them was the pas- 
sage of a great number of laws without observance of the rule 
that all bills of a public nature should be previously printed for 
the consideration of the people. The disregard of the funda- 
mental law appeared in both le^slative and executive acts. In 
part they were to be excused by the circumstances of war, “but 
the greater part of them,” says Madison, “may be considered as 
the spontaneous shoots of an ill-constituted government,” and 
he might have added that such acts may always be expected 
when the Constitution is grossly unsuited to actual conditions. 
Gouvemeur Morris was wise enough to recognize this. Writing 
to Timothy Pickering December 22, 1814, he said; “But, after 
all, what does it signify that men should have a written Con- 
stitution, oontainmg unequivocal provisions and limitations? 
The legislative lion will not be entangled in the meshes of a log- 
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ical net. It will always make the power which it wishes to ex- 
ercise, unless it be so organized as to contain within itself the 
efficient check. Attempts to restrain it from outrage, by other 
means, will only render it more outrageous. The idea of binding 
legislators by oaths is puerile. Having sworn to exercise the 
powers granted, according to their true intent and meaning, they 
will, when they feel a desire to go farther, avoid the shame, if not 
the guilt, of perjury, by swearing the true intent and meaning to 
be, according to their comprehension, that which suits their 
purpose.” ^ 

As the years have passed and Constitutions have hardened into 
institutions, their observance has become more natural, but not 
yet by any means universal. Many Legislatures habitually disre- 
gard their injunctions. This is especially common in matters of 
procedure, but also appears in the neglect to enact legislation 
that has been ordered. The Pennsylvania Constitution of 1873 
provided that the Legislature should reapportion the senatorial 
districts every ten years, but the Legislature of that State has 
repeatedly violated this provision. Other Legislatures have 
ignored injunctions on the same subject. The New York Con- 
stitution of 1894 declared that there should be no gambling at 
race tracks and that the Legislature should enact appropriate 
laws to enforce this provision. Yet gambling was permitted to 
flourish in that State until the heroic efforts of Governor Hughes 
secured appropriate legislation in 1909 by convening the Legis- 
lature in extra session for that express purpose.^ Congress, di- 
rected in effect by the Constitution to reapportion the members 
of the House among the several States after every decennial 
census, did not after 1911 act until 1929. 

Occasionally Legislatures, hke men, will be swept off their feet 
by some storm of passion and do things that in calmer moments 
their members will regret. Such was the case with what was 
known as the Personal Liberty hill passed by the General Court 
of Massachusetts in 1SB5 over the veto of Governor Henry J. 
Gardner, a veto exercised on the advice of Attorney-General 
John H, Clifford to the effect that the bill was unconstitutional. 
It was advice that to-day, with partisan bitterness long allayed, 
would be generally agreed to have been sound. Gardner had re- 
fused to remove Edward J. Loring from the office of Judge of 

' Diary and Letters 0 } Qourerrmr Morris, Anna Cary Morris, od., ii, 674. 

> F. A. Cleveland, Organised Democracj/, 880. 
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Probate, which he held in addition to that of United States 
Commissioner. In his capacity as Commissioner he had out- 
raged the anti-slavery sentiment of the State by his course 
in enforcing the Fugitive Slave Law against Anthony Burns, 
handing him over to his master amid scenes of intense excite- 
ment. The Legislature sought to remove Judge Loring by ad- 
dress, the peculiar Massachusetts practice by which the Gov- 
ernor removes on request of the legislature. Upon the Gov- 
ernor's refusal, the Legislature passed a bill that now seems 
clearly to have transgressed the limits between the branches of 
government, invading the executive domain by defining grounds 
for removal, and that of the judiciary by declaring the meaning 
of statutes relating to habeas corpus. Two years later the at- 
tempt to punish Loring was repeated and again the Governor 
refused. In his statement of reasons he deplored that the un- 
constitutional law yet remained on the statute books. 

It is probably inevitable that in times of great emotional stress, 
the harriers of Constitutions will be swept aside. So far our gov- 
ernment has survived such crises, but of course they spell great 
danger. We have been preserved by the common instinct of our 
people that safety lies in respecting the opinions of our judges. 

One State seeks that the legislator shall at any rate be con- 
scious of his delinquencies, for by the Mississippi Constitution of 
1890 every member is required to declare this in his oath : “ I will, 
as soon as practicable hereafter, carefully read (or have read to 
me) the Constitution of this State, and will endeavor to note, and 
as a legislator, to execute all the requirements thereof imposed on 
the Legislature.” 

That may be all very well as far as it goes, but it does not 
reach the real difficulties of the wcU-meaning lawmaker. It may 
tell him how he must vote if he is convinced that a proposal is 
unconstitutional, but it does not help him answer these ques- 
tions; 

How shall I vote if I doubt whether this proposal, however 
meritorious, is constitutional? 

How shall I vote if the position taken by the courts on like 
proposals makes it reasonably sure they would hold this one un- 
constitutional? 

No less a personage than a President of the United States, 
himself a veteran lawmaker, had occasion to set forth officially 
his views on the first of these questions. When President Tyler 
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signed the act for apportionment of Representatives, June 25, 
1842, he filed with it an "exposition” of his reasons, in the course 
of which he said: 

"In yielding my dovhis to the matured opinion of Congress I 
have followed the advice of the first Secretary of State to the 
first President of the United States and the example set by that 
illustrious citizen upon a memorable occasion. When I was a 
member of either House of Congress I acted under the conviction 
that lo doubt as to the constitutionality of a law was sufficient to 
induce me to give my vote against it; but I have not been able to 
bring myself to believe that a doubtful opinion of the Chief 
Magistrate ought to outweigh the solemnly pronounced opinion 
of the representatives of the people and of the States.” 

If wo are to accept Judge Cooley’s view, Tyler was in this 
matter right as a Senator and wrong as President, which, by the 
way, accords with the impression a good many had at the time 
about other things. Cooley says; “AVhoever derives power from 
the Constitution to perform any public function is disloyal to 
that instrument, and grossly derelict in duty, if he does that 
which he is not reasonably satisfied that the Constitution per- 
mits. Whether the power be legislative, executive, or judicial, 
there is manifest disregard of constitutional and moral obligation 
by one who, having taken an oath to observe that instrmnent, 
takes part in an action which he cannot say he believes to be no 
violation of its provisions. A doubt of the constitutionality of 
any proposed legislative enactment should in any case be reason 
sufficient for refusing to adopt it; and, if legislators do not act 
upon this principle, the reasons upon which arc based judicial 
decisions sustaining legislation, in very many cases will cease to 
be of force.” ^ 

Probably the chief of the reasons Judge Cooley had in mind 
was that the courts have a right to assume and do assume that 
legislators have voted according to the best of their judgment as 
to what the Constitution means. The Supreme Court of the 
United States, for instance, properly expects that a majority of 
the 96 Senators and a majority of the 435 Representatives voting 
have without serious doubt believed that a given measure did not 
violate the Federal Constitution. This makes a prima facie case 
for constitutionality from the start, a case that is to be over- 
thrown only by powerful and convincing argument. In other 

^ Constitutional Liviitationa, 74 , 
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words the benefit of the doubt accrues to the action of Congress, 
so that a largo share of the responsibility rests on the shoulders 
of its members. It is wholly unjustifiable for any of them 
to shirk this responsibility by saying, “Put it up to the 
Court.” 

On the other hand, if the Court has spoken first, on substan- 
tially the same proposal though in some other form, does it follow 
that the answer is final and binds the legislator to its acceptance? 
In answering, bear in mind that confronted again with the game 
question, the Court may change its mind. The problem was de- 
bated in the United States Senate in June and July of 1909, in 
connection with the income tax.^ Senator Cummins of Iowa said 
he had little regard for that sentiment which suggests it is an in- 
delicate and an improper thing for Congress again to ask the 
Supreme Court to review the Constitution. Senator Root of Now 
York thought the pending proposal not the ordinary case of a 
suitor asking for a rehearing ; he saw in it the boginniug of a cam- 
paign to compel the court bo yield to the force of the opinion of 
the executive and legislative branches; he deplored the breach 
between what he called the two parts of our Government, with 
popular acclaim behind the popular branch, aU setting against 
the independence, the dignity, the respect, the sacredness of that 
great tribunal, the Supreme Com-t. 

Usually it is vain for lawmalcer or executive ofiicial to persist 
in views contrary to those of a Supreme Court, but whether it is 
always incumbent on him to act in accordance with them is a 
question on which eminent, sincere, and patriotic statesmen have 
divided. Thomas Jefferson refused to obey the order of the court 
in the famous case of Marbury v. Madison. Andrew Jackson 
vetoed a bank bill because he deemed it unconstitutional, ah 
though the Supreme Court had held a like bill to be within the 
powers of Congress. Abraham Lincoln ignored the opinion of 
Chief Justice Taney to the effect that suspension of the writ of 
habeas corpus by proclamation of the President was beyond the 
authority given to him by the Constitution. 

In any case the legislator who sets his own opinion above that 
of the Court and deliberately votes for a measure the Justices 
think to be forbidden by the Constitution takes a tremendous 
responsibility that few prudent men will assume. For this reason 
our legislative bodies rarely invite a struggle with the courts on 

' Congrmioml Record, vol. 44, part 4, 3974 et sjg. 
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matters of much importance. Furthermore, these bodies pay 
heed to the judiciary not alone as matter of caution and comity, 
but also because ordinarily the judiciary can give practical effect 
to its views by the use of its formidable powers. 

The inevitable antagonism between the branches has at times 
driven the judges to extremes in defense, and they have been 
unable to resist the temptation to retort. To see the distance to 
which a hypercritical jurist can go, read what Judge Stuart of 
Indiana said in 1853, in the case of Maize v. the State (4 Ind. 
342): "The judiciary look to the acts of the Legislature with 
great respect, and reconcile and sustain them, if possible. . . , And 
yet there are considerations which might somewhat abate this 
blind respect for legislative exposition. . . . When we further re- 
flect on the manner in which important enactments are often 
passed through the forms of legislation, it would seem that our 
respect for the construction of the Constitution impliedly given 
by such acts, might be profitably qualified. If, for instance, it 
appears from the Journals, which are the records of the General 
Assembly, that the oonstitutionahty of the act had not been 
considered, such a tacit interpretation of the Constitution, even 
by so numerous and respectable a body, could scarcely be con- 
sidered of much weight or pressed upon us as authority. Thus, 
in the present instance, bill no. 142 of the house, which subse- 
quently became the act of March 4, 1853, does not appear 
to have been referred to the judiciary committee of either 
House. The question of its constitutionality was not even 
agitated.” 

If a question of constitutionality presents itself in the course of 
the consideration of a bfil, that is, occurs to the mind of an ordi- 
narily thoughtful legislator, of course it should be confronted. 
But the assumption that it is part of legislative duty to agitate 
the question of constitutionality on every measure is unnatural. 
In the relations of life we treat most things as normal, or few as 
abnormal, and in those matters where habit tells us normality is 
to be expected, we do not waste time by hunting for abnormality. 
To illustrate: We expect others to tell us the truth. Because 
there are liars, we do not pause to weigh every sentence we hear. 
Only when something puts us on our guard do we query. So in 
legi^ative work, the rarity with which any legitimate question 
of constitutionality can be raised certainly warrants the omission 
of any proof or record that it has been invariably raised. 
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As a matter of fact, under a party system of legislation it is 
reasonably sure that whenever the question of constitutionality 
ought to be raised, it will be. Von Holst has pointed out that it is 
impossible even hastily to turn over the pages of the debates of 
Congress without being struck by a very important circumstance, 
to be found in the histoi’y of no other constitutional State. Up to 
the year 1861, there were but few important laws of a general 
character proposed which, while under discussion, were not at- 
tacked by the minority as unconstitutional. The arguments wore 
scarcely ever confined to the worth or worthlessness of the law 
itself. The opposition in an extraordinarily large number of in- 
stances started out with the question of constitutionality. The 
expediency or inexpediency of the law was a secondary question, 
and was touched upon only as a confirmation of that first decisive 
objection.^ 

Very likely the Indiana judge had been led by the prevalence 
of this state of affairs to think it natural and normal. If such it 
was then, it certainly is not now. Perhaps because minorities 
have at last learned the futility of raising baseless questions, 
perhaps because constitutional channels are better defined, per- 
haps because the pressure of business no longer permits — what- 
ever the reason, legislators do not now pause to ask if each of 
hundreds of routine matters does not transgress some paragraph 
of the Constitution. 

This is not inconsistent with the belief that for various pur- 
poses, the detection of possible nnconstitutionality being one, it 
would be useful to have expert scrutiny of all measures in the 
course of enactment. The contention does not go beyond the 
point of holding that a Legislature is not remiss if it fails to make 
afiii'mative record that in respect of every measure constitution- 
ality has been “agitated,” to use the word of the Indiana judge, 
and that the lack of such a record ought not of itself to overthrow 
the presumption of validity. 

Laying aside the extremes of criticism, there remains a great 
mass of opinion that the situation is unsatisfactory, It is evident, 
in the first place, that questions of constitutionality take up a 
great deal of tho time and energy of the courts that might to 
general good be put into other things. Judge Alton B. Parker 
told the American Bar Association in 1906 that a substantial per- 
centage of the questions brought before the Appellate Courts are 

' CoastUuHcnal Hislory of V.S., i, 70 . 
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related to doubts of the validity of the laws under which actions 
are brought. Indeed, in the State of New York, in a period cov- 
ering about twenty years, the constitutionality of more than five 
hundred statutes was challenged in the Court of Appeals. The 
dovetailing of new legislation into existing law, and the cost of 
construing the possible meaning of a legislature, also enter into a 
considerable part of the annual output of twenty thousand de- 
cisions rendered by Appellate Courts. 

Judge Baldwin, in “The American Judiciary” (page 107), says 
that on the average probably one statute out of every three 
hundred enacted from year to year is judicially annulled. He 
speaks of the number of Acts of Congress and State statutes set 
aside by the Supreme Court of the United States as if it were 
very large. Although the aggregate is indeed big enough to con- 
stitute an evil demanding earnest attention, yet on the basis of 
percentages it seems very small to one with legislative experi- 
ence. Everybody admits that between “constitutional” and 
“unconstitutional” there is a borderland of no small width. Ee- 
member that the bills which become law are only those believed 
by the Legislatmu to be on one of the two sides of a very indis- 
tinct line. That it should err only once in three hundred times 
might well be thought proof of surprising legal instinct on the 
part of our Legislatures. Perhaps even the judges themselves 
sometimes forget that every case which reaches a Supreme Court 
has presented to some trained mind a reasonable chance for 
difference of opinion on a point of law. The reports now contain 
thousands on thousands of instances of this. With the apparently 
limitless chance for opposing views, the marvel is not that 
Legislatures have erred so much, but that they have erred so 
little. 

Furthermore, the man who dwells on the number of uncon- 
stitutional laws the Legislatures have enacted should in all fair- 
ness admit that in a hundred, perhaps a thousand times as many 
instances, they have themselves refused legislation urged upon 
them as meetmg a public need, likely to conduce to the common 
welfare, rejecting because beyond the powers given by the Con- 
stitution. 

There is the slightest of ground for thinking Congress has been 
seriously careless or blameworthy in this matter. Representative 
G. W. Ramseyer learned through, the Legislative Reference serv- 
ice that the sixty-eight Congresses up to March 4, 1925, had 
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enacted 50,060 laws, and that the Supreme Court, deciding in 
that time somewhat more than 30,000 cases, had found uncon- 
stitutionality in only forty-seven of these enactments, a small 
fraction of one per centd 
' Conormanal Becord, February 11, 1925, 3625. 



CHAPTER IX 

REPRESENTATION 

By the foregoing study of the development of lawmaking by 
Legislatures, it has appeared that in England a body of business 
agents, gathered to make a bargain with the King, gradually 
came to acquire the function of making all the written laws; and 
that in America bodies of men, chosen from the first to make 
laws, developed into what we now know as Legislatures, or Con- 
gress, here also m theory (save as to dhect legislation) the sole 
makers of written laws. This we call representative government. 
In a general way everybody knows what it means, for all know 
what it is, but search for scientific definition of it and you will be 
astonished at the scarcity thereof; or try to frame a definition for 
yourself, and you abandon the attempt in despair. The difficulty 
comes in trying to decide what is inpresentation and what is 
represented. Of the remarkably few concise definitions that have 
been framed by authoritative thinkers, one is by John Stuart 
Mill, who wrote a book with “Representative Government” as 
the title, in which he said: 

“The meaning of representative government is, that the whole 
people, or some numerous portion of them, exercise through 
deputies periodically elected by themselves the ultimate con- 
trolling power, which, in every constitution, must reside some- 
where. This ultimate power they must possess in all its com- 
pleteness. They must be masters, whenever they please, of aU 
the operations of government.” ^ 

This describes, but it does not define. It discloses one aspect of 
the relations between the government and the governed. It may 
cover substitution, but does not cover representation. It leaves 
unanswered the question — What is representation? It shows 
that the government is an agent, whose agency may be canceled, 
but it does not show the nature or extent of the agency. 

Take another definition, that of the apostle of minority repre- 
sentation, Thomas Hare: 

“Representation itself is a matter of daily occurrence, and 
common necessity. It is the vicarious performance of duties 

1 Repreemiatine Gotemment, chap. v. 
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which cannot bo personally executed. It intervenes in commerce, 
in Jurisprudence, in education, and in a thousand other forms. 
In a multitude of circumstances people are compelled to place 
themselves and their interests in the hands of others." “ 

This, too, makes of representation nothing but agency. It 
accords with the early nature of the member of Parliament. It 
is not adequate in description of the present member of Parlia- 
ment, Congress, or a State Legislature. It does not identify at 
all the subject of the function of representation. 

Examine next the views of that writer who has made for us the 
beat study of political terminology, Sir G. Cornewall Lewis. 
Says he: 

“A representative government is when a certain portion of the 
community, generally consisting either of aU the adult males, or 
a part of them, determmed according to some qualification of 
property, residence, or other accident, have the right of voting 
at certain intervals of time for the election of particular members 
of the sovereign legislative body.” “ 

This, too, is description rather than definition. It portrays 
the form without revealing the sphit. Skillfully avoiding sug- 
gestion of agency, it also avoids all other suggestion of function, 
save what is contained in the phrase “sovereign legislative body, ” 
and this is open to dispute, for if representative bodies in the 
United States were ever the depositaries of sovereignty, they 
surely are not to-day in those States that expose every legislative 
act to the Referendum. Even in England the appeal of a min- 
istry to the electorate raises a doubt as to what is “the sovereign 
legislative body.” In that word “sovereign” is the element 
of uncertainty on which Hobbes, Locke, Rousseau, Bentham, 
Austin, and so many others have spent then keenest logic. Is a 
government representative in which the representatives are 
mouthpieces? Or does the name imply independent volition? 
Permit a matter-of-fact illustration from quite another field: Is 
a representative government like an electric car driven by a 
current from a central station? Or is it lilce an automobile, carry- 
ing its own motor? 

Consideration farther on of certain practical phases of the 
problem may lead the reader to conclude that these questions 
cannot be definitely answered, or perhaps that representative 

‘ The Mectim of Eepreseiitalma, xixv, 3rd od, (1865) . 
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govemment may sometimes be one thing, sometimes tlie other. 
For the moment, anyhow, let us assume that no small part of the 
function of a representative is to interpret the will of the com- 
munity and put it into written law. Let us accept Burke’s view 
as he gave it in “Thoughts on the Cause of the Present Discon- 
tents” — a view, by the way, quite the opposite of that to be 
found in his famous Speech to the Electors of Bristol, which is to 
be examined later on, showmg once again how consistency is a 
virtue of weak minds. “The virtue, spirit, and essence of a House 
of Commons,” said Burke when lie was not justifying himself, 
“consists in its being the express image of the feelings of the na- 
tion. It was not instituted to be a controul ufon the people, as of 
late it has been taught, by a doctrine of the most pernicious 
tendency. It was designed as a controul /or the people.” 

Lot and Ballot 

How, then, are we to secure through representatives “the ex- 
press image of the feelings of the nation”? 

First, it might be answered, by havmg the nation elect its re- 
presentatives. To be sure, this is not beyond dispute. 

Simon Sterne has said that the act of voting is not a necessary 
element of representation. “It is a mere proof that the repre- 
sentative is the deputed authority for those who elect Wm. 
Judges who are not elected, administrators who are not elected, 
are in many respects as truly representative in the power they 
wield as the members of the legislative body who are directly de- 
puted by the people. Even in monarchies the King may repre- 
sent, and in most instances does represent, as to his right to 
reign, the actual will of the people, although the existing genera- 
tion may have had no instrumentality to express its will on his 
right to rule.” ‘ This is true enough and is not to he forgotten, 
but the fact is that by conventional usage political “representa- 
tion” implies chosen representatives. In defence of the Lewis 
definition, it might be said that convention also ha.s given to the 
word the implication that representatives shall be chosen by vote. 
But this has not always been the case, and some refoimers be- 
lieve it should not continue to bo the case, for they would revive 
the Greek practice of choice by lot. 

Aristotle said in "The Politics” that “the appointment to all 
offices, or to all but those which require experience and skill, 

1 " Eepresentation,” Lalor'a Cychpedia of PoKikal Scimeo, iii, 5S1, ' 
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should be made by lot." It was the procedure with which he was 
familiar. Fustel de Coulangcs tells us that for the Athenians the 
lot was not chance; it was the revelation of the divine will. Just 
as they had recourse to it in the temples to discover the secrets of 
the gods, so the city had recourse to it for the choice of its mag- 
istrate, It was believed that the gods designated the most 
worthy by making his name leap out of the urn. This was the 
opinion of Plato himself, who says, ‘‘He on whom the lot falls is 
the ruler, and is dear to the gods; and this we affirm to be quite 
just, The officers of the temple shall be appointed by lot; in this 
way their election will be committed to God, who will do what is 
agreeable to him." * The city believed that m this manner it re- 
ceived its magistrates from the gods.’ 

"It is surprising,” de Coulanges also says, ‘‘that modern his- 
torians represent the drawing of lots as an invention of the Athe- 
nian democracy, It was, on the contery, in full rigor under the 
rule of the aristocracy, and appears to have been as old as the 
archonship itself. Nor is it a democratic procedure; we know, in- 
deed, that even in the time of Lysias and of Demosthenes, the 
names of all the citizens were not put in the urn. ... It is worthy 
of remark, that when the democracy gained the upper hand, it 
reserved the selection by lot for the choice of archons, to whom 
it left no real power, and gave it up in the choice of strategy; who 
had then the true authority. So that there was drawing of lots 
for magistracies which dated from the aristocratic age, and elec- 
tion for those that dated from the age of the democracy.” ® 

A curious instance of attempt to revive the lot in more recent 
times is to be found in the I^ndamental Constitution for the 
Proviuce of East New Jersey in America (1683). This provided 
that the names of all qualified persons in a county should be put 
in a box, from which a boy under ten years of age should draw 
fifty. Prom these he should then draw twenty-five, who would 
be those eligible to be sent to the Great Council. The other 
twenty-five were to be nominators and were to pick out twelve 
from the first twenty-five, if three were to be elected, eight if 
two were to be elected: "first solemnly declaring before the sher- 
iff, that they shall not name any known to them to be guilty for 
the time, or to have been guilty for a year before, of adultery, 

* Plata, Laws, iii, 690; vi, 769. 

* The Ament City, 'Willard Stoall transl., 246. 

* Ibii., 240, aota. 
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whoredom, drunkenness, or any such immorality, or who is in- 
solvent or is a fool.” Then the three or two were to be elected by 
ballot. 

Those who to-day advocate the lot for the designating of legis- 
lators do not, of course, urge the argument of divine direction. 
They think it would secure the same probability of impartial 
judgment that is expected of jurors. More important, they think 
it would be likely to secure a more accurate reflection of the 
popular will, by bringing together in the work of legislation all 
sorts and conditions of men. However, their advocacy makes no 
headway. Not in our time is it likely that there will be any de- 
parture from the familiar method of choice by vote. 

Thorough treatment of the subject of voting would require a 
volume by itself. Only some phases of it more directly touching 
fundamental problems may here be noted. 

Certainly the most considerable and perhaps the most impor- 
tant controversy in this connection has been over the question 
whether the choice of the voter should be made in public or in 
secret. The dispute goes back more than two thousand years and 
from the very start has hung on the question whether it is better 
that the electorate should be guided, even controlled, or be in- 
dependent. The ballot — remember that in technical discussion 
the word commonly implies secrecy — the ballot was abolished in 
Athens by the thirty tyrants when they usurped power. Lysias 
says in one of his orations that they ordered the suffrages of the 
Areopagites to be public, in order to manage them as they 
pleased. When Rome, after the middle of the second century 
B.C., saw the ballot introduced by laws named from their authors 
— Gabinius, Cassius, Papirius, Garbo, and Coelius, aristocrats 
like Cicero bewailed the laws and declared their authore to be 
men of mean extraction and treasonable purposes. In his essay 
“De Amicitia” Cicero cited the ballot as among the dangerous 
measures that good citizens ought not to advocate, even though 
proposed by their friends. “Mark,” he said, “what ruin has al- 
ready resulted from the ballot, first enacted in the Gabinian law, 
and two years after in the Cassian. Now I seem to see the people 
no longer united in the Senate, and the highest interests disposed 
of at the will of the multitude.” He feared the ballot because it 
would diminish the power of the patricians, and like aU aristo- 
crats ho felt that safety was to be found only in the supremacy of 
his own class. In his oration for Sestius he said the people 
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though! their liberty depended on the ballot, but the nobles 
trembled at the license and daring of the multitude. 

Time did not remove the fear. The younger Pliny, in one of 
his letters written somewhere about the beginning of the second 
centmy of the Christian era, notices the restoration of the ballot 
in the elections as a remedy for the disorder that liad prevailed. 
“But I fear,” he says, “that in process of time evils will result 
from the remedy itself. There is danger that shamelessness may 
creep into these silent suffrages. For who cares for honesty so 
much in public as in private? Many regard reputation, but few 
conscience.” Centuries afterward, men writing from the aris- 
tocratic point of view found here a potent cause of the downfall of 
Eome, “The people’s suffrages,” declared Montesquieu, “ought 
doubtless to be public; and this should be considered as a funda- 
mental law of democracy. The lower class ought to be directed 
by those of higher rank, and restrained within bounds by the 
gravity of eminent personages. Hence, by rendering the suffrage 
secret in the Roman republic, all was lost; it was no longer pos- 
sible to direct a populace that sought its own destruction.” * 

Gibbon was of the same opinion. “As long as the tribes suc- 
cessively passed over narrow bridges and gave their voices aloud, 
the conduct of each citizen was exposed to the eyes and ears of 
his friends and countrymen. The insolvent debtor consulted the 
wishes of his creditor; the client would have blushed to oppose the 
view of his patron; tho general was followed by his veterans, 
and the aspect of a grave magistrate was a living lesson to the 
multitude. A new method of secret ballot abolislied the influence 
of fear and shame, of honor and interest, and the abuse of free- 
dom accelerated the progress of anarchy.” “ 

This was the frame of mind of nearly all educated Englishmen 
until well into the nineteenth century, when with the Reform Act 
of 1832 came complaints that the broadening of the franchise was 
largely nullified by the coercion of voters that was made possible 
by the publicity of the suffrage. In 1833 Grote the historian be- 
gan a series of powerful speeches for secrecy, which he continued 
yearly until 1839, but in vain, for the Chartists took up the issue 
and that of itself was enough to postpone change. In 1851 a 
measure for the ballot passed the Commons, but went no farther. 
It was not until the Ballot Act of 1872 that the use of printed 

' Spirit of lava, Book n, S, ■ 

’ Deciine ani Fall of the Bman Mmpin chap. xiiv. 
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ballots became compulsmy at all national and municipal elections 
save those of university candidates for Parliament. The Act was 
not passed without a long and hard fight, and then only as an ex- 
perimental measure, to remain in force for one year only, unless 
renewed. It has been renewed annually ever since by the Expiring 
Laws Continuance Act of each year, but curiously enough, though 
it was passed more than half a century ago, and though its lapse 
would throw the whole law of elections into confusion, it has not 
even yet found its place on the statute book as a permanent 
measure,^ 

The American colonies were far in advance in this particular, 
using the ballot almost from the very first. It quickly became the 
established practice in Massachusetts Bay and was provided for 
in the Fundamental Orders of Coimecticut. Several of the States 
made it obligatory by their first Constitutions, but voice-voting 
long after survived in the South, and Kentucky did not finish 
with it until 1891. It is curious to note the timid and apologetic 
way in which the first Constitution of New York (1777) ap- 
proached the matter. The section begins; “And whereas an 
opinion hath long prevailed among divers of the good people of 
tins State that voting at elections by ballot would tend more to 
preserve the liberty and equal freedom of the people than voting 
viva voce: To the end, therefore, that a fair experiment be made, 
which of those two methods of voting be preferred...." Ballot 
laws were to be passed, and if on trial they were found less con- 
ducive to the safety or interest of the State than the mva voce 
method, they might be repealed by a two-thirds vote. 

Massachusetts began as a State with constitutional provision, 
for “written votes” for representatives. In 1830 the Supreme 
Court held (Henshaw v. Foster, 9 Pick. 312) that this permitted 
printed votes, Thereupon half the secrecy of the ballot was 
speedily lost, because by using colored paper or distinguishing 
in some other way, each party had its peculiar ballot. In 1839 
the Legislature enacted that all ballots should be deposited 
“open and unfolded." Then came loud complaint of intimida- 
tion. Of course a campaign to return to the folded-ballot plan 
began at once. In 1843 a measure to that end was lost in the 
House by a single vote. The controversy went on with as much 
vigor here as the like struggle during the same period in England, 
Nobody, however, could think how to secure secrecy. A reward 

' Sir C. P. Ilbort, Parliamani, 66. 
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of several hunch'ed pounds was offered in England to anybody 
who would discover a feasible and effective mode of balloting. 
Tbe result was an ingenious machine that Amasa Walker saw 
while abroad. Promptly he remarked it would never do for the 
Yankees — it had too much machinery about it and would take 
too much time. But it set him a-thinldng, and in 1850 it occurred 
to him that the end could be achieved by using envelopes, in 
which the ballots could be put and then sealed. The idea was 
laughed out of the Senate that year, but in the next year, a 
change of parties having occurred, the measure met a more 
fortunate fate, becoming law.* Two years later, however, its 
effectiveness was impaired by an amendment permitting the 
voter to use the envelope or not, as he might see fit. 

The Australian Ballot Act, adopted by Massachusetts in 1888, 
replaced all former methods of getting secrecy. Massachusetts 
was the first American State to enact a State-wide law. So 
quickly did the system approve itself, that within seven years it 
had been adopted by all save four of the other States. It ap- 
pears to have established beyond any likelihood of change in our 
time, that the electorate shall have all the freedom that secrecy 
can bring, for expressing the common will without coercion, in- 
timidation, or pressure of any sort. 

The belief of Cicero and a thousand other aristocrats that the 
masses must be guided or else ruin will follow, has found expres- 
sion in other devices than the public ballot for controlling the 
electorate. Observe, for instance, how the voters of the Mas- 
sachusetts Bay Colony were helped to choose the right men for 
Assistants in 1635. Winthrop describes the election: “The Gov- 
ernor and Deputies were elected by papers, wherein their names 
were written; but the Assistants were chosen by papers without 
names, viz; the Governor propounded one to the people, when all 
went out and came in at one door, and every man delivered a 
paper into a hat, such as gave their vote for the party named 
gave in a paper with some figures or scroll in it, others gave in a 
blank.” 

Here were the crude beginnings in America of a nominating 
process destined to grow till it should play a greater part in the 
choice of lawmakers and executives than the election itself. 
When the emigrants from Massachusetts founded Connecticut 
in 1639, their Constitution, the "Fundamental Orders," limited 

’ Debates in the Mass. Concenlion oj 18BS, i, BM et sjg, 
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the choice of magistrates to the men nominated at some pre- 
ceding session of the General Court, each town making not more 
than two nominations and the Court adding as many as it chose. 
Out of this grew a more elaborate system for keeping well in hand 
the choice of these dignitaries, the upper branch of the Legisla- 
ture. In September of each year every freeman was required to 
nominate twenty men for Assistants. Then the names of the 
twenty man getting thus the most votes were submitted for the 
final election, twelve to he chosen. The names on the list wore 
arranged according to seniority of service in the case of those who 
had previously held the office of “Assistant,” and each name had 
to be voted for separately by each voter according to its place on 
the list — a rule which subjected the hindmost names to ob- 
vious disadvantage. Under this system the advance toward 
public honors was necessarily slow. Only those who had become 
the objects of more or loss general observation throughout the 
whole colony could hope to be even nominated for colonial 
office.^ 

Massachusetts adopted the same plan. On the 19th of October, 
1649, it was provided that not exceeding twenty should be nom- 
inated for Assistants by the freemen of the towns. On the count- 
ing of the ballots, the twenty having the most votes were to be 
placed before the Court of Election for Assistants. The law fur- 
ther said: "... and as any have more votes than other, so shall 
they be nominated, except such of their twenty who have been 
magistrates the year before, who shall have precedency of aU 
others in nomination on the day of election.” ^ Since under this 
plan candidates for reelection, if among the successful twenty, 
had their names submitted first for acceptance or rejection, their 
advantage was such that in practical result life-tenure for the 
Assistants was the rule. 

In 1680 the General Court elaborated this into a system of 
that experimental type which has never made headway, though 
still finding apostles here and there. With eighteen Assistants to 
be chosen in the end, it was provided that each voter should 
name up to twenty candidates in a general list, without restric- 
tion as to residence. The twenty-six getting the most votes 
should be the nominees, of whom eighteen were to be chosen at 
the main election following. 

‘ James C. Welling, “An Address on Connoetioiit Federalism,” before the N,Y. 
EistorioaL Society, November 18, 1890, 39. 

* Records oj the Colony of the Mass. Bay in N.E., m, 177. 
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There is little doubt that Massachusetts is to be credited with 
the origin of that nominating device known as the caucus. The 
word first came into use about 1724. The elder Samuel Adams, 
a well-to-do Boston brewer, with a score or so of other citizens 
held meetings “to lay plans for introducing certain persons into 
places of trust and power.” The participants were in part ship- 
wrights and it has been thought that the “calkers” club came to 
be known as the “caucus.” This derivation of the word has been 
declared fanciful, but nobody suggests one much more plausible. 
Anyhow the idea throve and grew into a great American institu- 
tion. Only within the last half-century has it been copied in 
England. 

With the development of the party system after the formation 
of the TJnion, the nominating process became elaborate and con- 
trolling for all elected officials. A century later free and open 
conference, the real virtue of the caucus and convention, their 
paramount justification, had well-nigh disappeared. In the 
larger cities all pretense of it had been abandoned. Each party 
kept its caucus polls open for hours, making useful discussion of 
candidacies impracticable. Committees chosen on the spot could 
no longer deliberate and advise. Lacking official control, 
schemers and rascals could intimidate or corrupt the voter, stuff 
the ballot boxes, vitiate the count. In many places caucuses had 
become a public scandal. Conventions, too, were often manipii- 
iated indecently, but their downfall was chiefly due to the fact 
that for the most part they no longer served any useful purpose, 
having degenerated into a piece of machinery that rarely did 
good and often did harm. This followed because the practice of 
sending pledged delegates in disputed districts had become gen- 
eral. Where there were but two candidates for one position, the 
election of pledged delegates made a convention useless, a sheer 
waste of time. Only with more than two candidates, and no one 
of them capturing a clear majority of the delegates, could a con- 
vention count. Even in that ease there was rarely any longer the 
utility of free and open conference, discussion, deliberation, for 
the outcome usually depended on powers of endurance or on in- 
trigue or on venal factors. 

The evils of all this had become so evident and so serious tliat 
proposals to got rid of them by regulating the caucus and elimi- 
nating the convention gradually won favor until nearly the whole 
country had come under the system known as the “direct pri- 
jnary," 
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No reasonable man ever thought this would prove a panacea. 
There are no panaceas in pohtics. What can be fairly said is that 
it is a system with less e-^s than those that had debauched the 
previous system. In their youth the caucus and convention had 
furnished perhaps most nearly the best method for preliminary 
selection of candidates that could be devised. Those who want 
to return to them, forget what they had become in their ma- 
turity. Particularly disturbing is the lack of memory in the 
matter dwelt upon most, that of expenditure. Many have for- 
gotten that it usually cost more to get a nomination through 
pledged delegates than it now costs by dhect voting, assuming 
like conditions in the campaign. 

In point of principle this matter of expenditure raises the issue 
that furnishes the vital problem in the whole election process, 
the issue of whether it is better to get the judgment of as large a 
part of the electorate as possible, or to rely upon that of the few 
who take a considerable and continuing interest in affairs politi- 
cal. It is the old, old question of government by the many or 
government by the few. Whatever may be the abstract merits, 
in point of concrete application to candidacy it may be permitted 
to one who has had personal experience with both systems, to 
testify that he would rather entrust his fortunes to the many 
than to the few. 

This is said with no animosity toward political leadership. 
Until human natuin changes, as long as some men have ambition 
to lead and most men are glad to follow, the expression of the 
popular will in the choice of representatives and servants will be 
guided — to greater or less degree as the popular mood of the 
moment permits — but always guided, and as a rule usefully 
guided. As far as the direct primary gives chance for wider judg- 
ment of the wisdom of specific leadership when the occasion may 
arise, it surely has merit. 

Since all political processes change and develop, it may he con- 
fidently asserted that the direct primary is not a finality. It will 
grow into somethmg better. Some day, though perhaps not short 
of the millennium, we shall reach the point where political lead- 
ers will show such fairness, such wisdom, such patriotism that 
there will be no need to do other than always follow their advice. 
Meanwhile the situation is still with us much as it has become in 
England, according to that vivacious writer, H. G. Wells, who 
says: “In Great Britain we do not have Elections any more; we 
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have Rejections. What really happens at a general election is 
that the party organisations — obscure and secretive conclaves 
with entirely mysterious funds — appoint about 1,200 men to be 
our rulers, and all that we, we so-called self-governing people, are 
permitted to do is, in a muddled, angry way, to strike off about 
half of these selected gentlemen.” * 

Indieect Euectiok 

Another device for putting the brake on the popular will is 
that of indirect election. From the adoption of the Federal Con- 
stitution we have used it in choosing the President, and until re- 
cently it was the method for choosing United States Senators. 
Kentucky put it into her first Constitution (1792), for the choice 
of Governor and of State Senators. Every four years the voters 
of each county were to elect members of an electoral college, in 
number as many as the Representatives to which they were en- 
titled. Doubtless the idea was suggested by the newly adopted 
Federal Constitution. It quickly showed its defects and disap- 
peared when a new State Constitution was framed seven years 
later. 

In France three quarters of the Senators are chosen by elec- 
toral colleges, one in each Department, made up of its Deputies, 
members of its general council, members of the councils of the 
arrondissement, and delegates chosen by the municipal councils 
of the communes of the towns. Inasmuch as no city save Paris 
can have more than twenty-four momhers, and each village has at 
least one, tins usually gives the rural districts overwhelming con- 
trol, so that Gambetta could call the Senate the Great Council of 
the Communes of France. Some of the colleges are very large; 
that of the Department of the Seine has more than a thousand 
members. This gives to their work much the character of an 
American nominating convention, with the same wire-pulling, 
bargaining, and manipulation in general. However, the result is 
said to be the passage of leading men from the Chamber to the 
Senate, and consequently the entry of the most eminent men of 
the political world into the higher chamber.^ 

Indirect election is a feature of the soviet form of government 
devised by the Bolsheviats in Russia upon the overthrow of its 
autocracy. At this writing exact and ample information is not 

1 Social Forces in England and America, 88 (May, 1912). 

* roseph. Barthclemy, The Gmemmml 0 / France, 1. Bayard Morris tr., 71, 
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even yet available, but such as we have indicates that in this re- 
spect the revolutionaries have taken a course directly the oppo- 
site of that which had been supposed to be the tendency of de- 
mocracy in our own land. Here we have been removing obstacles 
from the path of popular power. The Bolshevists began by in- 
terposing obstacles. Their system is that of the pyramid. Its 
base is much narrower than is contemplated by what is com- 
monly thought of as universal suffrage. Only men who w'ork 
with their hands, it is understood, elect the delegates to the local 
soviets, which are bodies in the nature of our city councils, hut 
much larger, cities having one delegate for each thousand in- 
habitants, smaller places for each himdred. These local soviets 
send delegates to assemblies for larger areas — rural districts, 
counties, and provinces; also there is a regional assembly of re- 
presentatives from city and county assemblies. The next higher 
tier seems to be the AE-Ilussian Congress constituted of dele- 
gates from the city soviets and piovineial assemblies, or if the 
provincial bodies are not invoked, of representatives from the 
city and county assemblies, 1400 in number, one for every 125,- 
000 of population. Apparently at this step one more filtration 
of the popular will is required in the country districts than in the 
cities. Next comes the choice of an executive committee of not 
more than two hundred, made by the Congress. Presumably 
there is a final step in the choice of the real executive or small 
group of executives. 

It would be hard to imagine a system more likely to fail in 
giving effect to the will of the masses, or at any rate more capa- 
ble of perverting that will. 

The Turkish Constitution turned over to the National As- 
sembly the task of devising how its 283 members should he 
chosen and the Assembly decided upon indirect election. Every 
conomune chooses one secondary elector; another if it has from 
200 to 300 voters; a third if from 300 to 500; and so on. These 
seoondaiy electors choose the Deputies. Any primary elector 
may be a seeondaiy elector if not a domestic servant nor notori- 
ously in bad circumstances. The same plan was followed for the 
youthful Parliament of 'Iraq, which has 88 members, distributed 
among the fourteen administrative units (liwa) into which the 
country is divided, so that each gets several members. The 
secondary electors, one to each 200 voters, are chosen by the 
smallest units — villages, groups of villages, or tribal areas. 
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Usually the voter has to vote for more than one elector. The 
colleges of secondary electors thus formed are small bodies said 
to be for the most part composed of comparatively sensible, 
educated, and intelligent men, fairly representative of the differ- 
ent interests and classes of the community.^ 

What in effect will be indirect election is provided by the elec- 
toral law passed in Italy in 1928 at the behest of Mussolini, 
The syndicalist organizations and others are to nominate candi- 
dates for the Chamber of Deputies, to the number of twice those 
to be chosen. Mussolini’s report accompanying the biU when it 
was laid before the Chamber boldly challenged the belief that 
the electorate as such can wisely select candidates for office. 
“The masses by themselves alone,’’ he said, “are incapable of 
forming spontaneously a collective will of their own, and even 
less capable of proceeding spontaneously to a selection of men to 
represent them, This is expressed by the fonnula: ‘Democracy 
does not exist in Nature.’ Where a hundred people are assem- 
bled, they are inevitably led by one, two, or three individuals, 
who guide them in accordance with their own interests and their 
own opinions.... The problem of the Government, therefore, is 
never solved by relying on an illusory will of the masses; it is 
solved by a wise choice of the directing minds. ... To place the 
choice of candidates and Deputies completely in the hands of the 
electoral body, composed of an inchoate mass of heterogeneous 
individuals, means in reality placing their choice in the hands of a 
few intriguers who appoint themselves to be the spiritual guides 
and teachers of the masses,’’ ® 

On the other hand it would seem inevitable that any form of 
indirect election wiE in the long run militate against the theory 
that the legislative body should, to recall Burke’s phrase, be 
“the express image of the feelings of the nation.” It must foster 
what he called that “doctrine of the most pernicious tendency," 
the doctrine that the legislature should be "a oontroul upon the 
people.” 

If electing is but one of the public duties of the men composing 
electoral colleges, as was the case when our State Legislatures 
chose United States Senators, evils become notorious. Huge ex- 
penditures, bribery, fraud are not infrequent; trading of votes 
and the lesser forms of chicanery are common. 

I “The Worldng of the 'Iraq ParUameut,’’ Eamd Tahlo, Dooembor, 1926. 

^ * For full text (see Current Eislory, May, 1028. 
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On the other hand, where electors are chosen with no other 
function than that of electing, they become mere dummies, re- 
cording the decision that has been reached at the polls between 
rival groups of would-be electors each pledged to a candidate. 
So it followed almost at once in the matter of the American 
President. The framers of the Federal Constitution expected 
that the presidential electors, picked out as the wisest men in 
each State, would without preconceived notions canvass the 
situation and agree on the beat man. After the first choice, that 
of Washington, which was unanimous, parties developed and 
since then the electoral colleges have been an idle ceremony. No 
way to make it otherwise has been seriously urged, which would 
indicate that nobody now thinlm a genuinely indirect choice of 
the President desirable. There is some grumbling about the 
Senators and there are thoughtful men who wish their election 
had never been made direct, but return to the old method is 
wholly improbable. As for the Eepresentatives, no suggestion of 
indirect choice would get a hearing. 

The Voting Problem 

Voting has long been urged as a duty by editors, by essayists, 
and especially by speakers in political campaigns. Of late many 
other public-spirited persons have joined in the movement to 
bring home this duty to the electorate, preaching it not only 
individuaUy, but also through numerous organizations that 
ought to have wide influence. They had become alarmed by the 
discovery that whereas of all qualified citizens 80 per cent voted 
in 1896, only 73 per cent voted in 1600; 62 per cent in 1912; and 
49 per cent in 1920, The figures of 1924 showed a turn upward, 
but only slightly more than 50 per cent of the qualified went to 
the polls. The patriotic were stirred to new efiorts, yet the Na- 
tional Civic Federation, foremost in the movement, was obliged 
to admit after the election of 1926 that the campaign had failed 
to secure the hoped-for results, the 1926 vote being less than that 
of the preceding off-year, 1923, and far below that of the presi- 
dential year, 1924, 

With the election of 1928 came sharp change. One calculation 
is that 85 per cent of the electorate voted. This was phenomenal , 
abnormal. Factors rarely influential in our public affairs stirred 
the masses. The appeal was to emotion rather than intellect. 
Prejudice was aroused, passion fanned. This brought to the polls 
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millions who ate ordinarily indifferent. It is not to be conceded 
that this altogether exceptional episode indicates an enduring 
revival of active interest in public affairs. Whether or not it is 
repeated in a national campaign, it is not likely to have wide- 
spread and prolonged influence on State and local politics in the 
way of customarily bringing to the polls large numbers of those 
habitually apathetic. The thoughtful will still have plenty of 
occasion to ask why citizens do not vote. 

In search of an answer to that question, a most admirable 
inquiry, illuminating and useful, was made after the hard-fought 
mayoralty election in Chicago, April 3, 1923. The results were 
published in a book, “Non-Voting,” by C. E. Merriam and 
H. F. Gosnell, wliich should be studied by anybody who has 
accepted without question the theory that failure to vote is 
either inexplicable or inexcusable, or who has without reserva- 
tions endorsed the Get-out-the-Votc campaign. In this instance 
with approximately 1,460,000 citizens of voting age, of the 
900,000 and more who were registered, 723,000 or so voted — 63 
per cent of the men and 35 per cent of the women. About 182,000 
Med to vote. The inquiry covered examination of 6000 of the 
non-voters — a representative cross-section, reaching to all parts 
of the city and all classes of the people; statistical data as to age, 
sex, and like factors from the books of the Election Commission- 
ers and census material; some studies of particular districts and 
individuals; and opinions secured from about 300 persons expert 
in the election processes. 

It was found best to confine the tabulation of the individual 
examinations of non-voters to 5310 cases, which furnished the 
following summary of reasons: 


Inertia; general indifference; indifference to the particu- 
lar election; neglect; intended to vote but faded; ig- 
norance or timidity: failure of party workers 

Physical difficulties; illness; absence; detained by help- 
less members of families 

Disbelief in voting; of women; objection of husband; dis- 
pst with politics or with own party; belief vote counts 
for nothing; corruption of ballot; disbelief in all politi- 
cal action 

Legal and administrative causes: insufficient legal resi- 
aence; fear of loss of business or wages; congestion at 
polls; poor location of booth; fear of disclosure of age 


Cases 

Percentagea 

2349 

44.3 

1361 

25.4 

944 

17.7 

666 

12.6 

5310 

100 
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Ranking thirteen reasons in their order of importance showed : 


General indifference 

lUneaa 

Absence 

Neglect; intended to vote but failed 
Disbelief in women’s voting 
Ignorance or timidity regarding elections 
Fear of loss of business or wages 
InsufScicnt legal residence 
Disgust with politics 
Indifference to particular election 
Detained by helpless member of family 
Disgust with own party 


Caa« Percontagea 

1347 2S.4 

647 12,1 

689 11.1 

448 8.4 

414 7.8 

378 7.1 

289 6.5 

274 5.2 

230 4.3 

129 2.5 

115 2.2 

105 2. 

4965 93,8 


Seven other reasons related in each case to less than one 
hundred persons, two per cent of the whole. 

“General indifference” was twice as common among the 
women as among the men who failed to vote. Three out of four 
of the indifferent non-voters were housewives. This cause was 
found to be more common among the young than the old, and 
least common with the middle-aged. The poor disclosed it more 
than the well-to-do. Foreign birth was closely related to habitual 
non-voting; native birth to occasional non- voting or failure to 
vote in this particular election. Especial interest attaches to 
nearly four hundi-ed short paragraphs on individual cases. One 
rises from them with grave doubt as to the wisdom of the “ Get- 
out-the-Yote” programme. Surely very few of these four hun- 
dred would have given really useM help in determining the elec- 
tion in question. 

Further inquiries of the same sort are much to be desired. 
They may disabuse us of sundry wrong notions. Take, for in- 
stance, the impression that the educated classes are the most re- 
miss in the performance of civic duty. Yet a study of absentees 
from the election of November 4, 1924, in Delaware, a typical 
Ohio community, by student interviewers of the Ohio Wesleyan 
University, showed that of the electors without schoolroom 
training, only 34.9 per cent voted; of those in the elementary 
group, 57.2 per cent; in the high school group, 69.G per cent; and 
in the college group, 78.1 per cent. Such a showing is worth 
verification by studies elsewhere. 

If this Delaware situation is really typical, what we call the 
educated classes do not seem strildngly remiss when you remem- 
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ber the Chicago disclosure that one quarter of all absence is clue 
to excusable physical cause. Should the indifference of the classes 
with leas education give us ground for anxiety? Or are there 
compensations? 

Remembering always that schooling and intelligence are not 
necessarily correlative, yet our most cherished institutions would 
be vanity were not our educated classes as a whole the more intel- 
ligent. Of late we have come to understand that intelligence 
ranges the scale from 0 to 100 with some approach to even dis- 
tribution. We always knew there were differences, but we were 
content with dividing manlcind into two classes, the sane and the 
insane, rather sharply demarked, and with the coming of de- 
mocracy we allotted to all those above the line an equal share in 
political powers, privileges, perquisites, rights, and duties. The 
new psychology has now taught us that the sane vary in their 
sanity, or at any rate in their wisdom, and it is no longer heresy 
to recognize that half the sane are wiser than the other half. 
Indeed it is now almost safe to speak of morons. Taking what 
risk remains, let it be asked whether it is in fact vital for the 
public welfare that the morons of the land should be either 
tempted or driven to tlie polls. As an ethical principle we have 
accepted it as established that the State needs and may expect 
contribution of judgment from every person made an elector by 
law. But how about the man who has no judgment or none 
worth while on things political? 

May it not be that many such men stay away from the polls 
with the conscious Imowledge or the intuition that they can con- 
tribute nothing to the common stock of wisdom. Men of great 
intelligence often refuse to vote for candidates of whom they 
Imow nothing. Men of less intelbgence may thinlc they should 
enjoy the same privilege. 

The really important thing is not that men should express 
opinions but that they should have opinions to express. Cam- 
paign leaders by remembering this would serve the public wel- 
fare more and might serve their own interests more if they put 
the emphasis on instructing rather than on exciting the voter, 
The informed citizen is the useful citizen. Prom the public point 
of view his vote is the only vote worth having. Do not worry 
about the absence of the uninformed. 

One possible help for the situation deserves more attention 
than it has yet received. Nearly all the States now provide in 
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some measure for absentee voting. The privilege so far has been 
restricted to those who cannot easily go to the polls. In principle, 
however, if one man may vote by mail, why not every man? It 
seems as if this ought to secure not only more general voting, but 
also voting more informed, dehberate, and thoughtful, It may 
be worth trying. 

In France may be found an expedient that tends, though in- 
directly, to stimulate voting. If less than half the registered 
voters go to the polls, the election must be held over again. 
With us the fear of a resulting expense might incite local author- 
ities to use more pains for informing and reminding the electorate 
that an election is pending or in progress. Also party committees 
would not like to have to do their work twice. Framers of elec- 
tion laws might well consider the idea. 

They are giving more thought, however, to the theory that the 
individual voter, rather than the community, should suffer from 
what is viewed as neglect of duty. It is revival of an ancient 
principle. In Athens the lexiarchi sent their toxot© before them 
to mark with red-powdered cords the white garments of those 
who tarried, so that they might be deprived of the tickets by 
which they could draw pay. Nowadays nobody thinks of com- 
pensating citizens for voting, and so there can be no forfeiting of 
pay, but the same end can be secured by penalties. Since 1893 
the Constitution of Belgium has said: "Voting is obbgatoiy.” 
Failure to appear at the polls, without adequate e.xcuse to the 
election olBcer, is a misdemeanor. After the closing of the polls a 
Hst of those who have not voted is sent to a justice of the peace. 
In the following week every absentee can send a letter setting 
forth the reasons and the means of proving them, such as a 
medical certificate. If the excuse is not accepted, the culprit is 
ordered to appear, and after his explanations have been heard 
the case is decided without appeal. The penalties are slight — 
for the first offense a fine of from one to three francs; for the 
second within six years a fine of from three to twenty francs; for 
the third within ten years the same fine and the posting of the 
elector’s name on the walls of the City Hall for a month; andfor 
the fourth within fifteen years without good cause, the voter’s 
ti OT R is to be dropped from the voting list for ten years and dur- 
ing that time he cannot receive any nomination, decoration, or 
mark of honor from the public authorities. Professor Ldon 
Dupriez of the University of Louvain, writing a report on the 
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subject for the Massachusetts Convention of 1917, said the sys- 
tem had been very successful. In twenty years the number of 
registered voters who had failed to vote had never been naore 
than six per cent and there had been adequate causes explaining 
at least a third of the absences. In Spain, on the other hand, 
compulsory voting, introduced in 1907, has been a failure; at 
least one third of those who have the right of suffrage do not vote 
at all. Dr. Cesar' Barja, reporting on the subject, said he did not 
know of a case where punishment had been inflicted.^ 

Voting is compulsory on cantonal matters in five Swiss cantons, 
but the obligation is not rigorously enforced, excuses being freely 
accepted, Theorists are divided as to the merits. In its favor 
Felix Bonjour, former President of the Swiss National Council, 
says it “has an unquestionable educational value," in that “it 
forces the elector to reflect upon the questions presented to him 
and gives him a vivid realization of one of the most important 
civil duties." ® On the other hand a singular result of the law has 
been its bringing to the polls many persons unwilling to exercise 
judgment. The report is that sometimes as many as a fifth of 
the voters cast blank ballots.* 

Czecho-Slovakia by statute in 1920 provided for compulsory 
voting, with penalties of fines running from 20 to 5000 crowns, or 
imprisonment of from 24 hours to a month. A despatch from 
Hungary in the same year said proceedings had been instituted 
against 120,000 absentees. By decree of March 3, 1922, penalties 
were proportioned to taxes paid. In 1923 the Rumanian Con- 
stitution proscribed compulsory voting for the election of mem- 
bers of both branches. In New Zealand since 1893 the name of a 
voter not voting has been stjicken from the list; unless his excuse 
satisfies a court, he loses his vote at the next election. In Tas- 
mania the absentee has his name stricken from the list unless it is 
there by reason of the fact that he is an owner or occupier of 
property, The Commonwealth of Australia provided in 1924 
that to evei’y man not voting should be sent a form for him to fill 
out with the reason. If the form is not returned within twenty- 
one days or the reason is not satisfactory, he is to be fined two 
pounds. Absence from the poDs, which in the election before the 
law went into effect had been about forty per cent, fell to about 
nine per cent in the following election. 

1 Bulietini for Mass, Conslitulional Cotuienlion of t917-i9, n, 237. 

• Beal Dmoomey m Oiieratian, 175. 
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Ambassador Naon of Argentina, asked at a meeting in thia 
country whether there were any features in the governmental 
system of Argentina to which he attributed any part of its 
remarkable development, is said to have answered that there 
were three — compulsory education, compulsory military 
service, and compulsory voting. The delmquent there is to 
have his name published as rebuke, and is to be fined ten 
dollars for the first offence, with the fine duplicated for repeti- 
tions. 

The scanty colonists of America felt the need of every man’s 
help. So those of Plymouth enacted, according to the revision of 
1636: “And for default in case of appearance at the election 
before mentioned without duo excuse each delinquent to be 
amerced in three shillmgs sterling.” In 1661 the penalty for not 
attending Courts of Election or else not sending votes by pro.xy 
was made ten shillings, “unless some unavoidable impediment 
hinder such in their appearance.” ‘ Other colonies had like laws. 
Virginia maintained hers throughout her colonial history. There 
the first law on the subject made the fine one hundred pounds of 
tobacco, and in 1662 this was increased to two hundred pounds. 
In 1734 Delaware made voting compulsory for all qualified 
electors, under penalty of a fine of twenty shillmgs. Some of the 
New England towns fined freemen who came late to the town 
meeting. 

Georgia in her first Constitution (1777) provided; “Every 
person absenting himself from an election, and shall neglect to 
give in his or their ballot at such election, shall be subject to a 
penalty not exceeding five pounds; the mode of recovery and 
also the appropriation thereof, to be pointed out and directed by 
act of the Legislature: Provided, nevertheless, That a reasonable 
excuse shall be admitted.” This disappeared with the Constitu- 
tion of 1789. No other State b^an with the colonial idea of a 
money fine and for a long time there was no serious attempt to 
revive the practice. In 1860 Governor Morgan of New York said 
in his message that “every effort should be made to encourage, 
and perhaps compel, the legal voters to exercise the right of vot- 
ing, which is at once a privilege and a duty.” The subject was 
suggested, but not seriously considered, in the Convention of 
1867. Governor HiU, in 1889, said it seemed reasonably clear 
that it was “the duty of every citizen to take an interest in public 

1 Laws of tho Colony of New PlyitiouiJi, 41 , 128 . 



'218 


LEGISLATIVE PRINCIPLES 


affairs, and to exercise the elective franchise at each general 
election,” and he recommended to the Legislature the considera’ 
tion of the subject of maldng that duty compulsory by statute. 
In 1891, following a repetition of his suggestion, a bill was in- 
troduced, but not passed. Earnest argument was made for the 
idea in the Convention of 1894, but not successfully.^ 

Agitation of the subject continued and in 1898 North Dakota 
by amendment authorized the Legislature to prescribe penalties 
for failing, neglecting, or refusing to vote at any general election. 
However, the authority has not yet been used, Massachusetts 
gave like permission to its Genei’al Court in 1918. In the Con- 
vention the margin was narrow, and at the polls the vote was 
134,138 for to 128,403 against — the smallest majority given to 
any of the nineteen amendments submitted in that year. No 
action has Mowed. 

Of other ballot problems, that most discussed in the United 
States at the moment concerns the task imposed on the voter by 
the multitude of decisions he is asked to make. To meet this, 
what is Icnown as “the short ballot reform” is earnestly urged, 
There can bo no question that at present even the best-informed 
voter does not have personal laiowledgo of the qualifications of a 
tithe of the candidates between whom at most elections he must 
choose. The problem, however, bears upon lawmaldng only in 
that present conditions make reliance upon party organizations 
almo.st inevitable, and compel the voter to assume that parly 
candidates will favor the enactment of mcasmes commended by 
pai'ty platforms or in harmony with known party tendencies. 
Woodrow Wilson, before he held office himseE, advanced this as 
one of the explanations of his belief that “our State governments 
are, many of them, no longer truly representative governments.” 
Said he; “It is impossible for the voters of any busy community 
actually to pick out or in any real sense choose the very large 
number of persons we caU upon them under our present state 
constitutions to elect. They have neither the time nor the quick 
and easy means of codperation which would enable them to make 
■up the long list of candidates for offices, local and national, upon 
which they axe expected to act. They must of necessity leave 
the selection to a few persons who, from one motive or another, 
' volunteer to make a business of it. These are the political bosses 
tand managera whom the people obey and affect to despise. It is 

1 C. Z. Lincoln, ConaHtutional Hislors of New York, in, 132. 
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unjust to despise them. Under a system of innumerable nomina- 
tions they ate indispensable....” * 

It is quite possible, however, to see in long ballots evils that 
ought to be avoided, and yet doubt if their correction wiU make 
our State governments materially more representative. The 
candidacies for membership in the State Legislature are usually 
those about which the voter is best informed, Unless the parly 
system disappears, which does not now seem likely to happen in 
the near future, these candidacies would with the short ballot 
be conducted much as they have been with the long ballot. The 
rclorm is, in my judgment, likely to affect the administrative 
more than the legislative department of government. 

The technicalities of election have a history of their own, in- 
teresting to the curious, but of little practical consequence to-day, 
for the problems appear to have been solved and the practice has 
settled down to a routine rarely changed in any matter of prin- 
ciple. We need not concern ourselves here with writs, sum- 
monses, and the like, but it may be worth while to remind the 
student of Legislatures that the return of a member, as the term 
is commonly used, denotes the election merely; but in its tech- 
nical sense, it denotes the instrument by which the election is 
authenticated, or certified from the constituent to the repre- 
sentative body, 

1 Constitutional Government in the O.S., 189 ei sgg. 



CHAPTER X 

MAJORITY AND PLURALITY 

It is the custom to proceed as if the will of the gi'cater part of any 
•voting body were the will of the whole. The assumption is that 
the majority shall prevail. No assumption in all the range of 
political science gets less question, and none is more important. 
It is the corner stone of safety. Yet think of what it means. Re- 
flect for a moment on the significance of an assumption, a con- 
vention, whereunder the vote of one man, thrown in the waver- 
ing scale, may change the course of events bo as to affect the 
destinies of millions of his fellows. Take but one of many dra- 
matic instances that might be cited. Thomas Jefferson labored 
to prevent the ex tension of slavery into the new territories, and he 
very nearly succeeded. In the year 1784 he reported in the Con- 
gress of the Confederation an ordinance to organize aU the un- 
occupied territory, both north and south of the Ohio River, in 
ten subdivisions, in all of which slavery should be forever pro- 
hibited, This ordinance failed of adoption by only one vote. 
Six States voted in the affirmative. Seven wero necessary. Only 
one representative of New Jersey happened to be present, 
whereas two were the smallest number that could cast the vote 
of any State. If one other member from New Jersey had been 
there, the Jeffersonian ordinance of 1784 would have passed; 
slavery would have been restricted to the seaboard States it then 
occupied; they would never have drawn the sword against the 
Union, and the Civil War would not have taken place. Jefferson 
was out to the heart by this failure. Commenting on an article 
entitled “Etats Unis” in the Encyclopedie, written by M. de 
Meusnier, refeiTing to his anti-slavery proposal, he said: “The 
voice of a single indmdual of the State which was divided, or one 
of those which were of the negative, would have prevented this 
abominable crime from spreading itself over the new country. 
Thus we see the fate of millions unborn hanging on the tongue of 
one man, and Heaven was silent in that awful moment.” 

Is it not strange that a political device pregnant with such pos- 
sibilities has received so little discussion? When and how it was 

1 Hoiaoe 'Wiita, of I^man Trumbull, xxvin. . 
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invented is a mystery that remarkably little attempt has been 
made to explore or explain. Mr. Justice Stephen graphically 
said that we count heads in order to save the trouble of brealdng 
them, John Morley cited approvingly the witticism that we 
must either count or fight, and counting is better than fighting. 
This epitomizes the common assumption that the ba,sis of ma- 
jority control is physical force. Tacitus tells us a Germanic as- 
sembly rejected a displeasing proposal by an inarticulate mur- 
mur; if a proposal proved agreeable, they clashed their javelins. 
What happened when the noisy javelins of the few drowned the 
inarticulate murmur of the many, is left to the imagination. 
The time must have come when somebody doubted the vote. 
Warriors saw the prudence of giving the decision to those who by 
reason of superior numbers were likely to be able to whip the 
rest. 

There was nothing abnormal in the establishment of the prac- 
tice on such a basis by a primitive people, or its continuance 
when with some degree of civilization voting came. It appeared in 
Sparta, Athens, Romo. In Sparta there was to be no chance for 
favoritism or bad faith in deciding elections. We are told that the 
candidates for office went through the assembly of the people in 
an order determined by lot. He at whose passing the people 
raised the loudest cry was held to be elected. The loudness of the 
cry was judged by men shut up in a house near at hand, from 
which they could hear the cry, but not see the assembly.' The 
ecclesia of Athens made an actual count when the vote was close, 
otherwise relying on show of hands, and the majority rule pre- 
vailed. Rome introduced the written ballot in the last century 
of the Republic. 

With the Dark Ages such gains as had been made in voting 
methods were lost. The chm-ch almost destroyed the majority 
principle. In the early Councils unanimity was generally re- 
quired. That of Nicaea (325) recognized it only to the extent of 
saying, in the Sixth Canon, that “if two or three oppose the 
election of a bishop out of a pure spirit of contradiction, the ma- 
jority shall carry the day.” Athousand years later there was an 
attempt, at the Council of FerrarAc to reach a conclusion by ac- 
cepting the view of the majority, Greeks said this would 
be a method entirely novel, wholly h:^0wn in practice, and 
when a formula had been agreed upon tS Whidi there was but one 

1 G. Gilbert, ConstiluHoml Aniiguiliea o/ Sparta aJ\i Athena, 48. 


222 


LEGISLATIVE PRINCIPLES 


dissentient, the Pope exdaimed, “Then we iiavc aceomplished 
nothing.” Two or three centuries later, speaking broadly, the 
two-thirds rule had become general for the church. More than a 
bare majority was also required for election to office in the towns 
of northern Italy in the twelfth and thirteenth centuries, to which 
the origins of modern practices arc commonly ascribed. 

Thomas Baty, discussing the subject learnedly in the “Quar- 
terly Review" lor January, 1912, concludes, on the whole, that 
in England as late as the fifteenth century the general impression 
was that a body of persons acting in a given capacity must be 
unanimous; with the practical qualification that the unanimity 
might take the form of a suppression of discordant elements, and 
might include a good deal of reluctant acquiescence. To be sure, 
Magna Charta contained a requirement that the acts of a major- 
ity of the twenty-five barons who were to be virtually the guard- 
ians of the King, should be binding on the rest. The Provisions 
of Oxford, rendered necessary by the misgovemment of Henry 
III, also mentioned a majority. Baty, however, contends tha t 
these were in essence veto provisions, and that Redlich, in his 
“Procedure of tho House of Commons,” was not warranted in 
inferring from them that decisions of the Great Council were ar- 
rived at by a majority long before the representatives of towns 
and counties were regularly called to Parliament. There is no 
record of the passing of a bill by a majority in the House of Com- 
mons before the reign of Queen Mary. Baty thinks it the most 
reasonable supposition that decisions of the House were long 
unanimous in theory; that divisions were resorted to but seldom, 
and in comparatively unimportant matters; but that insensibly 
they came to be accepted as a simple and efficient, if unsatis- 
factory, means of aniving at a rapid decision on aU matters. 

For elections majority decision came somewhat earlier. As 
late as the Reform Act of 1406 returns were to be sealed by all 
the county electors, but the majority of votes was made decisive 
in 1430, when the forty-shilling freeholder was introduced. The 
mediaeval history of England, however, furnishes but one or two 
instances of contested county elections. Borough members were 
chosen at Worcester, in 1466, “by the most voices.” 

If in our own day, when speculative inquiry delves into every 
corner of social activity, nobody questions majority rule and 
everybody accepts it as aromatic, it is not surprising that in the 
past nothing shows that the idea was ever deliberately discussed 
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or consciously adopted. When writers began to give it notice, 
they assumed its verity. For instance, John Locke held “it is 
necessary the body should move that way whither the greater 
force carries it, which is the consent of the majority, or else it is 
impossible it should act or continue one body, one community, 
which the consent of every individual that united into it agreed 
that it should; and so every one is bound by that consent to be 
concluded by the majority." * Locke argued from unsound pre- 
mises, fordt is not true that the consent of the majority is neces- 
sarily the greater force. To amend American Constitutions, the 
usual requirement for the Legislature is a two-thirds vote, and 
repeatedly a vote of more than half is overbalanced by a vote of 
less than half. When this happens, the majority gives way to the 
minority, Locke notwithstanding. 

Besides the explanation based on force, two other reasons 
have been advanced. Dr. Rutherforth in his “Institutes of 
Natural Law” (11. 1 §1) and Cushing in his “Law and Practice 
of Legislative Assemblies ” (44) set them forth in much the same 
way, to the effect that the greater number are likely to have 
more of wisdom and knowledge than the smallor, and that the 
self-interest of the greater number is more likely to be “consist- 
ent with equity,” as one says, to “possess the quality of justice," 
as the other says. Sir G. C. Lewis contests these propositions.® 
He thinlcs it cannot be affirmed generally, either that a larger 
number of men is less likely to be mistaken than a smaller num- 
ber, or that a smaller niunber is less likely to be mistaken than a 
larger number. Herein he agrees with the mathematicians, who 
by their doctrine of chances would destroy the popular delusion 
that when a red card has been drawn from the pack there is a 
probability that the next will be black. Nevertheless men still 
believe it and they still believe that the majority is more likely to 
be right. If they are in error, it would be a calamitous misfor- 
tune to disabuse them, for on their belief rests the safety of re- 
publics. 

Lewis further says the proposition with respect to the interest 
of the majority is subject to the deduction that by interest must 
be understood their true interest as determined by competent 
judges, and not their interest as conceived by themselves. But 
here again the really important thing, it seems to me, is not that 

I Tm Treatises of Cisil Gmtrmeai, ii, chap. viii. 

? An Essay on the Influence of AvOiority in Matters of Opmm^ 170. 
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the majority shall know what le its true interest, but that the 
community shall accept the behet of the majority, right or wrong. 
Without such an acceptance, then chaos. Twice at least history 
tells us of nations that have perished by reason, in part, of their 
failure to understand this. In Poland it was the liberum veto, the 
right of a single deputy to prevent or annul the action of the Diet, 
that produced legislative anarchy. Decided at the Diet of Ra- 
dom in 1505, this right was based on the principle that a free man 
cannot be taxed or governed contrary to his own declared will. 
Of course such a deduction is wholly inconsistent with the repre- 
sentative theory, for the representative must speak for men whose 
wills may in fact be quite diverse. It is no wonder that the Polish 
theory became a paralyzing institution. In practice it gave the 
most serious effeet to bribery and corruption. Foreign gold buy- 
ing but a single vote could thwart any proposal. Holland gives 
the second instance. One of the three causes to which Doctor 
Rush, speaking in Congress on the Articles of Confederation 
(1777), ascribed the decay of the liberties of the Dutch Republic, 
was the perfect unanimity required on all occasions. 

At the opposite extreme would be a system whereunder minor- 
ities had no representation at all, power being given over for the 
time being wholly to the majority. Such a thing was actually 
tried once in this country. When the Constitution of Connecticut 
was framed, in 1818, it perpetuated the system of an upper 
House elected by the people at large on one ticket, representing 
only the majority of the electorate. Ten years later, however, 
popular sentiment secured an amendment by which the choice 
was thereafter to be made by districts. Occasionally in some of 
our States even with the district method of choice eveiy seat in a 
House will be controlled by the majority party. It is not a happy 
outcome. Better by far is the presence of a minority, and a good, 
strong minority at that, expected to fight as hard as it can, and 
then accept. Wise observers aver that the greater success of 
parliamentary institutions among English-speaking peoples is 
due to the wi]iingne.ss of their minority to yield to the majority 
in a degree not found in the Parliaments of the Continent. 

Decision of proposals by majority vote gets a definite, com- 
pelling Yes or No from more than half who vote. Is that result 
enough? For the imm'^diate purposes of action it may suffice, but 
there are other purposes in government, secondary, to be sure, 
yet of no small importance. One is justice. Does the majority 
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system iti its simplosi form, attain tlio greatest practicable meas- 
ure of justice for all? 

To this it would bo replied by not a few that majorities are 
tyrannous and that minorities have rights which are not re- 
spected. 

From timo immemorial there has been complaint of “the 
tyranny of majorities.” Yet nobody specifies wherein it appears. 
Even a clear thinker like Lord Acton yields so far to the tempta- 
tions of generalities as to say, “The most certain test by which 
we judge whether a country is really free is the amount of secur- 
ity enjoyed by minorities.” i I am rash enough to question 
whether there is any certainty whatever to such a test. It is 
doubtful, indeed, if there can be any such test. 

In the first place, it is not established that minorities have any 
rights which majorities are bound to respect. Some, at least, 
of the masters of political science have treated the power of 
the majority as absolute, basing on it the very ejdstence of 
society. Thus Locke said, “Where the majority cannot con- 
clude the rest, there they cannot act as one body, and conse- 
quently will be immediately dissolved again.” * Hobbes held 
that the man who does not consent may justly be destroyed 
by the rest, for ho must either submit to their decrees, or be left 
in the condition of war he was in before.*'' Rousseau’s theory of 
society presumed “the total alienation to the whole community 
of each associate with all his rights.” A curious illustration of 
actual attempt to apply this theoiy is to be found in the practice 
of early days in colonial Massachusetts. After a vote had been 
taken, an effort was made to secure unanimity, Richard Mather 
wrote that if the minority “still continue obstinate, they are ad- 
monished, and so standing under censure, their vote is nullified.”^ 
The spirit of the theory has not been abandoned. For example. 
Speaker Reed franldy said: “There is only one charter of the 
rights of minorities, and that is the Constitution of the United 
States. That defines the power of Congress and implies that 
Congress shall act by its majority. Under that Constitution and 
within its scope, whatever a majority does is right.” ® 

* History of Freedom, 4. 

> Two Treatises of Goeemment, book n, ebap. vni. 

* The Leriathan, chap, xviii. 

* Church Government and Church CmenarU Discussed, London, 1643, 61. 

^ T. B. Eeed, Century, April, 1889. 
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I'urthermore, were the majority actually disposed to tyrannize, 
there would be no preventing it. The will of the stronger part is 
sure to prevail in the end. 

History shows that attempts at tyi'anny have been more often 
chargeable to the minority than to the majority. As Elisha Mul- 
ford has pointed out, “the tyranny has always been the power 
of the minority acting with no conformance to a constitutional 
order, as the despot or dynasty, the hereditary or monetary class, 
some family or collection of families, bound by a tie among them- 
selves; and these have held the whole as their possession, and sub- 
ordinated it to their own special ends.” ‘ 

Nevertheless, modern constitutional systems embody the 
theory that whether or not the individual has any rights that 
may be superior to the common welfare, it is wise for the sake of 
expediency if for no other reason to guarantee him the enjoy- 
ment of certain privileges. Parliamentary law, too, has devel- 
oped with this end in view. Its influence is thrown toward giving 
the minority, however small, at least a chance to be heard. A 
real cause for grievance is that under our systems a minority has 
somewhat too much power to impede the will of the majority. 
On the other hand, it is of the essence of our institutions that a 
minority shall have unrestricted opportunity to turn itself into a 
majority if it can, Freedom of speech, freedom of the press, the 
right to persuade, the right to associate — these are fundamentals. 

fer Elections 

Lewis thinks no explanation can be given of the majority rule, 
except that it is resorted to as the only possible expedient, Is not 
that, however, explanation enough in itself? Clearly there must 
be some rule. This one appears on the face of it more equitable 
than any other, and therefore comes nearest leaving the minority 
without any grievance, which may not be the noblest end that 
could be achieved, but in its relation to the conduct of affairs is 
the most important, for the business, whether of King or people, 
must somehow be done. 

That it is^ a rule purely arbitrary and conventional, with no 
inherent ethical sanction, is shown by the extent to which it has 
been discarded in the matter of elections. Were some principle of 
natoal right at its base, we should hardly find an absence of 
legal, phUoIogical, or popular agreement as to the use of the word 

t HishR MuUoxd, Tho Nation, 243. 
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“majoriiiy” where, election is concerned. In computation that 
word may mean the amount by which the greater number ex- 
ceeds the leas, if but two numbers are compared; or the amount 
by which the greatest number exceeds the total of the lesser 
numbers; or the amount by which the greatest number exceeds 
the next to the greatest. For the last case we in America cus- 
tomarily use the word “plurality,” but in England the normal 
designation is “majority,” and candidates have been elected 
with regard only thereto from time immemorial. The weight 
of American usage restricts “majority” to the excess of the 
greatest number of votes over the total of the rest, and we say 
that for a majority a total of one more than half is necessary. 
Following the American usage, it would be said that members 
of Parliament have always been chosen by plurality vote. How 
came it, then, that the requirement of an absolute majority 
should ever have gained a foothold in the colonies? Once again 
the explanation is to bo found in the fact that they began as 
trading corporations. It was probably the usual procedure in 
such corporations to elect what we would now call the directors, 
one by one, each name being brought forward on motion, with a 
Yes or No vote thereon. At any rate that is the earliest proce- 
dure we find in Massachusetts Bay. Under it ol course nobody 
could bo chosen save by majority. When in the course of a few 
years it had become inconvenient to have everybody travel to 
BosliOn for the annual election, and those who were in effect the 
stockholders wore permitted to send in their ballots, this prin- 
ciple of the majority was modified for nomination but survived 
after a fashion in the election. After 1680, when the nomination 
ballots came in, the leading candidates to the number of twenty- 
six were declared the nominees for Assistants. Then the freemen 
of the towns chose twenty out of the twenty-six — a process un- 
der which all the winners were likely to have received the votes of 
more than half of the electors. 

The confusion in the use of the words “majority” and “plural- 
ity” leaves some uncertainty as to how far the actual majority 
was required in other colonies, but it seems clear that it was re- 
quired in Connecticut and it appears to have prevailed in New 
York, New Jersey, South Carolina, and Georgia. On the other 
hand, Rhode Island early provided for election hy plurality. Its 
Assembly enacted in November, 1664, "that whereas there may 
happen a division in the vote so as the greater half may not pitch 
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directly on one certain person, yet the person which hath the 
most votes shall he deemed lawfully chosen.” ^ Elsewhere as a 
rule a plurality was enough. 

Probably the question was never more thoroughly discussed 
than in the Massachusetts Convention of 1853. The debate oc- 
cupied eight days all told and took 259 pages to report. The 
Constitution of 1780 had provided that in case of failure to 
choose a Governor or Lieutenant Governor by majority, the 
I-Iouse of Representatives should name two out of the highest 
four candidates, and from these two the Senate should choose 
one. In the case of failure to elect Senators, candidates having 
the higher votes to the number of twice those to be elected were 
the men from whom the Representatives sitting with the Sen- 
ators already elected, should choose. Towns had to repeat their 
elections, and that was provided by statute for Congressmen. 
Under this requirement there were, from the 1st to the 31st 
Congress inclusive, 201 ineffectual trials in Massachusetts for 
Congressmen; and the number of votes cast in these attempts 
was 937,205,2 

One speaker estimated this had cost the voters five hundred 
thousand dollars in time wasted. Another declared that in a 
greater part of the elections since the Constitution was adopted, 
there had been failmn to elect some officers on first ballot. An- 
other showed that each year from thirty to fifty towns failed of 
representation in the House because unable to elect any candi- 
date under the majority system. Several towns were unrepre- 
sented in the Convention itself for this reason. Representa- 
tion he thought more important than whether a representa- 
tive had a majority or plurality. John C. Gray said that up to 
1834 it had not been necessary to choose a Governor through the 
instrumentality of the Legislature, hut in the last five years the 
people had not chosen him once. 

Marcus Morton pointed out that in seventy-four or seventy- 
five elections up to that time there had never been an instance 
when a Governor was elected by a majority of the voters, he 
meaning thereby a majority of all eligible to vote. He asked: 
“Why shall a majority govern? Has a majority any natural right 
to govern? I deny it. In a state of nature, if two men meet, one 
has no right to control the other. If two men meet another, they 

‘ S. 0, Arnold, Hislory of Mode Island, i, 312, 
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havo no right to control that other person, except in a case of 
necessity, whore their lives depend on immediate joint action. 
Then it is a matter of necessity that the stronger party shall con- 
trol. Wiry is it necessary that a majority shall govern? It is 
founded in compact ; it is not founded in natural right, but because 
a majority agree that a majority shall govern.” 

R. R. Dana, Jr., also asked a question; “What is the meaning 
of the great maxim that majorities shall govern, and majorities 
only? I understand it to be a maxim aimed at the government of 
the few, against aristocracy, against oligarchy, against monarchy. 
I understand it to be a great republican principle the meaning 
of which really is, that numbers shall govern, . . . and that the 
greater number shall prevail. This is perfectly true. Whenever 
yon put a proposition, yea or nay, the greater number prevails. 
Still further behind lies this question; When you are voting for a 
number of persons. A, B, G, and D, what do you mean by the 
term majority then? Why, it mear^ that the greater number 
should govern. It does not mean that any one man must have 
more votes than all the others put together.” 

Henry Wilson, later to become Vice-President, took the op- 
posite view. “I oppose the plurality system,” he said, “because 
I believe it tends to degrade the politics of the country, and to 
demoralirn the politicians of the country. It has increased the 
power of the caucus, the convention, party organizations, great 
combinations, great interests, and the influence of political lead- 
ers, and it has diminislrod the power of the people, who follow 
their higho:’ and better sentiments.” Ilis argument was that 
caucuses and conventions were under the majority system held 
in check by the knowledge that if they nominated unworthy 
men, the voters of “moral instincts, liberal tendencies, and un- 
selfish action” who had not attended the caucuses would revolt 
at the polls; but if a plurality were to elect, if the decision of the 
first voting were to be final, they would “pause, hesitate, yield, 
vote for a candidate they knew unworthy, and go home degraded 
in their own eyes.” 

Along the same line another speaker held that with plurality 
choice the vote of a member of a third party has no weight. “He 
finds himself a political cipher, unless he will resign his honest 
conyictions, and join one of the two great struggling parties. All 
that is left to him under the plurality system is the miserable al- 
ternative of ‘ choosing between two evils.’ The effect is to force 
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upon a large portion of the people a government in which they 
are compelled to have no choice, or to adopt what their con- 
sciences do not approve,” Amasa Walker thought they would 
get, instead of third parties, founded on principle, factions strug- 
gling for power. A principle is defined to be “a general law for 
the guidance of human conduct.” If the right of the majority to 
rule be a fixed principle, a law of our nature, ought we to violate 
it? Only within a few years have there been more than two 
parties. We ought not to abandon an important principle for 
the purpose of meeting a temporary evil, or obviating a tempo- 
rary iueonvonience. On the whole the majority system has worked 
well. It is a practice prevailing from the foundation of the colony, 
and a venerable institution not to be lightly changed. It is a 
distinctively American principle to be accordingly cherished. 

To this it was replied that the “great American principle” is 
that the majority shah have the power to rule, not that the ma- 
jority shall rule. 

In the matter of candidacies Benjamin D, Hyde argued for 
plurality; “Wo shall be represented by better men. Now the 
parties understand they must get some man who will secure a 
majority of the votes, or he will not be made the candidate. 
The man who is the most popular must be the nominee. They 
frequently throw aside the man who is best qualified to represent 
them, and take a man who will command the greatest number of 
votes. The candidate in the small town is often a negative man, 
a man who has never done anjrthing to make either friends or 
enemies.” Over against this it was advanced that the greater the 
number of candidates, the less the chance of electing the best 
man. The indifferent man has the better chance, and good men 
will not consent to mn, 

Likewise in the matter of attendance the predictions were 
squarely opposed. One man said that with plurality choice and 
with knowledge that the result of the election would be definitive, 
attendance at the polls would be larger. Another held that the 
system would discourage attendance because those who felt that 
their votes, cast for third party candidates, would not count, 
would stay away. The speaker who argued for plurality had the 
advantage in this particular, of being able to point to what had 
happened under the other system. Experience had shown that 
after the first election the number attending fell off steadily till 
the man at last successful was often chosen by less votes than he 


MAJORITY AND PLURALITY 


2S1 


had racoived in the first election. Sometiraea in the end an elec- 
tion was dci/Crrniiied by one tenth as many voters as originally 
took part. In the nine districts that after the first trial elected 
by plurality for the Congress then in being, the aggregate vote 
upon the first trial wus 115,638; at the second trial, 74,234. In 
every case save one, the candidate receiving the largest vote at 
the first trial was elected at the second; and elected by a much 
smaller vote than he received at first trial. In the one other case 
the winner received six hundred and odd less than the vote of the 
man who led at the first trial. The practical result had been in 
many cases to put in power men for whom only a plurality of all 
possible voters had voted. 

In this respect the part of the system that threw into the Legis- 
lature the election of a Governor or Senators was worse yet. 
Men had been put into the office of Governor who had received 
hut a few hundred votes from the people — Senators who had 
received only thi'eo votes from the people. The real question is, 
whether, a majority not existing, you prefer that the election 
shall be determined by the Legislature, or by a plurality of the 
people. Elociions carried into tho Tjcgislature seldom represent, 
often ruisrapresont, tho will of tho majority of the people. As a 
matter of practical result, the plurality system more often than 
tho majority system secures expression of tho popular will. 
William Schoidor argued: "The natural effect of the plurality 
system is to combine public sentiment and not to scatter' it, If 
every man wove to vote upon Iris own hook, there could be no 
government at all ■— the people would bo so divided there could 
be nobody elected; hence it is desirable that some moans should 
bo devised of combining public sentiment and uniting it upon 
particular individuals, and this is just what the plurality system 
does." 

It was urged for plurality that if a majority cannot be secured, 
the next best thing is to approximate it as nearly as possible. 
The party animosity engendered by numerous and repeated im- 
successful contests has given ground for wide complaint. Long- 
drawn-out contests degenerate into struggles for personal tri- 
umphs. The present system has tended to degrade and prostitute 
the right of voting in the eyes of the people. It is for the interest 
of politicians to have elections every week in the year, so that the 
majority system gradually puts the power in their hands, 

• MisceEaneous arguments on the other Side were : W e have con- 
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ficlence in our republican government because we know it is made 
by the many; we lose our confidence in any form of government 
the moment it comes to be made by the few. In all States where 
the plurality principle obtains, politics becomes a raffle, the con- 
test of parties and factions a scrub race, in which the one who 
gets the fii'st start is likely to come out best. The majority 
principle gives a man his full power; under it his vote ah 
ways tells, and he feels he has a voice in the government of the 
State. 

The outcome of the great debate was a compromise, providing 
plurality choice for county and district candidates; majority for 
the Governor and other State officers, with election by the Gen- 
eral Com't after first trial; and majority with continued trials in 
the case of RGpre.sentative3 and municipal officers. Being part of 
the general revision that constituted the fii'st of eight matters 
put before the people, their opinion on it as a distinct proposition 
was not ascertained. The general revision was rejected, the vote 
being 63,222 in favor and 68,160 against. However, the Legisla- 
tures of 1853 and 18.54 saw enough good in several of the reforms 
that lost to warrant putting them before the people in the shape 
of separate amendments, and ia this way plurality choice was 
adopted, in 1855. 

With few exceptions the other States have had the plurality 
85^3tem from the adoption of their first Constitutions. New 
Hampshire, however, copying the Massachusetts plan for Gov- 
ernor and Senators in 1784, and providing popular election for 
Councilors in 1792, required majority choice for them until 1912, 
Maine imitated Massachusetts with a majority vote for Sena- 
tors, imder the same cumbrous system. She replaced this with 
the plurality vote in 1875. Plurality choice of Representatives 
had been provided in 1845. When in 1842 Rhode Island framed 
a Constitution, it specified majority choice, which was changed 
to plurality in 1893, by a vote of 26,703 to 3,331. 

On the Continent of Europe requirement of an absolute major- 
ity has been the custom for choice on the first ballot. If no candi- 
date for the Gennan Reichstag got such a majority, at the second 
election the voting was for the highest two candidates, and in 
case of a tie the decision was by lot. In France a plurality elects 
at the second voting, with modification by the law of 1919 that 
introduced proportional representation to some degree in the 
election of Deputies. There the system dates back to the election 
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of the States Gciicral in 1789, with but two short breaks in 130 
years. 

Experience shows that tho procedure encourages the system 
of political groups which sharply distinguishes Continental from 
English and American politics. Lowell explains how it works.' 
Suppose that there are Reactionary and Moderate Republican 
canidates in the field, and that the Radicals prefer the Repub- 
lican to the Reactionary, stiU they have nothing to lose by run- 
ning a candidate of their own on the first ballot, for if the Re- 
actionary can poll more votes than both his rivals combined, he 
will be elected in any event; if he cannot, he will not be elected 
whether the Radicals put up a candidate of their own or not. 
In this last case, the &'at ballot will have counted for nothing, 
and the Radicals will be able to vote for the Moderate Republi- 
can at the ballotage (second election) and elect him then. They 
are likely, indeed, to gain a positive advantage by nominating a 
separate candidate, for if they succeed in polling a large vote on 
the first ballot, they are in an excellent position to wring conces- 
sions from the Moderates as the price of their support. 

New Zealand adopted majority choice, in 1908, providing for 
a second ballot whore the first did not develop a majority. At the 
first trial, in November of that year, twenty-three districts re- 
quired a second balloting. One result of the act was somewhat 
unexpected. Where two members of the same party stood 
against one of an opposing party, and of the two one was de- 
feated, on the second trial the supporters of the unsuccessful 
candidate were inclined to transfer tieir votes to the opposition 
because of the personal feeling that had been engendered, 

In our own country a tendency to revert to the discarded 
practice is to be observed in some of the newer nominating sys- 
tems. This developed first in the Southern States where there 
has been virtually but one party, others being negligible in 
practice from the Civil War to 1928. If a plurality choice should 
decide in the primary, this would in effect give the voters but one 
chance to pass judgment, save in the rare case of an independent 
candidacy at the main election. Therefore majority was required. 
In the North, where no such peculiar situation exists, there is fax' 
less occasion to resume the cumbrous practice. Few would now 
seriously advocate it for election, and it is not easy to see why 
the conditions are essentially different in matter of nomination. 

* Oovsitimenis and Partiss in Continental Eurojie, i, 108, 109. 
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So very little of utility is accomplished by repeated ballotings, 
that it seems a pity to saddle our election processes thus with 
meticulous detail. It is impossible to prove that repeated ballot- 
ings would or would not in the end be likely to secure a better 
man, or one more fairly representing the district. On paper such 
might seem to be the probability, but the accidents of politics 
vitiate all reasoning in such a matter. 

Another method of accomplishing the same result is strongly 
advocated by reformers who attach importance to the majority 
idea. Known as “the alternative vote,” it is used in West 
Australia and was favored by the English House of Commons in 
the contest with the House of Lords that ended in the compro- 
mise on the matter of proportional representation in the Repre- 
sentation of the People Act of 1918. Proportional representation 
and the alternative vote are quite distinct things, but are easily 
confused because in the methods most favored resort is had to the 
same prooeases, each oaUing upon the voter to designate more 
than one choioo, In a single-member district this is used to find 
out what candidate not objectionable to the voters meets with 
the greatest aggregate of approval. Each voter expresses a sec- 
ond choice. The candidate with the least first choice ballots is 
thrown out and the second preferences on bis ballots are then 
duly credited. If stiU nobody has a majority, again the lowest 
man is thrown out and the second preferences on his ballots like- 
wise credited; and so on until somebody gets an absolute major- 
ity. 

An odd method evidently having in view somewhat the same 
purpose was tried in this country, in Delaware, long ago. That 
State, with only three counties, had but one member in Congress. 
In 1790 it was provided that each voter should vote for two 
candidates, one of them a resident and the other a non-resident 
of the voter's county. The repeal of the law in 1794 leads to the 
conclusion that this novel scheme did not meet expectations. 

An alternative-vote system promises more accuracy in con- 
centrating the popular \^l than is likely to result from repeated 
ballotings, and suggests no serions disadvantages. Yet whether 
it is of much practical consequence, may be doubted. It is true 
that under present methods a man will occasionally be elected 
by plurality who could not have secured the support of one more 
than half his constituents. However, the fact that he is preferred 
by more persons than prefer anybody else will be thought by 
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most men wlio have had experience in government to be enough 
for its practical purposes. 

Furthermore, the system militates against the strong, virile, 
positive, brave naan, and helps the colorless, negative, amiable 
candidate who makes no enemies. If politics were wholly a mat- 
ter of principles, this might not count, but in politics personality 
is a great factor. Whether wc like it or not, we must admit that 
with very many voters personality prevails. A system that makes 
enmity more powerful than friendship is not without danger. 

In the matter of choosing presiding officers the case is some- 
what different and there is clear ground for adherence to the 
majority rule. A presiding officer ought to have the good will of 
the majority of a legislative body whenever possible. That lessens 
the chance of friction which might seriously interfere with the 
work of lawmaking. The Speaker of the British House of Com- 
mons, to be sure, is chosen by what we call plurality vote, but he 
is a completely non-partisan presiding officer and political prin- 
ciples are to be in no way advanced by his election, While our 
presiding officers are expected to deal fairly by minorities, yet 
fchoy are also expected to be partisans in certain important par- 
ticulars. So it is with us the rule that they shall be chosen by 
majority voto. 

Deadlocks occasionally compel exceptions to the rule. Two 
prolonged contests over the Speakership of the National House 
have furnished notable exceptions. On the 22nd of December, 
1849, after balloting had gone on for nineteen days, and the 59th 
ballot gave no one a majority, it was voted that if after three 
more calls of the roll there was no election, the candidate receiv- 
ing the largest number of votes should be declared to have been 
chosen Speaker. On the decisive baUot, with 20 votes scattered 
among eight other candidates, Robert C. Winthrop had 100, and 
Howell Cobb, with 102, was chosen. In the third Congress after 
that, the struggle lasted until February 2, 1856, when likewise 
the plurality rule was adopted and on the 133rd ballot, with 11 
scattering votes, William Aiken had 100, and Nathaniel P. 
Banks, with 103, was elected. 

In the course of the proceedings relating to the election of a 
President of the Senate pro tempore, in May, 1011, Mr. Stone 
raised a question of order, that a Senator having received a 
plurality vote should be declared elected. Senator Lodge, pre- 
siding, decided that under the Constitution, in the absence of 
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any provision to the contraiy, all officers of both Houses must be 
elected by a majority. 

Ohio by statute provides that if in electing officers of either 
House a choice has not been made by majority vote on or before 
the tenth ballot, thereupon a ptoahty shall prevail. 

In the matter of the election of Umted States Senators by the 
Legislatures, it was always considered that a majority was neces- 
sary for a choice, until 1866, when the New Jersey Legislature, in 
joint session, decided that a plurality should elect. The Senator 
so chosen was refused a seat in the Senate, and the case led to the 
passage of a law regulating the mode of election. Congress never 
having availed itself of its constitutional privilege in the matter. 
Majority choice was therein stipulated. 

Absolute Majorities 

Is ft majority the greater part of those who might vote? or of 
those who attend the polls? or of those who share in the particu- 
lar vote involved? 

In a matter of candidacy, of choice between men, everybody 
wiU now at once answer that it is the greater part of those who 
share in the particular vote. That has not always gone without 
question. In the matter of general elections the Supreme Court 
had occasion to meet the doubt by declaring the principle: “All 
qualified voters who absent themselves from an election duly 
called are presumed to assent to the expressed will of the major- 
ity of those voting, unless the law providing for the election 
otherwise declares." ^ 

As to elections by legislative bodies, the issue was raised when 
the national House of Representatives chose its Speaker in 1809. 
It had 141 members. Of the 120 members who voted, 60, one leas 
than a majority, voted for Joseph B, Yarnuin. A rival candidate, 
Nathaniel Macon, expressed the opinion that Varnum was 
elected, but John Randolph strenuously opposed this view, 
whereupon the House took another ballot, giving Varnum 65 
votes out of 119, a majority of those voting, but not a majority 
of the whole membership. When the Journal was read the next 
day, showing that the Speaker had been elected by a majority of 
the votes, Randolph secured its change to read ; “ Sixty-five votes, 
being a majority of the whole number of members present, were 
found in favor of Joseph B. Varnum.” The fact that the House 

1 Cwoty of Cass b. Jolwaton, 9S tl.S. 360 (1877). 
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nevfirtholeas accopted tlio eloction would seem to have settled 
the queslion, bu( it was brought up again in 1879, when Samuel 
J. Randall was chosen by a majority of less than the whole imm- 
ber, Omar D. Conger questioned, but the Clerk, prcaiding, re- 
plied that "it requires a majority of those voting to elect a 
Speaker; as it does to pass a bill.” 

He voiced what would undoubtedly bo conceded to be the 
general parliamentary law as to ordinary legislation, Early in 
our history we find the Massachusetts General Court, October 
18, 1G50, ordering that "the interpretation of the laws, concern- 
ing the greater part of the Magistrates and the greater part of the 
Deputies, are to be understood of the greatest number of those 
that are present and vote.” It is probable that this was the well- 
nigh universal practice in the colonies, and indeed the framers of 
our first Constitutions must have assmned its acceptance, for as 
a rule they took little pains to clarify their reference to votes. 
New Jersey was an exception, not only being clear, but also 
adopting a different principle, for its Constitution of 1776 pro- 
vided: "No law shall pass, unless there be a majority of all the 
Ropi'osontativos of each body personally present, and agreeing 
thereto," With the cliango of "law” to “ bill or joint resolution,” 
the provision was continued by the Constitution of 1844 and still 
stands. 

No other of the older States appears to have thought it neces- 
sary to prevout the possibility of lawmalcing upon the affirmative 
vote of only one half or loss of the whole membership until New 
York, in 1846, said: "No bill shall be passed unless by the assent 
of a majority of all the members elected to each branch of the 
Legislature, and the question upon the final passage shall be 
taken immediately upon its last reading, and the Yeas and Nays 
entered on the Journal,” Tho force of this example may have 
been what led Michigan, in 1850, to say the same thing, though 
in other words. Thereafter the idea found quick and wide imi- 
tation, Ohio and Indiana taldng up with it the next year, and 
then other Slates old and new until now it is the rule in about 
three fifths of the whole number. New England in this matter 
adheres as usual to old traditions and appears to suffer nothing 
thereby. W est Virginia at first required a y ea-and-nay maj ority 
of all elected, but dropped the provision in 1872. Instead ap- 
peared such a requirement for agreement by one House to 
amendment by the other. Several States have added the amend- 
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ment stipulation to the yea-and-nay majority requirement, 
usually extending it to cover the adoption of reports of con- 
ference committees. 

A few of the States that do not require the absolute majority 
on everything, have demanded it on money bills. Wisconsin 
(1848) required it on biDs contracting debts for defraying ex- 
traordinary expenditure, but on other debt matters, questions of 
taxes, claims, and the like, was content in requiring a three- 
fifths quorum. Kentucky in 1850 stipulated the absolute ma- 
jority on matters of appropriation or debt. Mississippi in 1890 
required it for appropriations. Virginia in 1902 required it in 
matters relating to finance, and included the creation of new 
offices. 

In the case growing out of Speaker Reed’s quorum count, the 
Supreme Court said: “The general rule of all parliamentary 
bodies is that when a quorum is present, the act of a majority of 
the quorum is the act of the body.” ^ Whether this general rule 
covers not only bills, but also matters affected by constitutional 
requirements, has been a mooted question, In Congress it has 
risen as to the votes necessary for the passage of bills over the 
President’s veto and for submission of amendments to the Con- 
stitution. The House in 1846 established the principle that to 
pass a bill over the President’s veto, a two-thirds vote of those 
present was enough, in an instance where the vote, standing 127 
to 30, had in the affirmative much less than two thirds of the 
membership. The Senate in 1856, after instructive debate, took 
the same ground by 34 to 7 on an appeal from the decision of the 
Chair. The question reached the Supreme Court in a case rising 
out of the Webb-Kenyon act.^ Chief Justice White, in a decision 
supporting the act, said the context leaves no doubt that the 
constitutional provision relating to the veto was dealing with 
the two Houses as organized and entitled to exert legislative 
power; that the veto provision as originally offered was changed 
into the form in which it now stands after the adoption of the 
Article fixing the quorum of the two Houses for the purpose of 
exerting legislative power and with the object of giving the 
power to override a veto to the bodies as thus organized; and 
that there is no indication in the Constitutions and laws of States 
existing before the Constitution of the United States that the 

* 0.9, i, Ballin, 144 U.S. 1 (1891). 

» Missouri Pao. Ry, Co. «. Statu ot Kansas, 248 U.S. 276 (1919), 
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legislalivo body which had power to pass a bill over a veto was 
any other than the legislative body organized conformably to 
law for the purpose of enacting legislation. Particularly ho re- 
ferred to the Now York Constitution, wherein he found proof of 
absolute identity of power. Five State courts were cited as hold- 
ing to the same eBect. 

The opposite view has not lacked serious expression. Justice 
Bradley, joining with Justice Miller in dissenting from the opin- 
ion in County of Casa v. Johnston (95 U.S. 360 ~ 1877), be- 
lieved that in the absence of qualifying or limiting words a con- 
stitutional vote of a given body means such a vote of the entire 
body. When Attorney-General Herbert Parlcer of Massachu- 
setts was asked in 1904 whether a Soldiers’ Bounty bill had been 
passed over the Governor's veto by a vote of two thirds of those 
present, but not of the whole membership, he admitted there 
were authorities holding that the word “House,” where context, 
subject, or condition suggests or induces such conclusion, is to be 
construed as meaning a quomm of such House. He believed, 
however, that “peculiar responsibility and gravity attach to 
that vote which is to nullify an Executive veto, and it is there- 
fore to be distinguished from routine action incident to the mere 
transaction of ordinary legislative business,” By reason of Mr. 
Parker’s opinion that the bill had not received the vote required, 
the State Tr(\asuror refused to issue certain bonds, and the meas- 
ure was ineffectual. 

Like argument has of late been strongly urged in respect of the 
provision of the Federal Constitution that reads: “The Con- 
gress, whenever two thirds of both Houses shall deem it neces- 
sary,' shall propose amendments to this constitution.” In the 
First Congi'ess, when proposed amendments came down from 
the Senate to the House, part of them were agreed to, the record 
showing “two thirds of the members present agreeing on each 
vote.” The House had 65 members. The first amendment pro- 
posed was voted for by 37 and declared to be approved, which 
was in effect a decision at the very outset that “House” meant a 
quorum of the House. Nevertheless the question was raised a 
few years later, when the defect in the Constitution concerning 
the manner of electing the President had been forcibly bought 
out by the Jefferson-Burr episode, and what became the '^elfth 
Amendment was proposed. If the Constitution required the vote 
,of two thirds of all the members, that would have been fatal to 
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the success of the measure, for it was well known no sueh vote 
could be had in either House. Senator William Plumer of New 
Hampshire, opposing the amendment, argued: “If two thirds of 
those present can propose amendments to the Constitution, it 
Mows that twelve Senators, when only a quorum is present, 
may propose them against the will of twenty-two Senators.” 
Congress, however, was not alarmed by that view, and it had 
not changed its opinion when Trusten Polk, presiding over the 
Senate in March of 1861, ruled that the passage of an amend- 
ment required the approval of two thirds only of the members 
present, for the Senate on appeal sustained him by 33 to 1. 

It has become quite the custom to raise the issue whenever a 
constitutional amendment gives the opportunity. Thus the point 
of order was made on a suffrage amendment in the Senate in 
1869, and not sustained, A like point failed in the House on the 
amendment for the direct election of Senators, in 1&98, Speaker 
Reed saying the question had been so often decided that dwell- 
ing upon it seemed hardly necessary. Nevertheless the doubt 
was again raised, a score of years later, this time over the Pro- 
hibition Amendment. The Senate had passed it by a vote of 65 
to 20, and had agreed with the House changes by 47 to 8, the 
Yeas in neither case being two thirds of the total membership. 
This was advanced in at least one of the State Legislatures as a 
reason for not approving the amendment, and since then argu- 
ment based on it has repeatediy appeared in newspaper and 
other dLsensaion. When the whole matter was brought before the 
Supreme Court in National Prohibition Cases (2.53 U.S. 350 — 
1920), allegation on this particular score was tlrrown in as a 
make-weight, judging by the scant reference to it in the official 
synopsis of the arguments. It was summarily rejected by the 
opinion in which the majority of the Justices joined, citing 
Missouri Pae. Ry, Co. r. Shxte of Kansas (which, by the way, 
had concerned an executive veto and not the submission of an 
amendment). In this particular the two Justices dissenting on 
other grounds agreed with the majority of the Com-t. In view of 
this, even if Eliot Tuckerman is right in his contention that the 
framers of the Constitution meant to require approval by two 
thirds of all elected to each body, and that the first Congress 
erred in construing otherwise, there seems to be very small likeli- 
hood that the position of the courts will be reversed or that the 
pmcrioe of legislative bodies will be changed by anything short 
of another amendmetit. 
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The student who would pursue the general subject further, 
may find it discussed exhaustively, with the arguments on both 
sides and a learned opinion, in Green v. Weller, 32 Miss. 650 
(1856). 

One of the reasons that have been given in justification of ex- 
press requirements for an absolute majority, ox as warrant for 
their implication, should have a moment of attentioh. The 
Minnesota court in Supervisors Eamsey County n. Heenan (2 
Minn. 330 — 1858), said the Constitution of that Slate had re- 
quired for the passage of any law a majority of all members 
elected, because of experience in the territorial Legislature. 
‘ ‘ Laws could be passed by a smgle member, voting in the affirm- 
ative, if no one voted against him; however objectionable this 
may have been, it was less liable to abuse in bodies composed of 
a small number of members than in more numerous assemblies.” 
This quite imaginary evil distresses men unacquainted with the 
details of legislative work, who from the galleries watch with 
alarm the announcement by the Speaker of vote after vote when 
in fact no member has opened his mouth. The time-saving pro- 
cess is a favorite butt of ridicule for the muckrakers who hold it 
up ns an awful example of the indifference and negligence of law- 
makers, As a raattor of fact the citizens may be perfectly sure 
that in any well-regulated, self-respecting Legislature — and 
there are such Logislatoes — no measure fails to get scrutiny 
and consideration. While the Speaker is declaring, "The Ayes 
have it,” when there were no "Ayes,” a dozen, a score of men arc 
watching the calendar, ready to pounce on anything obnoxious. 
Party interests, personal ambitions, and a sense of public duty 
combine to make .sure that no bill needing discussion or opposi- 
tion will fail to be brought to the notice of the assembly. There 
may be Legislatures of which this is not true, but such Legis- 
latures will find alight embarrassment in requirements for yea- 
aud-nay absolute-majority votes on every measui-e. 

The situation is quite different with respect to measures to be 
passed upon by popular vote at the polls. There it is nobody’s 
particular business to scrutinizo, study, and oppose. No sworn 
obligation to perform a public duty stirs the conscience of afty 
man. No trust in behalf of others has been formally assumed. 
Reputation is not at stake. Ambition is not at work. None of 
the motives impelling a representative assembly are at hand to 
safeguard tho common welfare. For this reason there may very 
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well be requirement of a vote large enough to prove by itself a 
genuine public interest. Such was the view acted upon by Dela- 
ware and Kentucky in 1792, Delaware requiring that the holding 
of a Constitutional Convention should be contingent on the ap- 
proval of a majority of all the citizens having the right to vote 
for Representatives, and Kentucky making it a majority of all 
who actually voted for Representatives at the same election. 
Tennessee followed Kentucky; then Ohio and other States. 

The Delaware requirement was much more stringent than 
that of Kentucky, but each of them proved a serious obstacle in 
the way of constitutional change. Voters know more about men 
and take more interest in men, than measures, with the invari- 
able result that the vote on any constitutional question or 
other matter referred to the electorate is smaller than the vote 
at the same time for candidates — often very much smaller. 
Ohio devised an ingenious way of meeting the difficulty. In 1910 
its Legislature passed a bill permitting political parties to make 
the question of calling a Convention a part of their tickets, so 
that a man voting a straight ticket would vote for a Convention. 
The result was that as the leading parties declared for a Conven- 
tion, one was called by a nearly unanimous vote. This Conven- 
tion (1912) submitted a provision that was ratified, to the effect 
that thereafter amendments might be submitted by tkee fifths 
of the Legislature and ratified by a majority of those voting 
thereon. 

Several of the States still require a majority of the whole elec- 
torate or of the voters taking part in an election, for the ratifica- 
tion of a constitutional amendment, and a few make like de- 
mand in the case of measures submitted to the people by initia- 
tive or referendum petition. The Constitution adopted for the 
German Commonwealth in 1919 prescribed that an act of the 
National Assembly might be annulled by a popular vote only if a 
majority of those qualified took part. The requirement of a ma- 
jority of the whole electorate is excessive. Experience has proved 
it an unreasonable obstacle in the path of progress. There is 
much weight to the arguments of those who say it is unfair to re- 
quire a majority of those taking part in the election. Probably 
the end worth whiio will be secured if it is required that a sub- 
mitted measure shall get the approval of at least a third of those 
attending the polls and a majority of those voting on the meas- 
ure itself. 
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It is better the requirement should be in that form than to 
make the comparison with the largest nmnber of votes cast in re- 
spect to any given office or measure. Justice Brewer for the 
court, in County-seat of Linn County (15 Kas. 500 — 1875), 
said that in “cases where two or more questions are submitted 
at the same election, and more votes are cast upon one question 
than upon another. . . the highest number of votes cast upon any 
one question is clear evidence of the number of voters.” Not at 
aU. Whoever watches election canvasses Icnows that often the 
highest vote is appreciably less than the total vote. There is no 
difficulty in the way of returning the total number of voters, and 
this is the only fair standard by which to gauge interest upon 
any particular question. 

Critics of the Initiative and Referendum have strongly urged 
that the small votes cast upon referenda, as disclosed even in 
such important matters as constitutional amendments, are proof 
of a lack of interest or knowledge that should by itself discredit 
the system, This does not appeal to me as the strongest of the 
arguments against plebiscites. Precisely the same phenomenon 
appears in legislative assemblies. It would hardly do to discredit 
Parliament or Congress or any State Legislature because a 
large part of the business is transacted with a bare quorum, or 
indeed by tacit consent, without any real quorum present. 
May it not be that whether from assembly or electorate, the 
really vital thing is to get the opinion of those who have an 
opinion? Of course the formation of that opinion is quite another 
matter. Here only its expression is in view. If that expression 
indicates reasonable volume, with adequate protection against 
surprise or fraud, possibly the voting-majority test wdl meet the 
essential need. 


Votes Labger Than a Majority 
The States in their Constitutions have never adhered strictly 
to the doctrine that one more than half should always be enough 
to prevail. For example, Pennsylvania at the outset required 
that two thirds of the whole Council of Censors should agree on 
calling a Convention; Vermont copied the requirement; and in 
both States that was the rule as long as the Council lasted. 
Maryland required two thirds of all the members of each branch 
to concur in any change of the Constitution relating to the East- 
ern Shore. South Carolina, in 1790, said no Convention should 
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bs called “unless by the concurrence of two thirds of both 
branches of the whole representation.” Massachusetts directed 
that when in 1795 the sentiments of the voters should be col- 
lected on the necessity or expediency of revising the Constitu- 
tion, a Convention was to be held if favored by two thirds of 
“the qualified voters throughout the State, who shall assemblo 
and vote.” The same State devised an odd variant of the ratio 
in one of the half-dozen plebiscites taken in the District of Maine 
on the question of separation from the parent Commonwealth, 
the requirement in 1 816 being a vote of at least five to four. An 
ingenious contention followed. The poll gave 11,969 in favor to 
10,317 against, not meeting the requirement, whereupon a Con- 
vention shrewdly tried to evade the situation by averring that 
the affirmative had won because the total affirmative vote in the 
towns favoring had exceeded the total negative in the towns 
opposing. The General Court could not see it in that light. 

Application of the larger-majority idea was doubtless sug- 
gested by tho requirement of a two-thuds vote for the passage of 
bills over vetoes. Probably it was tliis that led New York in 1 821 
to put into the Constitution the provision that “the assent of 
two thuds of the members elected to each branch of the Legis- 
lature shall be requisite to every bill appropriating the public 
moneys or property for local or private purposes.” Rhode Island 
copied this in 18-12, Michigan in 1850, Iowa in 1857, The Re- 
public of Texas (1836) made the same requirement, the first State 
Constitution (1845) changing it to read “No appropriation for 
private or individual purposes, or for purposes of internal im- 
provement,” So it stood until 1876, when the legislative powers 
of appropriation were harnessed after modern fashion. 

In 1808 Georgia said; "No vote,resolution,law,or order, shall 
pass, granting a donation, or gratuity, in favor of any person, ex- 
cept by the concurrence of two thirds of the General Assembly.” 
Pennsylvania said in 1873: "No appropriation shall be made to 
any charitable or educational institution not under the absolute 
control of the Commonwealth, other than normal schools es- 
tablished by law for the professional training of teachers for the 
public schools of tho State, except by a vote of two thirds of all 
niombera elected to each House.” Mississippi (IS90) preferred: 
"No law granting a donation, or gratuity, in favor of any pei'son 
or object shall bo enacted, except by the concurrence of two 
thirds of each branch of the Legislature, nor by any vote for a 
sectarian purpose or use.” 
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From 1821 to 1S4G Now York also required a two-thirds vote 
of all meiubcrs for “ oroating, continuing, altering, or renewing 
any body politic.” Michigan from 1835 to 1850 and Florida 
from 1838 to 1868 made like requirement, but the occasion for it 
passed with the coming of incorporation under general laws. 
New Jersey in 1844 evidently was still nnder the spell of that 
suspicion of banks which had been spread broadcast by Jack- 
sonian politics, for it prescribed the assent of three fifths of the 
members elected to each House as a requisite for the passage of 
bank charter laws, but this was stricken out in 1875. 

Minnesota requires a two-thirds yea-and-nay vote of the 
members of each branch, and Delaware, with some exceptions, a 
three-quarters vote of all elected, for debt bills. Arkansas and 
South Dakota require other than the ordinary appropriations to 
be made by a two-thirds vote. Nebraska has the same require- 
ment on appropriations to supply deficiencies. 

New York in 1846 devised a shifting scale for the final passage 
of revenue and appropriation bills. It stipulated that three 
fifths of the members must be in attendance. Coupled with the 
absolute-majority requirement for all bills, this meant that if a 
bai'o three fifths should be present, it would take approximately 
five sixths of them to vote afiSrmatively in order to pass the bill. 
Kentucky in 1890 applied the principle to all bills, but made the 
minimum vote in the affirmative two fifths of the total member- 
ship and a majority of the members voting. Virginm imposed 
the same minimum in 1902, including also concurrence in amend- 
ments and the adoption of conference reports, as well as dis- 
charging of committees. Coupled with the usual majority- 
quorum requirement, this calls for approximately a four-fifths 
vote in the affirmative if but a bare quorum is present. 

Apart from constitutional provisions, the rules of our legisla- 
tive bodies show a tendency for more and more departure from 
the practice of action by majority vote. Some day serious con- 
troversy may arise over the question of the binding power of 
agreements in the shape of rules requiring this or that action to 
be taken by a two-thirds or four-fifths vote. Justice Shaw held, 
in French v. Senate, 146 Cal. 604 (1905) : “ The Senate has 
power to adopt any procedure and to change it at any time with- 
out notice. It cannot tie its own hands by adopting rules wlfich, 
as a matter of power purely, it cannot at any time change and 
disregard.” If this is sound doctrine, requirements for action by 
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a “vote of two thirds or four fifths have ao power other than that 
given to them by acquiescence. 

It would be superfluous to cite all the instances in which Con- 
stitutions, statutes, or rules have required a vote of two thirds or 
more. Enough have been given to show that if there is such a 
thing as the divine right of the majority, its violation is far from 
small. Is it not the fair conclusion that the majority rule is 
simply a working hypothesis, to be discarded whenever some 
other test bids fair to give better results? 

At least one of the great political thinlcers, Rousseau, has ad' 
dressed himself to the principles involved in this matter. His 
was no blind attachment to the simple majority. He thought the 
requirement for declaring the general will might be fixed at any 
one of the stages between an equal division of votes and unanim- 
ity, according to the condition and requirements of the body 
politic. "The more important and weighty the resolutions/' he 
said, " the nearer should the opinion which prevails approach una- 
nimity; the greater the despatch requisite in the matter under 
discussion, the more should we restrict the prescribed difference 
in the division of opinions. The first of these principles appears 
more suitable to laws, the second to affairs.” ^ 

Experience since that was written has shown much of it to be 
sound, but it may be questioned whether save in time of emer- 
gency or crisis, speed should be a factor. Indeed the dangers at- 
taching to hasty, fll-considered action might be advanced as a 
reason for requiring nearer approach to unanimity. Eurthor- 
more the importance of getting sizable approval in order to 
promise general acceptance and enforcement of law, might well 
be stressed. More important still, and in the eyes of the con- 
servatives the chief justification for all large-vote requirements, 
is the fact that nearly all legislation means change. If the bene- 
fit of the doubt should be given to the existing status, if the bur- 
den of proof should rest upon those who want it changed, then 
there may be cogent reason indeed for demanding decided pre- 
ponderance of votes in the affirmative. To this, however, it 
could be answered that in general the negative has the advantage 
because by reason of temperament more men instinctively op- 
pose than favor change, and because legislative procedure as a 
whole furnishes more obstacles than helps to constructive effort, 

‘ The Social Comvacl, Iwoli; iv, ctap. 2. 




CHAPTER XI 

MINOEITIES 

Wn Wave so far been considering how the will of the larger or 
to?»st number has been or should be made to prevail, and some 
attention has been given to the smaller number, the minority, 
ti«ated as a unit. The smaller number, however, may be in turn 
Bifade up of several or many numbers, minorities, which may 
iifost conveniently be spoken of here as “groups.” The terms are 
Bfot quite synonymous, for the largest group in the electorate, if 
ifcore than half the whole, is the majority and not a minority, 
Ibut inasmuch as adoption of the proposals to be examined would 
noubtless in many instances affect the size and nature of the ma- 
tl'ority, a discussion of “groups” will best meet the need. 

The doctrine to be studied is that the lawmaking body should 
contain representatives of all sizable bodies of opinion, whether 
already formulated or likely to result from the community of 
interest attaching to occupation, social relationship, or race, to 
religious, economic, or political creed — in short, anything that 
inclines men to the same way of thinking on one subject, a few 
subjects, or many subjects, save only the factor of physical pro- 
pijiquity, residence, which now for the most part determines 
voting constituencies. 

Social or occupational status for several centuries determined. 
Then came the creation of political parties, not the work of a 
moment, but a growth that in England covered the greater part 
of the seventeenth century and on this side of the water did not 
reach importance until after Washington’s service as President. 
With parties representation shifted from status to opinion. 

In English-speaking lands opinion contented itself for a long 
time with but a single division. On the Continent it quickly split 
into numerous parts and of late some tendency in that direction 
has appeared in both the British Empire and the United 
States. 

The representing of different bodies of opinion was at first left 
to the accidents of preponderance in geographical divisions — 
towns, wai’ds, cities, counties. States, or artificial districts. This 
did not long satisfy. In the period of tho French Revolution it 
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was suggested by Mii'abeau, Condorcet, and Saint-Justxn' that 
groups holding like views ought to be represented. A genei "ation 
later the theory began to get consideration. In 1821 an Eti ''glish 
schoolmaster invented the system now known as proporib^io^ial 
representation with the single transferable vote and it wasgi' 
out satisfactorily in a literary society. The principle waS' f first 
applied to public elections in the little colony of Adelaide, StilJuth 
Australia, in 1839. ‘ Then in 1844, Thomas Gilpin publishedpi in 
Philadelphia a pamphlet, On tlie Representation of Minoritif 
which was the first serious work of consequence relating to tt^fjie 
subject. Denmark in 1836 saw the first public proportionkjjJ 
elections carried out by ballot, the method being devised bi^ir 
C, C. G. Atidrae, then Minister of Pinance. W 

Apparently without knowledge of Andrae’s achievement, l> 
about the same time Thomas Hare in England worked out much| 
the same system, and the publication in 1857 of the first of his I 
several books on the subject led to his being generally accredited I 
as the original inventor. This was helped along by J. S. Mill, f 
who thought that in Hare's idea of “personal representation ” he I 
discovered “the greatest improvement of which the system of re*i 
presentative government is capable.’’ Since then the literature/ 
of the subject has become voluminous, many plans to accomJ- 
plish the end in view have been suggested, and progress in thei/r 
application has been considerable. 1 

Denmark applied proportional representation in 1867 to tljie 
election of members of the upper chamber, and in 1908 evtendjed 
its use to municipalities. By revision of the election law ijust 
tested in 1918, an interesting modification was applied to ’the 
choice of members of the lower branch. Of its 140 oiemberH, 24 
are allotted to Copenhagen, to be elected by the list system. The 
Islands have 42 single-member districts. Jutland has 51, The 
high man in each of the 93 Island and Jutland districts is de- 
clared elected, and then 23 seats are distributed among the less 
successful parties, 9 to the Islands and 11 to Jutland. Copen- 
hagen does not share in this allotment, but its votes are counted 
in with those of the rest of the kingdom in determining the allot- 
ment for bringing about a closer approximation to a propor- 
tional party representation. One person may be a candidate in 
several districts within a county, in which case it is credited 
with the total number of votes c^ for him within that county. 

* C. 0. HoaB and 0-. R. HnJlott, Jr., Pnporiicmal lieprcsenlatian, 167. 
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It is averred that the practical result is to secure representation 
very nearly proportional to numerical party strength. 

Serbia applied the system to local elections in 1888 and to 
those for the Parliament eleven years later. Swiss cantons began 
using it in 1891, and in 1918 it was extended to the choice of the 
lower House of the Federal Parliament. Norway began in 1896 
by making it optional for local governments and in 1920 applied 
it to the election of the ainglo-Housc Parliament. Belgium in 
1899 adopted it for both Houses of its Parliament. Through the 
remaining fifteen ycam before the War it gained at least a foot- 
hold in Germany, Moravia, Finland, Sweden, Bulgaria, and 
Austria. Somehow the War gave such impetus to the movement 
that all the Constitutions adopted on the Continent since (as far 
as observed) have provided for it to greater or less degree, and 
several of the countries where some measure of it had been tried, 
have extended its use. 

In France the Wav was followed by the triumph of a campaign 
for electoral reform. When the demand for a revival of election 
by scruiin de liste (general ticket) had brought the Chamber of 
Deputies to set up a committee on the subject in 1907, the report 
approving saruiin da liste combined with it proportional repre- 
sentation. In 1909 the Chamber passed a resolution favoring 
such a program. It was presented by the Briand ministry of 
1910, by the Poinoard ministry, and then by the new Briand 
ministry, to which It brought downfall in 1913. Three quarters 
of the DopuLies elected in April of 1914 had promised their con- 
stituents to support an electoral reform bill embracing propor- 
tional representation. Then came the War, and the issue was not 
again raised until the spring of 1919, when such a bill passed the 
Chamber by 277 to 138, and then overcame strong opposition in 
the Senate. The system in use, however, does not commend it- 
self to the friends of proportional representation. They deny 
that it is the real thing and predict it will not last long. 

The War also brought Germany to look on the reform with 
more favor. Several of the German States had previously used it 
in limited fashion, Under the provisional government estab- 
lished in November of 1918 the first general election for the na- 
tional assembly was carried out with proportional representation 
fully applied according to a list system. The result appears to 
have been an apportionment of seats fairly in accord with group 
strength, six groups getting from 22 to 165 seats, 8 seats going to 
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minor parties, and no group having a majority. That the ex- 
periment was satisfactory to the dominant forces may be in- 
ferred from the fact that the Constitution adopted for the Re- 
public July 31, 1919, directed that delegates should thereafter 
be chosen “in accordance with the principles of proportional re- 
presentation.” 

In Italy proportional representation was provided in 1919 for 
the election of the Chamber of Deputies. Five years later Mus- 
solini tried a novel experiment. The group that elected the most 
members was to bo given additional seats to such a total that it 
would have a majority of one in the Chamber. The remaining 
seats were to he istributed among the other groups in propor- 
tion to the vote.s they cast at the polls. The results of the first 
test were so disturbing that Mussolini threw the idea overboard 
and substituted in 192.5 the single-district system, which is in- 
compatible with proportional representation. This in turn 
proved unsatisfactory to the Fascists and in 1928 they .substi- 
tuted another kind of single district, consisting of the whole 
country. The four hundred members of the Lower House are to 
be elected at largo. Although the preliminary nominations will bo 
made chiefly by occupational groups, nothing like genuine pro- 
portional representation appears. 

In England the War distinctly helped what many think a re- 
form, for to encourage the masses in patriotic endeavor the lead- 
ers of the country decided that concessions to popular demand 
should be made. So in 1918 the Representation of the People 
Act became law. Its clauses relating to proportional representa- 
tion had led to months of controversy between Lords and Com- 
mons. Strangely enough the Lords were the more advanced in 
their ideas, for they stood out in behalf of proportional represen- 
tation, favoring the plan of districts each electing several mem- 
bers on the Haje system, while the Commons by small ma- 
jorities repeatedly voted for the alternative-vote plan in single- 
member districts. Viscount Bryce, Lord Courtney, the Earl of 
Penwith, H. H. Asquith, Lord Robert Cecil, and A. J. Balfour 
were among the champions of proportional representation; 
J. Austen Chamberlain and Walter H. Long were conspicuous on 
the other side. The outcome was a compromise, with provision 
for proportional representation of university constituencies re- 
turning two or more members, and with permission for the ap- 
pointment of Gommissjoners to prepiire a scheme under which a 
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hundred members, eis nearly as possible, might be returned from 
other constituencies electing thi’ec to seven members each. As 
might have been expected, the agitation of the subject led to 
provision for proportional representation, though to but a small 
degree, in the Act of the following year reorganizing the govern- 
ment of India, and in the year afterward to its inclusion in the 
Government of Ireland Act, where it went the full length of cov- 
ering elections to both Houses in both Northern and Southern 
Ireland. In 1922 it was provided for the Irish Free State. 

Other countries in which some measure of the system has been 
put in force within moro or less recent years are Tasmania, New 
South Wales, Union of South Africa, Iceland, Chile, Uruguay, 
Argentina, Costa Rica, Cuba. 

In the United States 

The writings of Hare and Mill awakened American interest in 
the subject about 1865. The cudgels wore taken up in behalf of 
the reform by two doughty champions, Simon Sterne, Esq., of 
New York, and Senator Charles R. Buckalew of Pennsylvania, 
who argued through years, but with small immediate effect. 
Our first e.xperimenl may have been in the choice of tliirty-two 
delegates-at-large for the New York Constitutional Convention 
of 1867. No elector could vote for more than sixteen, State con- 
ventions were held by the political parties, each nominating a 
ticket of sixteen names. So the whole ticket of each party was 
chosen, and the system really had no test. Governor David B. 
Hill of New York wanted minority representation in the Con- 
vention he recommended in 1887, to be secured by having 42 
delegates at large, with the voter restricted to voting for 16. As 
the bill was passed, it provided for 32 at large, the elector to vote 
for only 16. The Governor vetoed it. Governor Flower, in 1892, 
likewise urged a Convention, and a bill was passed, in which was 
the provision that in addition to the delegates elected by the 
people, of whom 32 were to be elected at large, the elector voting 
for but 16, the Governor should appoint five delegates to repre- 
sent labor organizations, and three for the Prohibitionists. In 
his Message of 1893, the Governor said doubt had been raised 
concerning the constitutionality of such appointments, on the 
ground that the Legislature could not confer such power. He ex- 
pressed himself in favor of minority representation, and wanted 
provision for it in case the plan of appointment should be deemed 
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unconstitutional. Nevertheless, the Legislature in revising the 
law left out both appointment and minority representation. 

Our only test in electing legislators has been in Illinois. The 
system used is quite different from that favored nowadays by 
the ablest advocates of the reform and they are doubtless quite 
justified in asking that a verdict as to proportional representa- 
tion be not based on the Illinois experience, but for what it may 
be worth some description of it should be given. 

Blaine F. Moore has published (1909) as one of the Studies of 
the University of Illinois, a monograph on “The History of 
Cumulative Voting and Minority Representation in Illinois, 
1870-1908.” It appears to be impartial and judicious, prepared 
with a care that warrants acceptance of its statements of fact, as 
well as the attaching of weight to its comments. The Committee 
of Electoral and Representative Reform of the Illinois Conven- 
tion of 1869-70, headed by Joseph Medill of Chicago, recom- 
mended three Representatives for each district, with permission 
to the voter to cast his three votes for any one candidate or dis- 
tribute them as he might see fit. The argument accompeanying 
the report stated that since 1854, with few exceptions, all the 
Senators and Representatives in the northern half of Illinois had 
been of one political party; those of the other half of the State, 
with equally few exceptions, of the opposing party. The Con- 
vention adopted the proposal by a large majority, and the peo- 
ple ratified it, 99,022 to 70,082. 

The result of the practical test of the plan that had been given 
by thirty-five years of its use in biennial elections in fifty-one 
districts when Mr. Moore wrote, was that only tlirec times had 
all three Representatives of any one district been the regular 
nominees of one party. Rxcept in one abnormal year, the per- 
centage of the total votes cast by each party m the State was 
fairly close to the percentage of membei-s of the party chosen to 
the House. To all save three Houses third-party men were sent, 
but minor parties received no great benefit from the scheme, as 
it seldom happens that any minor party has more votes than the 
weaker of two larger parties in any one district. There had been 
twenty-four cases in which the minority clearly had an undue 
share of representation, securing a majority of the Representa- 
tives in about two and one half per cent of the total number of 
elections. “The system has been so seldom subverted in such a 
manner as to defeat the will of the majority|that there can be no 
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serious accusation against tlie cumulative method in this re- 
gard.” 

Partisans are inclined to assert that gi’eat harm may bo done 
the majority by a minority seeming undue representation at 
certain critical times. The occasional extraordinary influence of 
a small faction holding the balance of power may and does hap- 
pen under any system of election and is not a defect pecuhaa' to 
the cumulative system. 

To supplement statistical information, Mr. Moore sent letters 
of inquiry to a varied list of citizens whose aggregate judgment 
would be worth while. One of the questions was; “Does the 
system increase or diminish the power of the party machine?” 
Nine replies asserted that the power was diminished, thirty -five 
maintained the syistem had no effect on party organization, 
while forty-one declared (and most of them were very certain as 
to the correctness of the answer) that the influence of the party 
machine was greatly increased. One strong evidence of strict 
party control was the limited number of real candidates nomi- 
nated, especially in the Chicago districts. Usually there were 
but three candidates of the two dominant parties combined. 
Ordinarily the majority party nominated two and the minority 
party one. So far as Mr. Moore was aware, no majority party 
had ever nominated three candidates in order to give its constit- 
uents a greater choice at the polls. In Cook County the rule of 
three candidates between the two larger parties had been almost 
universally followed; outside Cook County, not so much. “Ad- 
mitting all the charges, there is no evidence anywhere nor any 
analogy from which conclusions can be di-awn, which would war- 
rant any belief other than that the 'machine’ would be just as 
corrupt and have just as complete control as it now has if the 
cumulalive vote had never been used. It would be useless to 
deny that the eiunnlative vole requires strict party discipline and 
that in this system the political ‘boss’ found ready-made a 
means of exercising his control, but all evidence tends to show 
that if such means had not been furnished he would have found 
methods of his own to accomplish the same result,” 

The men interrogated did not supply reasons to believe that 
the practical difficulties in the matter of counting and recording 
votes under the cumulative system are considerable enough to 
be deemed real objections. 

One of Mr. Moore’s questions was put with the idea of de- 
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termining public sentiment and ascertaining if minority repre- 
sentation in its somewhat crude and limited Illinois form was re- 
gM’decI as successful enough to lead the people of the State to 
approve a wider application of the principle. “The answers,” 
he says, “are veiy significant in indicating how completely the 
idea of proportional representation has sunk into desuetude and 
how completely it has been eliminated from the list of live politi- 
cal questions in this country,” 

Also he made inquiry as to the effect on the personnel of the 
Legislature. A well-known Chicago lawyer asserted: “I believe 
that the onc-meniber district plan would be infinitely preferable 
in its results boih as to character and ability of the Representa- 
tives secured. This because it would require an actual fight be- 
fore the people for election.” An editor; “In proportion as re- 
sponsibility is divided, men of less character are chosen for the 
public service.” A prominent official: “I believe the present 
system secures poorer results in both character and ability than 
a flat one-vote process. I think the cumulative three-vote plan 
enables an inferior candidate to be elected in many instances.” 
A member of Congress: “Neitbcr better nor worse candidates 
are selected on account of it.” Out of eighty-four who replied, 
twenty-four were of the opinion that the method of election had 
no effect on the character or ability of members; six thought the 
system bettered the membership iu these respects; twenty-one 
thought not; and thirty-three made the cautious answer that at 
least the members usually secured were no better than would be 
elected by other methods. It is to be noted that only six out of 
eighty-four maintained that any improvement in the personnel 
had been achieved. 

Mr, Moore concludes: “Judging from the opinion of repre- 
sentative citizens whose standing in the community is such that 
their ideas may be taken as a criterion, public sentiment is either 
indifferent or opposed to minority representation. The scheme 
has a few warm friends, but many of those expressing opinions 
think it has produced but little effect in any direction, while 
others are squarely opposed, opposition usually being based on 
the alleged subversion of the system by party organization. All 
are agreed that one of the principal objects of the introduction of 
the method, the allaying of sectional strife, has been accom- 
plished. The strongest recommendation for the cumulative 
^siem is the fact that at all times it secures representation for a 
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minor pM’ty, thus insuring a strong minority in the lower House 
of the General Asserably. The serious objection is the oppor- 
tunity it affords for 'macliine’ control and party boasism. If, as 
is hoped, the new primary law will check the abuses of the party 
organization and give the people as complete a control of their 
Legislature as may prevail under the usual majority system, 
then the merits of the cumulative methods will greatly outweigh 
the defects and furnish ample justification for its existence. But 
if the primary fails in its express object in this particular, the 
cumulative system, while its defects are no worse than are found 
in the ordinary majority system, has so little practical, positive 
merit to recommend it, that it can only be regarded as a com- 
plication which does net at present justify its continued ex- 
istence.” 

Longer experience in Illinois did not remove dissatisfaction 
with the system and the Constitutional Convention of 1920-22 
recommended its abolition. The proposed Constitution, how- 
ever, was rejected, for other reasons, so that the judgment of the 
electorate was not ascertained in this particular. Another re- 
jected Constitution, that passed upon in Ohio in 1874, would 
have imitated the Illinois plan and extended it to Senators as 
well as Representatives, in all districts w'herc more than two of 
either were to be chosen. Ten years later the principle was con- 
sidered by the Ohio court in State v. Constantine, 42 Ohio St. 
437, and it was held that since no such thing as minority repre- 
sentation or cumnlative voting was Icnown in the policy of Ohio 
when the Constitution of 1851 was adopted, the elector had a 
right to vote for a candidate for each office, and that it was de- 
nied by a statute providing for four members of a board of police 
commissioners but giving the right to vote for only two. 

In 1889 the Michigan Legislature passed an act adopting the 
Illinois system, but the court refused to sustain it. Chief Justice 
Champlin, in Maynard v. Bd. of Canvassers, 84 Mich. 228 
(1890), held the foundation of a representative form of govern- 
ment to be, that, unless the people have otherwise signified by 
their Constitution, “every elector entitled to cast his ballot 
stands upon a complete political equality with every other elec- 
tor, and that the majority or plurality of votes cast for any per- 
son or measure must prevail.” Again: “The Constitution does 
not contemplate, but by implication forbids, any elector to cast 
more than one vote for any candidate for any office.” 
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Also in 1889 when South Dakota acquhed statehood, an article 
of the Constitution was separately submitted, providing for the 
Illinois plan of election to the lower House, but it was rejected 
— 24,161 to 46,200. 


Various Systems 

Observe that the Illinois plan has customarily secured repre- 
sentation of “the minority’’ — a loose phrase that may mean all 
the voters who arc not of the greater or greatest part, i.e., those 
in a plurality or majority, or may mean the one lessor group that 
is of material size. Equally loose is the phrase “a minority,” for 
it may mean the lessor part viewed as a whole or one of several 
lessor groups. This helped to make “minority representation” 
an inexact term as long used. Better understanding may be had 
if we attempt to classify the various systems that have been de- 
vised to accomplish the broad purpose. 

AH of them presuppo.se that more than one place is to be filled 
at a time, as in the case of a City Council to be elected on a gen- 
eral list or of several Representativt® from one District, and all 
require that at least three shall be chosen by one balloting. 

The simplest is the single-vote system, where each elector has 
but one vote and the candidates getting the larger vote are de- 
clared elected. This is the method supposed to be justified by 
the theory that no voter is entitled to be represented in any re- 
presentative body by more than a single representative. Where 
the supremacy of party views is the issue, the system is mani- 
festly open to the objection that without an impracticable degree 
of party machinery and discipline, the majority party, if it has 
nominated as many candidates as there are places to be filled, 
may so concentrate its votes that tes than half its candidates 
will be elected, and in any case is not lilcely to be able so to con- 
trol its votes as to make sure of a result proportionate to its pre- 
ponderance. This plan is used forelections to the Japanese House 
of Representatives and also for part of both the Senate and 
House of Porto Rico. 

Another form of the limited vote system permits the elector to 
vote for more than one candidate, but not for so many as are to be 
chosen. Thus in Boston from 1894 to 1898 inclusive, with twelve 
Aldermen to be elected each voter could vote for seven. It is a 
system that has been much used for municipal councils in various 
parts of the world, and prevails for all representative bodies in 
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Colombia, as well as for judges, county commissioners, and 
county auditors in Pennsylvania. That it has been discarded in 
many places would indicate it as having decided imperfections. 
In operation it has been found that the representation secured to 
the minority party second in rank has no relation to its numerical 
importance, and the smaller minority parties get no representa- 
tion at all. A modification of the idea was embodied in a law 
enacted in Massachusetts in 1903, providing that each party 
should nominate eight candidates for the Board of Aldermen in 
Boston. As thirteen were to be chosen, this was expected to se- 
cure that not more than eight would be of any one political party. 
The results did not satisfy and the scheme was abandoned. 

With the next group of systems, known as “cumulative,” 
arithmetical complications grow. These let the voter cast more 
than one ballot for the candidate he prefers. It was the plan put 
into effect in Illmois, where with three to be chosen, the voter 
could cast three ballots for one man, or otherwise allot his three 
votes as he saw fat. The chief objection to it comes from the 
temptation for members of the majority party to “plump,” that 
is, oast all their votes for one man, which may result in giving a 
popular candidate a veiy large vote and defeating his associates, 
the minority thus getting more than their proportionate share of 
the men elected. This invites to contests between party col- 
leagues instead of political antagonists, breeds jealousies, and 
may load to party disruption. Evils of such a sort were con- 
spicuous in the choice of EngUsh school boards (for which the 
system was adopted in 1870), since the more men to be elected, 
the greater the danger from “plumping.” The wasteful accumu- 
lation of votes for the more popular candidates or those of the 
more powerful faction, permitted small factions to secure the 
election of members when not reaUy entitled to them by their 
numbers, and thus let in weak or mischievous men. Partly for 
this reason, it is said, sohool boards in England have been abol- 
ished. Elsewhere in several instances the system has been 
abandoned, but it survives for both Houses and for municipal 
councils in Chile. 

To guard against the evils more conspicuous in the limited and 
cumulative methods, what are known as "list systems” have 
been devised, chiefly in order that a vote which would be inef- 
fective if counted for the voter’s first choice may help somebody 
else. This may be accomplished in one of three ways — by hav- 
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ing what is known as the transfer of the vote determined by the 
party, or by the candidate, or by the voter himself. 

If parties are to determine, they make up lists of candidates 
before the election. After the balloting the seats to be filled are 
divided between the parties in the proportion of the total votes 
cast by each, the higher men on each list being declared elected 
to the number their party proportion warrants. With slight ex- 
ception this is the system used for electing the lawmaking bodies 
of continental Europe, as far as proportional representation prc- 
vafis. That the system harmonizes with the habit of political 
thought on the Continent and stands the test of time, may be in- 
ferred from its steady progress through the Swiss cantons, its 
maintenance in Belgium for now thirty years, and its general 
adoption in Germany. 

The propo.saI that the candidate, rather than the party or the 
voter, shall in effect make up the lists, by designating in advance 
those to whom ineffective votes cast for himself shall be trans- 
ferred, has had zealous champions but as yet no application. 

More important is the third method of transferring votes — 
by the voter himself. This is known as the Hare system, from its 
English originator. Under it the voter designates on the ballot 
the order of his choice. When the ballots have been sorted ac- 
cording to first-choice candidates, and the total found, the small- 
est number of ballots which for a certainty will secure the election 
of a candidate, called “the quota,” is determined by dividing the 
total number of valid ballots by one more than the number of 
candidates to be elected and taking the whole number next 
larger than the result. The counting proceeds, through the first 
choices, then the second choices, and so on, with transfers ac- 
cording to the particular variant of the system that .may be in 
force, in a rather complicated fashion that need not be here 
further described. Suffice it to say that as soon as any candidate 
reaches the quota fig;ure, he is declared elected, and the other 
choices on the ballots where he has been given first choice may 
then go to help somebody else reach the quota. 

This is the system that now receives the greatest approval 
among those who theorize on the subject, as being in their judg- 
ment the fairest and most satisfactory. It has made less progress 
than the list systems, probably because of its complexities, but 
it is now in use in the Irish Free State, Denmark, some parts of 
Australia, and in the cities of Cleveland, Cincinnati, and Ashta- 
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bula, Ohio, as well as in a few places in Canada and elsewhere. 
Oregon m 19 LI) and again in 1912 defeated amendments that 
would have applied the method to the choice of members of both 
Houses of the Legislature, and in 1914 defeated an amendment 
that would have applied it to the lower House, by a vote of 
39,740 to 137,116. Also in 1914 California defeated an amend- 
ment for its use. An Oklahoma statute of 1925 applying the 
system to primary elections made certain requirements of the 
voter as to the nmnber of candidates for whom he should vote, 
and on this account was nullified by the Supreme Court in Dove 

Oglesby (249 Pac. 798, March, 1926) because obnoxious to the 
provision of the Stale Constitution that “no power shall ever 
interfere to prevent the free exorcise of the right of suffrage.” 
The system has also been frowned upon by the courts of Michi- 
gan and California, and the courts of New Jersey and Rhode 
Island have ruled against limited voting, hut of coiu’se the comt 
decisions do not concern the merits of the methods, only con- 
stitutiomlity being involved. 

Argument and Theory 

A method of ascertaining the popular will as respects candi- 
dates for office that has come to prevail to greater or less degree 
■ in the larger part of the countries of the civilized world can no 
longer bo derided nor ignored. It must be studied carefully and 
without prejudice. 

First let us observe the defects averred to exist in an electing 
process under which a district chooses but one representative — 
defects the new system is expected to cure, or at least to lessen. 

Beginning with certain mechanical results, it is pointed out 
that in a single-member district all the votes cast for other than 
the winner are wasted because quite ineffective. On the other 
hand a big majority and a small majority carry precisely the 
same weight. If the margin of the winner is smaU, a shift of but 
a few votes at the next election may produce altogether dispro- 
portionate effect in ultimate influence on legislative action. If 
party strength is unevenly distributed, as, for instance, in our in- 
dustrial States, where the hulk of one party is often concentrated 
in a few cities with the other parly controlling by a less margin 
most of the smaller communities, it may and often docs follow 
that the party which in the aggregate has the fewer votes at 
the polls will have the greater part of the seats in the Legisla- 
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ture. The likelihood of this is increased by the larger chance that 
single-member districts give for the gerrymander, that is, the 
creation of unnatural constituencies, particularly for the election 
of Senators. 

In the single-member district where one party markedly pre- 
dominates, no man of opposite faith has a chance to embark on a 
political career. This loses to the community all benefit that 
might come from public service hy strong men there who chance 
to be of the minority. Furthermore the successful candidates of 
the majority arc likely to be the “good fellows,” chosen by rea- 
son of qualities that give little promise of legislative usefulness. 
Were the districts larger, these qualities would count less, with 
correspondingly greater chance for the modest, unassuming man 
of real capacity who may not be a good “mixer.” For much the 
same reasons rcelection may be more difficult in single districts, 
■which increases the danger of losing the benefits of experience 
and sometimes ends the usefulness of statesmen. 

When city districts elect each but one member of a Legislature, 
it may follow that there will be an e.xcess of incapacity for public 
affairs among those chosen, by reason of the fact that those per- 
sons who have such capacity, as shown by prosperity, are wont 
to dwell together, in a comparatively small neighborhood. No 
snobbish flavor is to be suspected in the statement that the 
dwellers in one ward may have had more training and experience 
than those in another. Government is largely an enterprise, a 
great enterprise, engaged in administering affairs of common 
concern, expending vast sums of money, employing large num- 
bers of wage and salary earners. Surely there is nothing super- 
cilious in the suggestion that the directors of the corporation 
should be the best administrators that can be found. If two 
chance to sleep in the same block, why prevent more than one 
from being chosen? At least that obstacle in the way of efficient 
government would be removed by having large districts in cities. 
That is one of the reasons why proportional representation is 
particularly adapted to municipal elections — the field, indeed, 
where with us it is making the most headway. 

Considerations of efficiency will of course have little weight 
with those who fix their eyes on the other function of government, 
the political function, that of embodying opinion in law. They 
would rather base their arpment on the fact that minority opin- 
ions have no chance whatever for effective expression in the 
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single-member district. As the voles of a minority do not count, 
its members feel that they are relieved of any of the respon.sibil- 
itios of citizenship. This is thought to increase the volume of in- 
diHercncc, the number of those who stay away from the polls; 
and to encourage the distrust of government as misrepresen- 
tativQ. 

Some of these objections, at least to some degree, also apply 
to largo districts that choose several representatives on one 
ticket, by what is often called block vole (in France scrutin de 
lints). In any given district this means monopoly for the largest 
group of voters, with the same results that monopoly brings in 
single-member districts. Among them is the possibility that al- 
though the minority may be close to half of the whole, it will be 
wholly unrepresented, with the added danger that this may 
happen in a large district where were it divided into smaller dis- 
tricts, some among them might go the other way. In other words 
the larger district with the block vote may actually result in more 
misrepresentation. Inaccuracy may also be increased if the 
nominating system permits many candidates to divide the sup- 
port of the majority where the minoi'ily strength is confined to 
just the number to be elected, in which case the minority may 
carry its whole block to victory. 

Proportional representation is expected to meet the defects of 
both the single-member and the block system. It is believed to 
hold out sundry other advantages. Primaries will be eliminated. 
Venality will bo lessened. There will be more continuity of gov- 
ernmental policy, for great shifts are less likely. Fab play will be 
ensured. Good feeling in election periods is more likely to pre- 
vail, Independent judgment will be encouraged. Most impor- 
tant of all, groups of opinion will be represented in fair propor- 
tion to their size. 

On the opposite page of the ledger are to be entered certain 
debits. 

The larger the district, the bigger the cost of candidacy. It is 
already far too heavy. Tripbng or quadrupling the electorate 
means increasing three- or fourfold the cost of circulars, of travel, 
of rallies — of all the legitimate methods of informing the 
voters, to say nothing of those outlays commonly looked on 
as reprehensible, which might well bo made more burden- 
some and dangerous did that not mean also increase of ve- 
nality. 
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The larger the district, the less proportionately of personal 
knowledge of candidates by voters. Candidates for State Legis- 
latures are rarely known beyond a radius of a few miles from their 
homes. To expose them to the judgment of a widely scattered 
electorate would surely favor the demagogue and hamper the 
man of modesty and self-respect. Even now the size of Senato- 
rial districts is often responsible for the success of the inferior 
man. Candidates for Congress should be men of standing 
enough to be more widely known, but their reputation too has 
its limits. Each member of the Federal House represents to-day 
on the average 275,000 human beings. Trebling this number 
would mean 725,000; quadrupling, more than a million. Under 
the Italian law of 1919 not less than ten members were to be sent 
from each district. With us that would mean constituencies of 
2,750,000. In view of the newspaper circulations in the great 
centers of population, possibly no great harm would there follow 
from huge districts, but elsewhere the result would in this respect 
probably be inferior selection, though that is not sure, for in some 
cases weak men would be deterred, and in others strong men, 
widely known, would be encouraged. 

Offsetting this, however, is the certainty that the larger the 
district, the greater the power of the party machine to control 
the event. It would prepare organization lists, in which medi- 
ocrities would predominate, for outstanding men make enemies 
and it would not be good pohtics to endanger the whole list by 
the presence on it of anybody inviting attack. To be sure, this 
would work both ways and lessen the chances of distinctly ob- 
jectionable men. Anyhow a cautiously selected list, with nobody 
on it conspicuous for either strength or weakness, would be 
pretty sure to poll the full party strength. It would be the more 
likely so to do because independent candidacies are impractica- 
ble under most if not all systems of proportional representation. 
There being no primaries, preliminaiy contest against the ob- 
jectionable man is precluded, and once his name is in the party 
list, it is ahnost impossible to single him out for defeat. For the 
same reason the superior man has no chance when he has been 
rejected by the organization. 

Other technical objections spring from the mathematical in- 
tricacies of the systems proposed. In those with transferable 
votes the ballots are harder to mark, and many a voter will have 
little or no understanding of what he is doing. The count is much 
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harder, with correspondingly greater chance for error. Know- 
ledge of the result is greatly delayed, perhaps theoretically a 
matter of no consequence, yet annoying to the public and likely 
to increase dissatisfaction with the election process as a whole. 
An objection that may arise afterward is based on the lack of an 
appropriate way to fill vacancies. 

The effect on the personnel of the lawmaking body is to be 
weighed. Whether or not in some or many cases more capable 
men will be chosen, it is inevitable that proportional representa- 
tion will introduce into public life a larger number of one-idea 
men. The candidates of the smaller factions are sure to be men 
chosen because of their zeal in subordinating everything else to a 
single purpose. It would be too harsh to classify them as bigots, 
fanatics, narrow-minded, for that would needlessly emphasize 
the disagreeable side of their character. Unfortunately it is that 
side which most impresses itself on the public imagination, and 
so we have few words to describe them without appearing to 
blame. In reality such men arc of inestimable value to the 
world. They accomplish all the truly great things. Yet it is 
doubtful if it would be well to have them preponderate in legis- 
lative bodies, or even bo numerous. 

Be it always remembered tlmt the legislator must vote on an 
infinite variety of proposals. He dots his work best when he has 
breadth both of knowledge and vision. Equally important is the 
sense of proportion, which will let him give due attention to each 
of the activities of government. Furthermore, compromise is of 
the very essence of legislation, and your zealot is not a man who 
easily compromises. Of coui'se there are eKceptions. It does not 
always follow that the single-taxer or the prohibitionist or the 
labor-unionist is unequal to meeting other issues, but the chances 
are that if ho has for years concentrated his mind on one social 
problem, he will not be well-informed on other social problems 
and will not handle them so intelligently as wiU what we call the 
all-round man. This is the common experience of life. It is 
notorious that the specialist in any field of Icnowledge is often a 
weakling in other fields. Great scholars are usually poor finan- 
ciers. Great financiers are usually poor scholars. Eminent clergy- 
men, physicians, en^neers have made disastrous failures when 
entering into fields foreign to their training. We speak of them 
as deficient in common-sense. Note what the term means — the 
sense that is common to many, the general sense. That is not the 
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forte of the specialist, A Legislature of specialists would come 
near being a calamity. 

Apart from personality, the advocates of proportional repre- 
sentation appear to assume it as axiomatic that the public wel- 
fare will be advanced by having champions of the various “isms ’’ 
on the floor of legislative bodies. This fundamental premise is 
not easily proved to be valid. We do not put the plaintiff on the 
jury. That analogy is not wholly sound, but is suggestive. 

One practical difficulty lies in the necessity of drawing the line 
between the enthusiasms clamoring for representation. Clearly 
they cannot all send a champion, for the voices of reform are 
multitudinous. To say that a faction shall be championed only 
when it is large enough to ■R'in one member on the quota plan is 
quite arbitrary. Suppose you saw fit to reduce the size of your 
Legislature by one half, or double it. Would that rightly vary 
the privileges of factions? 

As a matter of experience it is found that the representation of 
small minorities on the floor of a legislative body is of insignifi- 
cant use to its proganm. I served in Legislatures with two Social- 
ists, one of them a man of culture who had been a clergyman, the 
other from the ranks of the wage-earners, both earnest, sincere 
men and good speakers. They made no converts, hardly inter- 
ested anybody in their beliefs. They aroused more prejudice 
than approval. They influenced legislation not a whit. They left 
no trace of their presence. Precisely the same has been my ob- 
servation of a few Socialists in Congi'ess. Personally genial and 
congenial, intellectually capable and sincere, not by an incli did 
they advance their cause. In the routine work that makes up 
nine tenths of the tasks of government they were handicapped 
by the repute of their affiliations, and in respect of the remaining 
tenth their influence on the floor of the House was zero. 

Were groups commonly as tenacious of purpose as are the 
Socialists, group representation would have loss of the difficulty 
sprin^ng from the ephemeral character of most movements for 
reform. Swift fluctuation in the amount of adherence to “isms” 
is a familiar phenomenon. Often they are but gusts of popular 
passion. Often they spring from transitory economic causes. 
Plven if occasionally they ought to have opportunity for legis- 
lative expression, yet they carry the chance that mass whims 
and vagaries will take on exaggerated importance. Also at times 
the issue will disappear before the men chosen have completed 
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their terms of service, sometimes before they have even taken 
their seats. Some new issue will follow, on which no mandate 
has been given. 

As to the scope of representation, it will not do to disregard 
wholly the view that at least in some measure the representative 
should be the agent of his constituents, guarding their interests, 
advancing their welfare. However much this may have been 
perverted since the days when Parliament began as an assemblage 
of agents bargaining with the King, however dangerous may be 
an exaggerated sense of local responsibility, yet probably we 
should not, and certainly we cannot, wholly abandon the notion 
that the representative is to be the spokesman of those who 
choose him. Indeed this broad piinciple is of the very essence of 
proportional representation itself. If that be so, why should not 
local interests be as much entitled to a spokesman as class inter- 
ests or any other group interests? The larger the district, the less 
the possibility of accomplishing this. Furthermore, the wider 
apart the bounds of a constituency, the less the chance of those 
personal contacts necessary in order to know the wants and 
understand the feelings of the citizens represented. 

In spite of all these considerations, if minorities really have 
rights, those rights arc to be regarded. Professor .lenks undoubt- 
edly voiced the belief of many advocates of the reform when ho 
said, somewhat bluntly: “If enough fanatics unite upon any one 
Bubjeci. to secure a representative in our legislature, they cer- 
tainly have a right to demand to be heard.” ‘ The logic of the 
sequence is dubious. No real connection appears between num- 
bers and a right to demand to be heard, nor has it ever been 
shown, so far as I am awaro, that any form of right attaches to 
legislative numbers. Yet repeatedly the contrary is assumed. 
For instance, President Woolscy declared that “a minority fails 
to get its fair share of influence in a legislature.in nine cases out 
of ten.” ^ Yet on the same page he said “ the rule that the major- 
ity shall govern is taken by some as a maxim of essential justice, 
whereas it is simply a means of making business move foiward.” 
If justice is not to be a factor for the majority, why should it be 
for a minority? 

Woolsey found injustice in the fact that in an election for a 

* “ Social Basis of ProportioiKil Reproaontation," Annals of the Atnencan 
Academy, November, 1895. 

‘ FoHlical Science, i, 298. 
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Legislature of 150 members, 100 may be elecLed by majorities 
which all together would not be equal to the minority in a single 
district. This is a common argument with the writers for pro- 
portional representation. It ignores the fact that ours is a govern- 
ment of parties and that the majority party is held responsible 
for legislation. That party may best have definite control, with 
a margin of votes large enough to make its responsibility clear. 
So long as the minority has representation enough to secure 
effeeth'e criticism, the real ends of the party system will be ac- 
complisbed. Minorities are not represented that they may do 
things, but that they may make it awkward for bad things to be 
done. 

One of the stoutest advocates of the proportional idea, Pro- 
fessor J. R. Commons, appears in one place to recognize this. 
“The Hare system,” he says, “is advocated by those who, in a 
too docirimire fashion, wish to abolish political parties. They 
apparently do not realize the impossibility of acting in politics 
without large groupings of individuals.” ^ Inasmuch as he does 
not show why the largest of these groupings should not prevail, 
a severe critic might allege that in saying this he gives away his 
whole case. In fairness, however, his e.'cplanation later on should 
be quoted. “All action by government,” he avers, “whether 
city, State, or nation, is political action. And all action by in- 
dividuals towards incorporating their views in laws and public 
policy must he through associations or groupings of individuals 
under their chasen leadership. These groups are political parties, 
and this action is the genuine, educational, vital function of 
parties in popular government. But where there is freedom and 
intelligence, such groupings are not rigidly permanent.” He 
goes on to argue for proportional representation as facilitating 
new alignments. 

Perhaps the case for the representation of minorities has never 
been set forth more ably than by John Stuart Mill. He held that 
Parliament should be an arena in which not only the general 
opinion of the nation, but that of every section of it, and as far as 
possible of every individual whom it contains, can produce itself 
in full light and challenge discussion; where every person in the 
country may count on finding somebody who spe^s his mind, 
as well or better than he could speak it himself — not to friends 
and partisans exclusively, but in the face of opponents, to be 

• J’Tdportioml Eejireswgotion, 104. > Ibid., 133. 
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tested by adverse controversy; where those whose opinion is over- 
ruled, fed satisfied that it is heard, and sot aside, not by a mere 
act of will, but for what are thought superior reasons, coniinend- 
ing themselves as such to the representatives of the majority of 
the nation; where every party or opinion in the country can 
muster its strength, and be cured of any illusion concerning the 
number or power of its adherents; where the opinion which pre- 
vails in the nation makes itself manifest as prevailing, and 
marshals its hosts in the presence of the government, which is 
thus enabled and compelled to give way to jt on the mere mani- 
festation, without the actual employment, of its strength; where 
statesmen can assure themselves, far more certainly than by any 
other signs, what elements of opinion and power are growing, 
and what declining, and are enabled to shape their naeasures with 
some regard not only to present exigencies, but to tendencies in 
progress.! 

The answer to this might be that whether or not it is a de- 
sirable ideal, it is quite impracticable, for the reason that the 
lines which cleave opinion are not parallel. They zigzag through 
the ooraniunity with all sorts of curves and angles criss-crossing 
in hopeless fashion. Just as no two human beings were ever 
physically alike to the last detail (if the thumb-print experts are 
to be beliovod), so no two minds over worked precisely alike. 
No two persons agree on every proposition. The most that can 
be said is that a certain amount of agreement may be secured as 
to what proposition is for the moment of most importance. 
Proportional representation would in a general way show the 
differences of judgment in this one particular, and nothing else. 
Would it be materially helpful to know that 43 per cent of the 
voters think pcace-at-any-prioetho most pressing problem of the 
hour; 29 per cent, universal military service; 18 per cent, pro- 
hibition; 7 per cent, taxation; 3 per cent, an executive budget? 
Would demonstration of the changes in these percentages from 
year to year be of the service Mill expected? Would such figures 
at any given moment reveal the sentiment of the country on any 
single problem whatever? How could it be infemd from the 
pressing of prohibition as of paramount importance by 18 men 
out of every 100, that more or that less than half the voters 
wanted prohibition? 

Whatever our theories, there is one palpable fact, that pro- 

1 ItapresentcUm Gtnernmenl, chap, v. 
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portiona! representation makes slow progress, at least in America. 
The main reason is not far to seek. It lies in the complexity of the 
systems urged. They fail at the first critical point, for they can- 
not get legislative comprehension. It is interesting to watch the 
mental processes of a committee that listens to an expounder of a 
quota system. The mathematics of it is beyond the average 
member. First he is bewildered; then he is bored. Even a clear- 
headed thinker with training in mathematics finds it hard to 
follow the reasoning. If by chance the support of a committee is 
won, then the task of enlightening a House is harder still. In 
countries where cabinet government prevails and the approval 
of a few men forming a Ministry suffices, proportional repre- 
sontation has a fair chance. In a country where large legislative 
bodies must be persuaded, its rejection is well-nigh inevitable. 



CHAPTER XII 

OCCUPATIONAL REPRESENTATION 

Disceiminate between avowed belief and probable belief. 

Alignment on the basis of earned belief is contemplated by 
what is usually called “minority repiesentation” or “propor- 
tional representation.” That on the basis of •probable belief, or at 
any rate common interest, is nowadays much discussed as 
“occupational representation.” “Classes” and “occupational 
groups” are of course not the same thing, but occupation so 
often determines class, and the considerations relating to them 
have so much in common, that for our purpose treatment of them 
may be combined. 

Representation of classes or occupational groups can bo se- 
cured iu full or in part by dividing the whole electorate, directly 
or indirectly, on broad lines; by forming smaller special group 
constituencies; by requiring certain varying qualifications from 
those to be elected; or by combination of any or all of these 
methods. 

Division of tho whole electorate into a few defined segments is 
the oldest way of proceeding, or at least has been the most 
prominent in political history. Without stopping to discuss the 
class groupings of ancient times or the caste systems of the 
Orient, note that from the earliest days of representative bodies 
men were acoustomed to see representation by “estates,” that is, 
classes as determined by status — the clergy, the nobility, the 
landed gentry, sometimes the citizens of towns, the peasants, or 
others. Modern Austina sought to apply the principle. After the 
monarchy was placed under constitutional restraint (1860-61), 
the election of members of the lower House was put in the hands 
of the provincial diets, who were to choose them from four 
classes; the large landowners (save where peasant proprietorship 
prevailed), the burghers of the cities, the rural communes, and 
the chambers of commerce and industry. A dozen yeai's later the 
election itself was turned over to the members of these classes. 
Then in 1896, in order to let the industrial workers and others 
have representation, 72 more seats were created, to be filled by 
the votes of the voters as a whole. The system did not satisfy 
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and in 1907, after long agitation, it was replaced by what was 
practically manhood suffrage, under a method that in effect se- 
cured racial representation in the mixed provinces. 

Class representation may to a large extent bo secured in- 
directly by the use of differing rights of suffrage. In the courtc 
of the long struggle that in England led up to the Reform Act of 
1832, defenders of the old ways urged that they had brought the 
benefits of what we usually think of as such representation. 
Later Mr. Bagehot, in his extremely interesting essay on "The 
Unieformed Parliament,” put forward that view. "It gave,” he 
tells us, "a means of expression to all classes whose minds re- 
quired an expression.” And again: "The English Constitution of 
the la.st century, in its best time, gave an excellent expression to 
the public opinion of England.” Lilly, discussing the subject in 
his "First Principles of Politics,” was of the same mind. "That 
the old unreformecl Plouse of Commons — to speak merely of 
that chamber — was truly representative,” he said, “is not, I 
suppose, now denied by any competent authority, The Duke of 
Wellington — who, although no political philosopher, was ‘rich 
in saving common sense,’ beyond, perhaps, any other man who 
has made a name in English history — declared that unreformed 
House to be not only ‘the most efficient legislative body that has 
ever existed,’ but also 'as complete a legislative body as can be 
required,’” 

There were sure to be members of the nobility in the House, 
and likewise men who had served in the army or navy; the 
"landed mterests” had their spokesmen; some followers of the 
learned professions were always elected, and with the era of 
machinery came a few manufacturers. Since virtually all the 
burghers were tradesmen, the representation of the boroughs 
was in effect that of the trading class. The four representatives 
of the City of London were chosen by the liveried conapanies 
down even into the nineteenth century. 

Also there was, and there continues to be, distinct recognition 
of one group meant to be tlmt of the educated, as shown by hold- 
ing degrees from universities. Men who advocate group repre- 
sentation should not overlook the fact that this notable instance 
of it is under heavy fee. Attack on it became formidable in 1884, 
when Sir Henry Jamas, the Attorney-General, took the lead, re- 
newing the assault in the following March, He did not rest his 
argument on the charge that the institution was an anomaly, for 
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ho saw no harm in atiomahcs if they were practical and useful( hut 
on the ground tliat the system was bad for- the universities them- 
selves, because it took pirty politics into them, and particularly 
into their governing bodies. The allegation was that in some 
cases the evil was carried to the extent of running candidates for 
academical appointmenls on pru’ely pohtical groands, and ap- 
pointments were made with little reference to the merits of the 
candichtes themselves, but solely from political considerations or 
to reward political services. The right of voting was confined to 
those who paid a certain sum per annum to keep their names on 
the college and university boolcs. Thus the university voters 
were to a great extent men belonging to the wealthier class, and 
instead of forming a lai'ge body of highly educated men, they 
mainly consisted of persons not substantially superior to the rest 
of the upper and middle classes, and by no means of those who 
had proved most by the university or studies. 

Since then the attack has been renewed from time to time, 
always mooting with stout resistance. Typical argument was 
that of Sir William Anson, representing Orford, who asked in 
1906: “If universiiy representation were abolished, where would 
be the representatives in the House whose duty it would be to 
attend to higher educational interests and watch over their 
progress? ” Sir Henry Craik, member for Glasgow and Aberdeen 
Universities, spoke to like effect. In Scotland, he said, the uni- 
versity elector regarded himself as voting specially to represent 
the interests of education and the Iiigher professions. Many 
electors voted as people charged with the special duty of guarding 
the interests of science, literature, and education,^ 

The bill passed the Commons, 347 to 92, but the Lords re- 
jected it, 143 to 43. 

In the next dozen years sentiment appeal’s to have changed, 
for when the Kepresentation of the People Act, instead of abol- 
ishing plural voting, expanded it in at least one particular, at the 
same time imiversity representation was broadened, by exten- 
sion to some of the younger provincial universities, with the vote 
given to persons having a degree of any Mnd, and not merely to 
those having the M.A. degree. 

The Constitution of the Irish Free State provides for the elec- 
tion of two Senators by each university. That of Kumania gives 

I Edward Porritt, “Barriers agamet Domocracy ia the British Electoral Sys- 
tom,’' Political Science Quartt^lv, March, 19U. 
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one to each, chosen from itself by vote of the professors. The 
oply instance of such representation in an American lawmaking 
body that has come to my attention was in the case of William 
and Mary College in Virginia, which in 1706 received the right 
to send a Burgess to the Assembly. No State Constitution per- 
mits anything of the sort. 

If the univeraity man in England also meets local suffrage re- 
quirements, he gets two votes, one by reason of his degree and 
the other as a unit in the general electorate. This is but one form 
of what is known as “plural voting,” a method of recognizing 
class interest that in Great Britain has been the subject of much 
controversy, particularly in the matter of the representation of 
property, as we shall see when we come to that subject. The 
principle has been carried much farther in Belgium, though along 
different lines. There a second vote is allowed to certain land- 
owners and to men thirty-five yeans of ago and older if they pay 
five francs in taxes and have legitimate children. If a man of 
twenty-five years or more has received certain educational cer- 
tificates or held cert.ain offices, he has two additional votes. No 
one has more than three. In Italy the parliamentary committee 
to consider the proposed electoral law of 1925 recommended sup- 
plementary votes for pomots in a large number of categories, 
based on education, occupation, property, office-holding, and 
other qualifications. 

Trance is discussing a novel application of plmnl voting, the 
basis to be the family. Eobert K. Gooch thinks its adoption in a 
reasonably near future is by no means unlilccly.i It assumes the 
monogamous family as the proper basis of society and is pushed 
by reason of the alarming situation in respect of depopulation. 
The argument is that a parliament elected by family voting will 
represent the nation in terms of its true unit; the laws made will 
have due regard for the family as the basis of society; and in re- 
sult Franco will be saved from its threatened destruction. The 
proposal, first brought into the A^emhly in 1871, was renewed 
thirty years later, and since then has been repeatedly presented, 
with steadily growing attention. So far there has been no agree- 
ment on details, but the general idea is that the head of the 
family shall cast votes with some relation in number to its size. 
Attention to some of the principles involved is not confined to 
Trance. Opponents of manhood suffrage in Japan argued in 

* "Vamily Voting in Tnaco,” Ameriam FoUtml Sciencs Benew, May, lfl28. 
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boih Houses in the debate of 1925 that the family system should 
be protected by confining the parliamentary franchise to heads 
of families. 


Definite GnonriNGS 

The example of the British Parliament was of course familiar 
to John Adams, and probably he had it in mind when he wrote 
to John Penn ‘ that the representative assembly should be an 
exact portrait, in miniature, of the people at large. That it might 
be to the interest of this assembly to do equal right and strict 
justice, upon all occasions, equal interests among the people 
should have equal interests in the representative body. Is it not 
singular and significant, though, that when Adams came himself 
to write a Constitution, that of Massachusetts, he attempted to 
put into it nothing of the sort? Other statesmen of the time, 
however, had not discarded the idea and it w'as much discussed 
in the Federal Convention of 1787. Madison there said that the 
three important classes to be considered wore the landed, the 
commercial, and the manufacturing. It was believed the repre- 
sentation of these was ensured by the very form of the govern- 
ment. Anything more specific was deemed impracticable. 
Hamilton doubtless voiced the general belief when he said in 
"The Federalist" (No. 35) that “the idea of an actual repre- 
sentation of all classes of the people, by persons of each class, is 
altogether visionaiy." He thought the interdependence of 
economic groups so great that no distinction in the apportion- 
Iraent of representatives could be made. 

Therein Hamilton was wrong. Although he might have drawn 
some justifiable inference from the fact that the groupings in 
Parbament were for the most part undefined, not artificial, he 
should not have neglected another fact, that allotment of repre- 
sentatives to specified classes or groups had long been common on 
the Continent of Europe. It became familiar in the Middle Ages 
through the representation of trade guilds. In the Florentine 
Republic as well as in the cities of the Lombardian and Planseatio 
Leagues and in many other cities of the Netherlands, Germany, 
and France, guilds as corporate bodies elected members of town 
councils. The revival of the principle in one form or another is 
one of the most striking developments of our time in the field of 
political science. 

' Works, iV, 205. 


274 


LEGISLATIVE PRINCIPLES 


For example, when Lord Moricy in the Government of India 
Act ol 1909 allotted the membership of the Indian Parliament, 
he put the electors into definite categories. Religion was to be 
the most prominent of several factora. Of the 60 members of the 
Council of State (the upper branch), 16 wore to be elected from 
non-Mahommedan constituencies; 9, Mahommedan; 2, Euro- 
pean Commerce; 1, Sikh; 2, General; and 3 from Mahommedan 
and non-Mahommedan constituencies rotating. Of the 140 
members of the lower branch 100 wore distributed in the same 
way, with the addition of 7 Landholders; 4, Indian Commerce; 
and 1 non-European (from Burmah). The allotment was largely 
to regional gi'oups, but, evidently from prudential reasons, was 
not proportionate, minorities being much over-ropresented. 

Akin to tills was the provision of the Rumanian Constitution 
in 1923, that members of the Chambers of Commerce, of Indus- 
try, of Labor, and of Agriculture, meeting in separate colleges, 
should each elect from among themselves one Senator from each 
category and for each electoral constituency, these constituencies 
to be fixed by general law and their number not to be greater 
than six. 

Italian thought has been moving along the same line, and go- 
ing farther. The plan proposed by the Grand Council of the 
Fascist! in 1925 was for three corporations in each Province — 
one representing agi'ioulture, another industry and commerce, 
the third the intellectual professions. These were to elect the 
Senators. Somewhat the same principle had appeared in the 
Constitution furnished by d’Annunzio to the Free State of 
Fiume in 1920, which provided that of the members of the lower 
legislative branch, the Council of Provisors, ten should be elected 
by the industrial and inland workmen, ten by the seafaring peo- 
ple, ten by the promoters of industry, five by agricultui’al and in- 
dustrial technicians, five by executive officers of private concerns, 
five by teachers in the public schools, students in the higher in- 
stitutions, and others belonging to the sixth Corporation (com- 
prising “the inteUect of the land”), five by the followers of 
liberal professions, five by public employees, and five by cooper- 
ative societies of production, labor, and consumption. 

The idea ripened in Italy when in March of 1928 a radical and 
exceedingly interesting change in the electoral system was ap- 
proved almost unanimously by the Chamber. It contemplated 
group representation to the extent that nominations of 800 
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candidates are to be made by groups. Twelve confederaiions of 
employers and employc'cs, “syudical organizations,” are to 
name the greater part of the candidates; one fifth are to be named 
by a thirteenth group made up of professional persons and artists. 
According to Mussolini’s descriptive report, which was laid be- 
fore the Chamber March 2,^ chance to nouunate is also given to 
“other organizations whose activities fall outside the professional 
sphere, provided they have national importance and pursue ob- 
jects of social utility.” This he said would remove the objection 
that the basis of the new Byslem is purely economic. 

Group power is to be held in check by the next step, which 
consists in the selection of 350 of the 800 by the Fascist Grand 
Council, and its addition to the 350 of “fifty among the repre- 
sentatives of the moral, spiritual, and political elements of the 
country.” Further control of the situation is given to the Grand 
Council by empowering it to complete the choice of the men most 
suitable, “when the insufficiency of the lists of candidates makes 
it necessary, by the inclusion of other persons.” This was ex- 
pected to bring in, on occasion, persons eminent in science, letters, 
art, and politics, to which list was added “arms” by amendment 
in the Chamber. 

In spite of these checks, Mussolini may have been over-confi- 
dent as to rosulhs when ho said the law did not intend to create a 
professional or class typo of representation. “ The designation of 
the Grand Council, In point of fact," he contended, “takes from 
the candidate the characteristic of bemg a representative of the 
organizations which have proposed him." Should this follow, 
why have organizations propose unless for the vague and minor 
purpose of endorsement as to character and capacity? And is it 
not chimerical to expect that men who owe the start of their 
political fortunes to this or that group will forget the original 
source of their power and the intei'ests to which they must look 
at least in part for its continuance? Furthermore, they will have 
been named by reason of zeal in support of these interests and it 
is altogether improbable that group concern will not continue to 
actuate them. Even a Fascist Grand Council cannot make the 
leopard change its spots. 

The electorate is to have but an illusory part in the programme, 
The fist as perfected by the Grand Council is to be submitted to 
the voters for approval or disapproval as a whole. Nobody ex- 

1 For full toxtr floo Cumnl History, May, 1928. 



276 


LEGISLATIVE PRINCIPLES 


pecfcs they will ever disapprove while the present control lasts. 
Should it end, this electoral systena is likely to end also. Mean- 
while if by any chance a list is rejected by the voters, there is 
provision for a somewhat different system of nomination for a 
second trial, the complexities of which it is hardly worth while to 
describe, in view of the small likelihood that they will ever be 
tested.^ 

Spain, starting earlier than Italy, has moved with more cau- 
tion. A few months after the Riverist coup d’etat, the Municipal 
Statute of March 8, 1924, applied the principle of corporate 
representation to local self-government. A year later the 
Provincial Statute did the same thing for the Provinces. Evi- 
dently the e.xperimont satisfied enough to warrant carrying the 
principle up to national aifaim, for when the military dictator- 
ship had given way to civil dictatorship and that in turn was 
ready to revive representative government, a National Assembly 
was elected on the same basis. This Assembly, meeting October 
10, 1927, was the first national representative body chosen in 
Europe after the World War solely on the corporate group- 
interest-representation principle. Its members represented 
municipalities, provinces, the Patriotic Union, the higher ad- 
ministrative departments of the nation, the higher clergy, the 
higher offices of the army, navy, and judiciary, or were named to 
be representative of culture, production, labor, and commerce, of 
farmers, business men, and industrialists. Designed to be a con- 
stitutional convention rather than a legislative body, it proposed 
as part of the permanent form of government to follow, a Cham- 
ber of Deputies with 300 members to be elected directly, 160 to 
be chosen by the various social groups, and an undefined number 
of royal appointees. A Council of the Kingdom, which is to have 
in connection with legislation the functions of an upper branch 
and a constitutional court, though in large part appointed, will 
represent group interests,® 

Occupational representation is the basic idea in Soviet Russia. 
In the cities representatives are elected from shops and factories 
rather than from districts. The workere in the shops of appropriate 
size meet therein and make their choice, Smaller factories en- 
gaged in the same industry, the smaller shops, and hke occupa- 
tional groups are combined for the same purpose. Housekeepers 

'■ Amerimn Poiitkal iSdence Beview, February, 1929, 139 e{ sgg, 

“ Ibid,, ISO el sag. 
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get represontaiion by geographical districts, and the independent 
handicraftsmen generally meet by districts. Although the peas- 
ants nominally have geographical representation, as agriculture 
is virtually the only industry, the representation is in effect oc- 
cupational, for though homeworkers, teachers, and doctors vote, 
it is in with the rest and of course the peasants prevail. That it 
shall be purely peasant control is ensured by the refusal of the 
vote to any one hiring three or more laborers, to those who live 
on income not derived from their own labor, and to business 
men, agents, middlemen, and other traders ~ the group com- 
monly called the bourgeoisie. 

It is singular that this extreme application of radical thought 
in the course of the biggest governmental revolution of our 
time should carry out the belief of a great statesman com- 
monly thought of as the personification of reaction. Bismarck 
toward the end of his days wrote: “The ideal that has al- 
ways floated before me has been a monarchy which should be so 
far controlled by an independent national representation — 
according to my notion, representing classes or callings — that 
monarch or parliament would be unable to alter the ejdsting stat- 
utory position before the law separately, but only communi 
consensu ,” ' 

In 1893 it was suggested in Belgium that the Upper House 
should be made up of representatives elected by the gimt oc- 
cupational groups, Two years later the same thing was ad- 
vocated in France by M, Charles Benoist, who suggested voters 
grouped in seven classes according to their callings. Another 
publicist of standing, M. Leon Duguit, of the Faculty of Law of 
the University of Bordeaux, wrote: “If we would secure in the 
parliament the representation of all the elements of the national 
life, it is necessary to place beside the assembly elected by the 
people proportioned according to the numerical strength of the 
different parties, an assembly elected by the professional groups.” 
His notion was that the lower branch should be representative of 
the people, and the upper should represent “more particularly 
the social groups.” A League of Professional Representation and 
Regionalist Action was formed, which presented a scheme of 
professional representation to the Chamber in 1915, but it was 
not adopted, In a more recent regionalist bill, however, the 
group idea was dropped, by reason of failure to agree upon 

^ Be/lections and lieminiscencesi i, 18. 
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a principle whereby the share of each association in the deliber- 
ations of the regional council could be determined^ 

President Millerand had for a long time been a believer in oc- 
cupational representation when he was interviewed by Raymond 
Recouly,*' The President would have lilced the Senate to contain, 
in addition to the Senators elected under the present system, 
certain representatives of professional associations, of chambers 
of commerce, of syndicates of masters and men, of rural and 
urban syndicates, of the General Confederation of Labor, uni- 
versities, and academies. "I am convinced,” he said, “that if 
the corporate element entered therein, it would have the happiest 
effect on the working of public affairs.” 

Merits and Defects 

Of late there has been much discussion of the subject, both 
academic and practical. The theorists begin with dispute over 
the nature of the social structui'e, dividing into two camps, 
monists and pluralists. The monists insist on the unity and 
absolutism of the state. The pluralists thinli the state is merely 
one among many associations into which mankind is divided and 
to which allegiance is accorded. They say that while the state 
controls other associations, this does not make them inferior, 
which is to be questioned, Judging by the facts, They say the 
assumption of inferiority is a fallacy liat comes from comparing 
different immediate purposes, to which it may be retorted that 
powers, not purposes, control the issue. Pluralists also deny any 
unlimited sovereign and assert that states as well as all other 
groups must come within the moral law, which is in essence the 
doctrine of natural rights. Pluralists wish a federal organization 
of society, but seem to overlook the fact that even this implies a 
supreme loyalty, the loyalty to a political sovereignty over and 
above, the federation. 

Bringing theory down to application, the problem is whether 
law should be made by representatives of groups socially formed 
or of groups regionally formed. Hegel was one of the first to 
argue that a legislative assembly should represent the people as 
organic, not as atomistic. He held that classes, expressing tho 
economic and social interests of the community, would furnish 
the best basis for representation. Herbert Spencer took the same 

> 'William Seal Carpeater, Dcmcracy and Mepresmiation, footoote, pp, 86, 87. 

* Tto Ouikok, January 16, 1924, 
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ground. Now come the guild socialists of England with like ac- 
ceptance of what was in essence the belief of Burke and the other 
ultra-conservatives who defended the class principle against the 
democratic innovations of their time. 

The new form of the old doctrine is well set forth in G. D. H. 
Cole's “Social Theory.” His complaint is that Parliament pro- 
fesses to represent all the citizens in all things, and therefore as a 
rule represents none of them in anything. “It is chosen to deal 
with anything that may turn up quite irrespective of the fact 
that the different things that do turn up require different types 
of persons to deal with them. It is therefore peculiarly subject 
to corrupt, and especially to plutocratic, influences, and does 
everything badly, because it is not chosen to do any particular 
thing well. This is not the fault of the actual Members of Parliar 
ment; they muddle because they are sot the impossible task of 
being good at everything, and representing everybody in rela- 
tion to every purpose.” And further: “To ask me to choose one 
man to represent me in relation to everything is to insult my 
intelligence, and to offer me every inducement to choose some 
one so colorless that ho is unlikely to do anything at all — be- 
cause he will at least do no great harm, and no great notice will 
be taken of him. This is how parliamentary elections usually 
work out at tho present time. But, if I am asked to choose a 
different person to represent my wishes in relation to each of the 
main groups of social purposes of which I am conscious, I shall 
do my best to choose in each case the man who is most fitted to 
represent my views and to carry them into effect." Cole goes so 
far as to argue that real democracy is to be found, not in a single 
omnicompetent representative as.sembly, but in a system of co- 
ordinated functional representative bodies. 

On this side of the water Reinsch has also argued that group 
representation would give us better legislators. “Each great in- 
terest,” he holds, “would then be anxious to be represented by 
its most experienced and able men; and an Assembly composed 
of the select representatives of the industries, the financial 
corporations, transportation, commerce, labor, education, etc., 
would occupy a different plane from so many of the present legis- 
latures in which practical politicians who represent only their 
lessors play a dominant part. In certain respects our legislatures 
are indeed representative enough; they are composed of a fair 
average of men in the various walks of life. But they are indica- 
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tiye rather of tliataverage — asomewhatindifferentmean — than 
of great ability and experience in social and economic life. Un- 
fortunately the various interests whose power is actually con- 
trolling are generally not represented at all in an open and ac- 
knowledged manner. They therefore use indirect means of ex- 
erting their influence to the endless harm of our political system.”* 

In this matter of diversifyit^ the membership of our legislative 
bodies, it is also argued that group representation would prevent 
monopolizing by a few groups, as in the case of the notable pre- 
ponderance of lawyers at present. This of course would be at the 
expense of losing many legislators whose work, again as in the 
case of lawyers, has brought them in contact with a wide range 
of human interests and made it possible for them to furnish help- 
ful judgment in many directions. 

Not all the critics would completely discard regional repre- 
sentation. William MacDonald in his suggestive book, “A New 
Constitution for a New America,” argues (pages 127-139) for 
representation in the National House based partly on population, 
partly on occupation. He would have a bare majority from each 
State — or two members if the total number from the State 
wore four — designated as Representatives of occupational 
groups, and the rest as Representatives-at-large. He thinks this 
would be a better guaranty of national stability than is a union of 
individuals who, outside of their groups, feel little organic rela- 
tion with each other. 

Depreciation or minimizing of community sentiment appears 
in the writings of many of the sociologists. They declare that 
there is no distinotiveness of local interests other than that of 
their local, material wants. They see neighborhood sentiment 
vanishing through the effect of improvements in transportation 
and communication. They insist that joint interest is now deter- 
mined fundamentally by specific vocation. They say the phy- 
sician living in the eleventh precinct has far more of community 
of interest with a physician living in the fifth precinct than he 
has witli the broker who lives round the corner; that the natuml 
groupings of our modem world are to be found in the associations 
of teachers, of merchants, of manufacto'ers, of physicians, of 
artisans, and all the other groups that can be isolated vocation- 
aUy. 

On the other hand it is not clear that the source from which 

‘ Amaican iegialalures, 200. 



OCCUPATIONAL REPEESENTATION 


281 


men derive their incomes shows their chief interest in life. Cer- 
tainly that is often not the case. Large numbers of men drudge 
without pleasure in their tasks. Many give more thought to 
their avocations than to their vocations. In the range from re- 
creation to religion something appeals to them more than the 
winning of bread. 

Whether vocation or something else should be the test, is it 
certain that making any special interest the test is the wiser 
course? Already there is groimd for thinldng that special in- 
terests have become too prominent and strong, that they too 
much affect our social relations. Particularly serious is the power 
of the occupational organizations, which has come to rival and 
even sometimes to contest that of the state itself. They are 
fighting groups, with the primary purpose of advancing their own 
interests at no matter whose expense. It has been suggested tliat 
giving them political status might broaden their views or at any 
rate compel concession, but inasmuch as their fundamental aim 
would still be each to advance its material condition in relation 
to other groups, the danger, if such it bo, would persist. 

It is, indeed, very doubtful whether self-interest should be en- 
couraged as the mainspring of action. That means competition 
rather than codporation. Self-interest breeds antagonism instead 
of harmony. 

Group representation of every variety tends to put self- 
interest above common interest. Even now self-interest is too 
prominent in our legislative bodies. With official status for 
groups, the representative would even more subordinate the 
common welfare. He would work as an interest and not as a 
man; and the better he represented his own group, the worse he 
would represent the rest. Therein lies an important weakness of 
the proposal, perhaps its futility, for carried to its logical con- 
clusion no man would be qualified, or should be permitted, to 
vote in respect of any function other than that wMch he repre- 
sented. 

Were group interest to be enthroned, legislative bodies, al- 
ready harassed by the lobbies of groups, would find themselves 
exposed to double the pressure. Already its exercise is a most un- 
fortunate featui'e of legislative life. Give it official recognition 
and independent decision with only the common welfare in mind 
would almost disappear. 

In this matter of the common welfare is to be found one of the 
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gi-avcst objections to both occupational and proportional repre- 
sentation, for either ivould make worse a situation already bad. 
For example, a palpable weakness of our present method of ahot- 
ting representatives is that it emphasizes locality interests. 
Every American legislative body sees the need of continuous 
struggle against this. It is the chief source of log-rolling, un- 
wise appropriations, sacrifice of conscience. The popular test of 
a representative is too often not what he does for State or Nation, 
but what he gets for his district. One argument urged for group 
representation is that it will lessen this particular evil, but even 
so its nature is to reappear in wome evils, for while the interests 
of localities are not necessarily antagonistic, those of occupations 
are assumed to be competing, or else separate representation 
would bring no gain. Shall we replace what we now have with 
the selfish struggles of class, sect, race, occupation, or anything 
else that allies men for what they think or hope will be their 
profit, a profit at the expense of others? Will there not be con- 
stant impulsion away from harmony and toward discord? Will 
not the common welfare suffer more than now? Sorry may be 
the people that builds its institutions with the motto — “Every 
group for itself and the prize to the strongest.” 

The prime purpose of representation is to represent persons 
in the mass, rather than particular ideas or interests. We choose 
representatives to mirror public opinion as a whole; to voice the 
general will; to face all the problems of government; to advance 
the common and not the particular welfare. As President Lowell 
has well said, “ The true conception of public opinion is not a 
sum of divergent economic interests, but a general conception 
of political righteousness on which so far as possible aU men 
should unite.” ^ The question is primarily one of averages, not 
of individualities. The task is to reconcile differences, not to 
accentuate them. 

To get some degree of cohesion in political action, English- 
speaking peoples have discarded the system of factions that long 
prevailed in England and her colonies, and still prevails on the 
Continent. In its place we have put the system of parties, usu- 
ally two in number as far as real importance goes. What would 
be the effect of either occupational or proportional representation 
1 on this? William Dudley Foulke has presented one view, saying: 
“For my own part I deny that an absolute majority in a de- 

^ P«6Ka Opinim, 121. 
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liberative assembly is desirable if there be no such majority in 
the people at large. If mere speed and convenience in legislation 
were considered, it might be desirable. But we have adopted two 
different principles for the two forms of our political action; for 
executive action, unity; for legislative action, plurahty. Why is 
this? Because deliberation, compromises, and the consideration 
of different ideas are necessary for the highest form of legislative 
action. Our experience in jurisprudence tells us that the best 
means of informing the court and arriving at an accurate judg- 
ment is to allow each party to set forth its own views, its own 
interests, in the most extreme and unfair way, subject to con- 
tradiction and refutation by those who have adverse interests 
and views. Is it less true that in legislation the best conclusion 
will be reached by allowing each phase of thought to be repre- 
sented by its own advocates, and then, after consideration of all 
these, letting that judgment be given which seems to be most fair 
and just to all? We merely apply to the legislature the principles 
which we have long applied in judicial procedure. The result of 
nearly all political action is compromise. In the present system 
this compromise is made when parties are organized. When pro- 
portional representation is adopted it will be made in the legis- 
lative body where all can see more clearly the strong and the 
weak points of every claim.” ^ 

Simon Sterne reached precisely the opposite conclusion about 
the effect of transferring compromise from party to legislature. 
From his point of view the ono formidable objection to the whole 
scheme is that it has a tendency to prevent the spirit of com- 
promise and mutual forbearance, which party has a tendency to 
create. The same reason which would make minority representa- 
tion act as a solvent of political parties might result in its acting 
as a solvent on constituencies which ought to be held together in 
the bands of party, thereby cultivating mutual good wiU, which 
probably would not exist were their parts to be exclusively com- 
mitted to their own class for politick action.^ 

In the course of our experience with the two-party system, 
each of the major parties has largely been made up of men with 
enough unity of mental habit to permit agreement on most of 
the great political problems. This would disappear on substitut- 


' “Proportional RepreBentation,” Proporiimal Representation Reoiem, Janu- 
ary, 1915. 

» “RepiOBentation,” LaWe Cj/cicipffidid oJFolUical Science, in. 693. 
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ing the group syaiem. Physicians could have no unity of view on 
foreign policy, shopkeepers on irrigation, brieldayers on the 
merchant marine, farmers on States’ rights. Inevitably political 
parties as we have known them would disappear. 

The two-party system puts in issue only a few major questions, 
and each party seeks within its own ranks that degree of har- 
mony without which its success may be endangered. Further- 
more each asks for control with the avowed purpose of advantag- 
ing all the people. Each argues for its policies as more likely to 
increase the sum total of prosperity and happiness. We thrive 
as a country because this is the spirit of our political institutions. 
Let us think long before we abandon unity and turn to diversity 
as our goal. 

There are serious technical difficulties. Functions are number- 
less and the persons they engage range from few to many. In 
theory each function would have the right to representation, and 
that right would have no relation to quantity, for the self-interest 
of one group is just as important to its members as in the case of 
any other group. If representation were confined to the larger 
groups, as of course it would have to be, where to draw the line 
would produce constant strife. If it were not arbitrarily drawn 
on the basis of size, imagine the task of deciding what functions 
should be deemed essential. And how shall be handled great 
groups such as those of the unemployed or the retired? Think 
aiso of the uncertainties of classification, as suggested by the 
jurisdictional disputes between labor unions. 

Within the group itself there would surely be trouble. Skilled 
workmen would be classed with unskilled, though their economic 
interests might widely diverge. Minorities would be without 
representation however valid the differences of either interest or 
opinion. Yon would get only the will of the majority of the 
group. This in turn would be shaped as much as ever by a few, 
as we now see in the case of the loaders of labor unions. In fact 
the power of these leaders, already no small matter, would be im- 
portantly increased by the enlargement of their opportunities. 
Then, too, there are frequent changes of group structure, whether 
it be formed on social, political, occupational, or economic lines. 
The constant shifting of the electorate would be an endless per- 
plexity. 

If a man were to have a vote for each of his interests, there 
would still be the impossibility of voting for anybody outside 
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their limits. There could be no “independent” movements. On 
the other hand, with one vote for each interest men keen to ex- 
ercise the suffrage would join as many groups as they eould. The 
class of professional "joiners” would grow. 

It is in the actual work of representative bodies that the group 
system develops its greatest weakness. Action is the chief pur- 
pose of government. The business must march. It marches best 
with what we call a working majority, namely, one that can in 
the end have its way when it is in agreement, In Congi'ess we 
have seen the mischief that comes when a small third-party 
group holds the balance of power. Then look out for trades, 
trucklings, unworthy concessions. Majority rule is replaced by 
minority rale, and that the rule of the smaller minority. The 
routine is upset. Business is blocked. The public welfare 
suffers. 

In a legislative body the party having the most votes but less 
than half the total can prevail at will only by combining with 
some smaller group or groups. Such combinations are transitory. 
This is what constantly imperils Cabinet government on the 
Continent, makes it volatile, ephemeral, futile. So the country 
is deprived of stable government. The danger is increased by 
the temptation held out to a miuoiity within a party. Thwarted 
in its ambitions, it is incited to secede and join some other group 
or form a quite new party. Everything works for dissension 
rather than harmony within the group, for resistance rather than 
concession. 

This compels that sort of gi'oup discipline wMch stifles in- 
dividuality. For example, A. G. Gardiner, veteran English 
journalist, writing of “The Twilight of Parhament,” * at a time 
when there wore seventy or so of Labor members in the House of 
Commons, gives as one reason why they were of singularly 
negligible influence, the fact that they had entered it committed 
to a certain collective course on any given issue, regardless of 
what the debates might reveal. 

The other of the two reasons Mr. Gardiner found for the 
failure of Labor as a Parliamentary factor and for its being the 
least efficient body in the Chamber was its practice of sending to 
Westminster trade-union secretaries of third-rate ability and 
generally without either political training ox Pailiamentary in- 
stinct. This is natural, for the self-centered group inevitably 

1 AUantio Monthly, Auguat, 1921. 
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wants to be represented by subservient agents, not by trustees 
who will feel justified in doing their own thinking. 

Such effects, both abroad and here, have played a part in im- 
pairing the prestige of parliamentary institutions. The less ef- 
fective these institutions, the less respect for their authority. 
Mussolini is not an accident; he is a result. 

What else can you expect from a structure built on the prin- 
ciple of subdivision? In Belgium after twenty years of propor- 
tional representation, forty-five different groups were formed to 
elect ninety-six members of Parhament. In the German elections 
of 1924 eleven parties gained seats; in addition thirteen "freak” 
parties polled 700,000 votes. 

Under such conditions, save in the rare instances when one 
party wins a majority of the seats, party responsibility disap- 
pears. Control by minorities takes its place. This is perversion 
of democracy. At the very heart of self-government is the belief 
that the greater part shall prevail. It may or may not be the best 
form of government. Autocracy, aristocracy, monarchy may be 
better, but if so let it be frankly admitted. The wolf wears 
sheep’s clothing when minorities dominate in a democracy. 



CHAPTER XIII 

FRANCHISE TESTS 

Qualifications for the suffrage necessarily imply recognition of 
classes of human beings. The application of a test involves the 
use of a standard and that of itself creates classes. Once the 
standard has been agreed upon, exceptions are manifestly im- 
practicable. Consider the case of a precocious lad who graduates 
from college at the age of fifteen, perhaps with highest honors in 
political science, and with phenomenal knowledge of history and 
economics. He may be measured by his years or by his mental 
capacity. As a minor he will be excluded under the standard 
hitherto thought the more important. To admit him would be to 
make an exception to the predominant rule. Such an exception 
might be a precedent for others until the twilight zone of un- 
certainty overwhelmed with its perplexities. Evident as this 
must be in a field where there is little or no controversy, it is con- 
stantly ignored in other fields. We are again and again asked to 
legislate on the basis of the exceptional. The appeal ought never 
to carry lawmakers off their feet. Only when it is shown that an 
existing standard is inferior to some other, should there be 
change. 

The rulo should work both ways. Just as a class ought not to 
be admitted to the franchise because of the fitness of exceptional 
individuals, so a class ought not to be excluded because of the 
unfitness of exceptional individuals. 

Furthermore the standard must be definite. For example, 
however desiiuble it might be to confine the suffrage to men of 
good character, yet there being no yardstick with which to 
measure character, it is futile to try to make that quality of itself 
a test. We can, however, find measurable conditions that indi- 
cate the possession of good character or other qualities deemed 
desirable. Group phenomena may determine. 

Of sundry criteria, the most common, because the most nat- 
ural, presenting self-evident justification, have been those of 
minority and of mental disease. The exclusion of the insane need 
but be mentioned. That of children raises no question save as to 
where the line between child and adult shall he drawn. With 
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English-speaking peoples the age of twenty-one years has come 
to be the prevailing rule. Elsewhere there is a variation in views 
that it would serve no useful purpose here to detail. Two or three 
oddities, however, may interest. One of them is the provision in 
some of the newer Constitutions of a higher age limit in the case 
of voting for members of the upper branch than in that of the 
lower. Thus in Czecho-Slovalda, though men twenty-one years 
old may vote for Deputies, only those of twenty-six may vote for 
Senators. In Poland the limit on the Senatorial suffrage is higher 
still — thirty years; and Rumania puts it up to forty. On the 
other hand Russia lets youths of eighteen vote on all questions, 
and that limit may be lowered by any local soviet with the ap- 
proval of the central authorities. 

Next in generality of application has been the test of citizen- 
ship, almost but not quite universal. Tom Paine, to use the 
familiar form of his name, was elected a delegate to the National 
Assembly of Prance in 1792 and took his seat, although still an 
American citizen. The Assembly, however, had conferred the 
title of French citizen on “Payne” and eighteen others, including 
Washington, Hamilton, and Madison. In immature countries 
like Mexico the report is that foreigners who chance to be at hand 
are frequently invited to vote by this or that faction. But bar- 
ring irregular or infrequent exceptions, it may be said that only 
citizens are expected to contribute their judgment for the com- 
mon welfare. 

Aristotle, writing two thousand years ago, in speaking of the 
question as to who are the citizens of a state, said: “The answer 
to this question is different in different States, and depends on the 
laws and the constitution of each. The whole body of the in- 
habitants of a country enjoying the protection of its laws, in- 
cluding the young who are still under legal age, and the very old 
who have passed the time of action, and aU others under any 
species of disability, are, in a certain wide and general sense, 
citizens. But the full and complete definition of a citizen is con- 
fined to those who participate in the governing power, either by 
themselves or their representatives. This privilege is not at- 
tached to mere residence in a place or country, or derived from 
descent, for the question always recurs, how did the original 
possessor obtain it? It is a privilege conferred in a legal manner 
by the act of the estate.” ^ 

> Tiemenheeie, Paliikal Experience oj ihe Andmls, n. 
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This quotation is -worth, while because it is so often forgotten 
that “citizen" and “resident" are not synonymous. At times 
in the history of government the distinction has been a matter of 
great importance. So it was in Rome. Remember the signifi- 
cance of Paul’s declaration, “I am a Roman citizen.” So it was 
in the early days of the colonies, and particularly in Massachu- 
setts, where the all-controlling wish of the founders for a theo- 
cratic government was in constant danger from newcomers with 
other ideas. Her fii'st “citizens” were “freemen,” a term not 
used in contradistinction to “slaves,” but meaning simply mem- 
bers of the corporation.* At what has been called the first regular 
Legislatoe that met in Massachusetts, May 14, 1634, it was 
“ agreed, that none but the General Court hath power to choose 
and admit freemen.” * Two years later we find this in the first re- 
vision of laws in Plymouth: “That the laws and ordinances of 
the Colony for the Government of the same be made only by 
the freemen of the Corporation and no other.” ® This was fol- 
lowed still two years later (March 5, 1638) by a most interesting 
vote, providing “that every Township shall bear their Com- 
mittees charges and that such as are not freemen but have taken 
the Oath of fidelity and are masters of families and Inhabitants 
of the said Towns as they are to bear their part in the charges of 
their Committees so to have a vote in the choice of them.” ^ 
Here was distinct recognition of the fairness of giving a share in 
the choice of Representatives to those who had to share in their 
cost, but it is to be noticed that the oath of fidelity, akin to our 
naturalization process, was required, aud that restriction was 
made to men both masters of families and inhabitants. 

The Massachusetts Legislature of 1856, when the Know- 
Nothing movement was at its height, approved a constitutional 
amendment providing that no person of foreign birth should be 
entitled to vote in the Commonwealth unless he had been a 
resident within the jurisdiction of the United States twenty-one 
years. This, however, did not get the second passage required 
before submission to the people, the vote of the House standing 
133 Yes to 117 No — short of the necessary two tliirds. By the 
way, the roU-call on that occasion discloses not a single name 
that would naturally be supposed to be other than Anglo-Saxon. 

1 John Winthrop, Journal, April 1, 1634. 

* Records of the Colony of the Maes. Bay in N.B., i, 117. 

® Plymouth Colony Records, xi, 11. * Ibid., x, 31. 
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During the period while our Westeru States were in process of 
settlement, the question of admitting to a share in government 
the newcomers from European lands was of no small consequence. 
Sundry of the States decided to give the ballot to them before 
they could secure full citizenship through naturalization. With 
changing conditions the wisdom of this lessened and the need 
waned. So one by one the Constitutions have been changed and 
now but a very few let the foreign-born person vote on taking out 
first papers, those declaring intent to become a citizen. 

RBLiGions Qualifications 

Religious belief has at times furnished a tost of political capac- 
ity. It would be necessary to transcribe many chapters of the 
world’s hi.story if the story of the relations between religion and 
politics were to be told in full, for from the time when the pro- 
nunciation of “shibboleth” meant life or death, and doubtless 
from countless centuries before, men have appraised other men 
on the basis of religious views, and have admitted them to fra- 
ternity or have rejected them on that score. In its bearing on 
systemized voting, however, there is nothing of consequence to 
US back of the colonial period. In the early days of some of the 
colonies Church and State were so interwoven that adequate 
understandiDg of the origins of our institutions is impossible if 
their relations are overlooked. 

Massachusetts Bay at its first General Court for election, 
May 18, 1631, voted; “To the end the body of the commons may 
be preserved of honest and good men, it was likewise ordered and 
agreed that for time to come no man shah be admitted to the 
freedom of this body politic but such as are members of some of 
the churches within the limits of the same.” Thus they estab- 
lished an aristocracy of a description theretofore unknown. 
“Not birth, nor wealth, nor learning, nor martial skill and 
prowess,” says PaErey, “was to confer political power among 
this peculiar people; but goodness — goodness of the highest 
type goodness of that purity and force which only the spirit 
of the Master of Christians can create. The conception, if a 
delusive and impracticable, was a noble, one. Nothing better can 
be imagined for the administration of a government than that 
they who conduct it shall be Christian men— men of disin- 
terestedness and uprightness of the choicest quality — whose fear 
of God exalts them above every other fear, and whose controlling 
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love of God and man conseia-ates them in the most generous 
aims." ^ 

The charter had prescribed no conditions for admission to 
membership. Few members of the corporation were here. More 
than a hundred men sought a share in the conduct of affairs. If 
no tests were applied, the determination to establish a theocracy 
might bo thwarted. The natural, the inevitable expedient was 
the church membership test. It saved the day. For a generation 
only those who followed the elders could vote. Then came revolt. 
Men of other faiths had entered the colony. Some who may not 
have been hostile to the doctrines of the majority, and yet were 
averse to joining the church, felt themselves unjustly excluded 
from the franchise. Complaint reached the ear of the King, and 
he began bringing pressure to bear for liberalizing the conditions 
of the suffrage. The need of it may be gathered from the perusal 
of such a vole as that of the General Court, October 21, 1663: 

“Whereas it is found by experience that there we many who 
are inhabitants of this jurisdiction which are enemies to all gov- 
ernment, civil and ecclesiastical, who will not yield obedience to 
authority, but make it much of their religion to be in opposition 
thereto, and refuse to bear arms under others, who, notwith- 
standing, combine together in some towns and make parties 
suitable to their designs in election of such persons according to 
their ends, it is therefore ordered by this Court and the authority 
thereof, that all persons, Quakers or others, which refuse to at- 
tend upon the public worship of God estabhshed here, that all 
such persons, whether freemen or others, acting as aforesaid, 
shall and hereby are made uncapable of voting in all civil as- 
semblies during their obstinate persisting in such wicked ways 
and courses, and until certificate be given of their reformation.” ^ 

Nevertheless in the next year the colonists, beginning to worry 
about their charter, saw fit to make what in appearance at least 
was concession, for the Court voted, August 3, 1664; 

“In answer to that part of his majesty's letter of June 2S, 
1662, concerning admission of freemen, this Court doth declare, 
that the law prohibiting all persons except members of ohurobes, 
and that also for allowance of them in any County Courts, are 
hereby repealed; and do hereby also order and enact, that from 
henceforth all Englishmen presenting a certificate, under the 

’ Now Snglmd, i, 121. 

* Records of the Colmy of the Mass. Bay it! N.E., ir. part 2, 87, 
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hands of the ministers or minister of the place whore they dwell, 
that they arc orthodox in religion, and not vicious in their lives,” 
and having certain property qualifications, shall be "propounded 
and put to vote in the General Court for acceptance to the free- 
dom of the body politic by the suffrage of the major part, accord- 
ing to the rules of our patent.” ^ It is believed that not one in a 
hundred of those not church members could meet the property 
qualification.^ 

At the May session in 1665 the General Court was greatly 
disturbed by the demands of the Royal Commissioners, who 
presented twenty-six changes they desired to have made in the 
Book of the General Laws and Liberties of 1660. Their principal 
objects were to substitute for all expressions of the supremacy of 
the Commonwealth, an acknowledgment of the royal authority; 
to procure a recognition of the Church of England; and to destroy 
the long-standing limitation of citizenship to church members. 
An examination of the edition of the Laws of 1672 shows that 
only one or two points were conceded by the Court, either then 
or prior to that issue, and that the recognition of His Majesty’s 
supremacy was allowed in one clause while the power of the local 
authority was asserted in a score. The right of strangers to be- 
come citizens was nominally conceded, but on conditions that 
afforded the minimum of relief to all but church members.® 

The Code of 1672 reenacted the provision that for admittance 
as freemen, applicants should be Englishmen, "presenting a 
Certificate under the hands of the Ministers or Minister of the 
place where they dwell, that they are Orthodox in Religion, and 
not vicious in their lives,” etc. In 1673 there was more of nominal 
concession, but it was half-hearted, for the law passed October 
15, 1673, said : "Henceforth the names of such as desire to be ad- 
mitted to the freedom of this common-wealth, not being mem- 
bers of churches in full communion, shall be entered with the 
secretary, from time to time, at the Court of Election, and read 
over before the whole Court sometime that sessions, and shall 
not be put to vote in the Court till the Court of Election next 
following.” * 

For the irreligious and those who held to some other than the 

' liewrtk Df Ihe Colony of the Mass. Bay in N.B., ir, part 2, 117. 

’ Jamea Tmalow Adams, TJie Poundivc of Mm England, 3S1. 

> W. II. Whitmore, hiirodustim io Colonial Lam of Mass., 100. 

* liemda of the Colony of the Mass, Bay in M.E., iv, part 2, 563. 
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orthodox faith, the way was still made liavd, In tho eleven years 
before 1677 the franchise was given to only one man not a mem- 
ber of the dominant church as against 875 who belonged thereto^ 
It is believed that by this tinne the disfranchised outnumbered 
the recognized church members five to onc.^ In the end the col- 
ony lost its charter by reason of its contumacy in this as well as 
other particulars. William III would not endure the religious 
franchise, and in spite of the bitter oppoisition of the Reverend 
Increase Mather, who had been sent to England to try to save 
the day, the new charter (1691) put the suffrage in the hands of 
the "Freeholders and other Inhabitants," having as a freehold 
an estate in land to the value of forty shillings a year or other 
estate to the value of forty pounds sterling. 

Plymouth never in so many words prescribed church member- 
ship as a qualification, but there is little doubt its practice 
virtually required this. In 1671 it provided that "none shall be 
admitted a freeman of this corporation, but such as are one-and- 
twenty years of age, at tho least, and have the testimony of their 
neighbors that they are of sober and peaceable conversation, 
orthodox in the fundamentals of religion, and such as have also 
twenty pounds of ratable estate in the government." 

Liberal Rhode Island made no demand for church membership. 
New Haven, more under the influence of the Massachusetts ex- 
ample, excluded those who had not been received into full com- 
munion with some church, but the Hartford colony followed the 
Plymouth plan of refraining from specifically imposing the qual- 
ification, though there too the dominance of the clergy makes it 
probable that men not church members did not easily secure ad- 
mission to the franchise. 

The Connecticut Constitution of 1818 required that every 
elector "shall sustain a good moral character,” and that is still 
the admirable and altogether futile provision. Ethical standards 
have not met with favor in the United States. To be sure, men 
under restraint in our prisons may not vote while there, but can 
vote afterward. Even when the Federal Senate has by the pro- 
cess of impeachment and trial removed a man from public office, 
though he is thereby disqualified from holding office again under 
the United States, he is not deprived of the right to vote. France 
goes farther. Men who have committed certain offences there 

1 James Truslow Adams, The Fmmdation of Nm England, 3S4. 

‘ George E. Ellis, Tho Puritan Age in Massachusetts, 203. 
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are excluded for perpetuity or for five years from taking any part 
in the direction of society. The rule includes those who have 
several criminal or ooivectional sentences, ministerial function- 
aries dismissed for gross incompetency, and bankrupt tradesmen, 
but it has now been made more lenient for the bankrupts, the 
period of deprivation of the vote being for them limited to three 
years, and there is no forfeiture in the case of judicial liquidation 
for unfortunate but honest tradesmen.* 

Phopeety as a Measuke 

Property has played a foremost part in the development of 
franchise qualifications. From the earliest times its possession 
has been held either to give a claim to a share in government or 
else to indicate a probability that its possessor could exercise 
such a share helpfully; and it has been a not uncommon belief 
that the more property a man may have, the greater his claim or 
the greater the likelihood of his usefulness. Servius Tullius 
divided the people of Pome into 193 centuries, which formed six 
classes. Ranking the rich, who were in smaller numbers, in the 
fii'st centuries, and those in middling circumstances, who were 
more numerous, in the next, he flung the indigent multitude into 
the last; and as each century had but one vote, it was property 
rather than numbers that decided the election.® 

Upon the institution of representative government in England, 
the question did not speedily become of importance. At fii'st it 
mattered little to any parhamentaiy borough how its deputies 
were chosen, for being instructed by the corporation with respect 
to the precise amount of the supply to be granted, they were only 
the messengers who declared the will of ^eir principals. In the 
case of the Imights of the shire, as election was incidental work of 
jurors in the county courts, no question of voting qualification 
directly arose, but indirectly the practice may have led to im- 
portant results, for jury duty was part of the feudal system, in 
which property held a leading place. The full county courts did 
not include the “common” people, for villeins were not legally 
qualified to perform the judicial functions for which the courts 
we held.® 

* Joseph Barthelomy, The Government of Frame, tr, by J. Bayard Morris, 2S, 
29. 

» Montestmieu, Spirit of Lam, book a, 2. 

‘ A. F, Bollard, The Evolution of Parliammt, 108, 
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Possibly this may have got Englishmen into the way of think- 
ing that ownership was a natural attribute of an elector. How- 
ever, we really know very little about it. Without any occasion 
for arguing qualifications, it is not surprising that the writers of 
those times ignored the question. Furthermore it was not raised 
by the changes that at first took place. Indeed Stubbs thinks 
that the idea of a constitution in which each class of society 
should, as soon as it was fitted for the trust, be admitted to a 
share of power and control, and in which national action should 
be determined by the balance between the forces thus combined, 
perhaps never presented itself to the mind of any medieval 
politician.^ The immediate object in each case of extension of 
the franchise was to draw forth the energy of the united people in 
some great emergency, to suit the convenience of party or the 
necessity of Iflags, to induce the newly admitted classes to give 
their money, to produce political contentment, or to involve all 
alike in the consciousness of common responsibility. 

It seems to have been established that at least before the reign 
of Henry VI every resident householder of a borough, capable of 
paying scot (i.e., his share of local taxation) and of bcai’ing lot 
(i.e., of discharging in turn the local offices), was sworn and en- 
rolled at the boroughleet, and became a biugcss. In the eighth 
yoar of Henry VI was passed a remarkable statute, the first dis- 
franchising law on record. Ecciting the grievous uproar and dis- 
order at elections, chiefly occasioned by the outrageous and ex- 
cessive number of people of small substance or none, it enacted, 
“that for the future Imights of the shii'e sliall be chosen by people 
dwelling and resident in the counties, whereof every one of them 
shall have free laud or tenement to the value of forty shilling,? by 
the year at least, above all eharge.?.” This operated as a sweeping 
disfranchisement, for forty shillings then was equal to at least 
twenty pounds of the present day. Singularly enough at a crisis 
when democratic notions were in the air, Oliver Cromwell re- 
quired an estate of two hundred pounds' value to entitle any one 
to vote. Not for a century yet were signs of revolt against such a 
spirit to become prominent and the best part of another century 
was to pass before the agitation against the dominance of wealth 
would wia its first victory. 

It was in 1832 that after a most exciting and bitter contest the 
Eeform Bill was passed, admitting to the franchise those of the 

1 CanslUulianal Swtory, li, 158. 
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middle classes of Englishmen who had not previously shared 
therein, This was accomplished by lowering the property qual- 
ifications. At the same time there was a redistribution of seats in 
Parliament, what we should call a re-districting. Many rotten 
boroughs were abolished. These were decayed towns, reduced to 
a handful of voters, in the control of great landowners, who be- 
stowed their representation as motives of gain or favor inclined. 

Eadical as was this reform, yet it was partial. It brought no 
visible benefit to the working classes. Their discontent over this 
and other matters led to the forming of a social-political party 
that framed the People’s Charter, which gave them the name of 
Chartists. The Charter was a programme of reform with five 
articles, the first of which was universal suffrage. In 1839 this 
programme was presented to Parliament in Ihe shape of a peti- 
tion bearing 1,285,000 signatures, so bulky that it had to bo 
curried on a wagon. In spite of such a formidable showing the 
petition was of no avail. After the revolutionary troubles of 
1848 that agitated all Europe, an attempt was made to renew the 
demands of the people in England, with announcement of a 
petition to have 5,000,000 signatures, but the middle classes 
arrayed themselves so solidly against the movement that nothing 
came of it. 

No further extension of the franchise was made until 1867, 
when the property qualifications were still further reduced and 
seats were again redistributed. In 1884 the property qualifica- 
tions were canned yet lower, adding more than two and a half 
million voters. With the impetus given by the Great War- to the 
spread of the democratic spirit and the wish either to recognise 
or to stimulate the patriotism of the masses, the Representation 
of the People Act, which received the royal assent February 6, 
1918, virtually ended the struggle that had been in progress for a 
century. This enactment gave the suffrage to all male subjects 
twenty-one years old, and resident for six months in premises in a 
constituency; and to every woman thirty years old occupying a 
home or being a tenant or her husband being a tenant of landed 
property of an annual value of five pounds. This increased the 
electorate by about eight million voters, one quarter men and 
three quartern women. 

On the other hand when it came to providing a new suffrage 
law for India, in 1919, a property qualification was imposed on 
voting for members of the provincial legislative councils, which 
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though small was large enough to shut out about nine tenths of 
the adult male population, with a Larger requirement in the mat- 
ter of the Legislative Assembly, and one still higher on voting for 
the Council of State. 

The question has not much vexed the politics of Continental 
Europe. The right of every man to vote was one of the tenets of 
the French Revolution and with exceptions not relating to prop- 
erty manhood suffrage prevails to-day in France. It was adopted 
by Belgium after the World War and is the general provision in 
the wholly new post-War Constitutions, Italy shows reaction. 
Manhood suffrage, adopted in 1912, was abandoned by the re- 
volutionary changes of the electoral law of 1928. The electorate 
was made to consist of married men from eighteen to twenty-one 
years of ago, with children; men more than twenty-one paying 
100 lire in taxes or having 500 lire of Shite consols; civil servants; 
and Catholic clergy, with ministers of other cults admitted by 
the State. 

Japan abolished the tax-paying qualification in 1925, the elec- 
toral law of that year chiefly thereby increasing the electorate 
from about 3,000,000 to an estimated total of 12,000,000. 

The earliest American colonies had no property qualification 
for the exercise of the franchise. The Virginia charter of 1621 
dircoled that the General Assembly should be chosen “by the 
Inhabitants." No change came until the period when the Com- 
monwealth was the govormnent in England. Perhaps the Vir- 
ginia action reflected Cromwell's sentiments in the matter. Any- 
how in 1055 the Burgcsse.s decided that none but “house-keepers, 
whether freeholders, leaseholders, or otherwise tenants,” should 
be “ capable to elect Burgesses.” The next year the ancient usage 
was restored, and all “freemen” were allowed to vote, since it 
was “something hard and unagreeable to reason that any person 
shall pay equal taxes, and yet have no vote in elections ” ; but the 
freemen must not vote “in a tumultuous way,” In 1670 the suf- 
frage was again restricted, the reason given being that the “usual 
way of choosing Burgesses by the votes of all persons who, having 
served their time,” were freemen, produced “tumults at the 
election.” Therefore it would be better to follow the English 
fashion and “grant a voice in such election only to such as by 
their estates, real or personal, have interest enough to tie them to 
the endeavor of the public good.” * So none but freeholders and 
house-keepers were to vote. 

' Hening, StaMes at Larce, ii, 280. 
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Bacon’s Laws in June, 1676, repealed this, but his laws were in 
turn repealed after the rebellion had been suppressed, in February 
of the following year. The instructions of Charles II to Berkeley 
in 1677 read: “You shall take care that the members of the As- 
sembly be elected only by freeholders.” 

Notice that “freemen” were those who had served their time. 
This follows one of the ancient significations of the term, which 
discriminated a freeman from a slave or serf. The word had, 
however, other meanings, making it hard to tell just what it de- 
limited in any particular case. “Freeholder ” is equally puzzling. 
In old English law a freeman was a freeholder as distinguished 
from a villein, i.e. a person attached to a manor, substantially in 
the condition of a slave. “Freeholder" came to mean the owner 
of a freehold estate. The inexact use of these terms prevents 
precision in describing colonial suffrage qualifications. For in- 
stance, the Maryland charter of 1632 in the seventh section says 
that Lord Baltimore is to make laws “with the advice, assent, 
and approbation of the Pree-Men”; the next section provides 
what shall be done in case of emergency “before the Freeholders 
of the said province, their delegates, or deputies, can be called to- 
gether for the fraimng of laws.” 

Channing thinks ^ that as practically every person who was 
not a servant was a freeholder, the words “freeman” and “free- 
holder” were reaUy synonymous. Such may have been the case 
for a time after the landing of the first settlers, but of course a 
landless class developed as soon as towns took shape and careful 
provision against its having a share in government followed. 
Thus we find Cecil Calvert in 1670 instructing the Governor to 
restrict the franchise to those possessing a freehold of fifty acres 
or forty pounds of visible estate. The experience of the earlier 
colonies led the men who wrote the later charters to take thought 
of the matter in advance. The Fundamental Constitutions of 
East New Jersey (1683) direct that the Great Council shall be 
chosen by the “freemen,” and define freemen as every planter 
and inhabitant "who hath acquired rights to and is in possession 
of fifty acres of groimd, and hath cultivated ten acres of it” ; or in 
boroughs, a house and three acres; or if only a tenant of house and 
land, hamg fifty pounds of “stock” — presumably what we 
should call personal property. William Penn followed this ex- 
ample, providing in his Frame of Government for Pennsylvania 

I ffwiory o/ the U.S., i, 263-67. 
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(1682) that every inhabitant should be accounted a freeman who 
had bought a hundred acres of land; or who had paid his passage 
and taken up a hundred acres at a penny an acre, and had culti- 
vated ten acres; or who, having been a servant or bonds-man, 
had taken up his fifty acres and cultivated twenty; or who paid 
soot and lot to the govermnent. 

The Massachusetts Bay charter of 1029 allowed the members 
of the Company to admit whom they might see fit, and for a 
generation the only qualification imposed appears to have been 
that of church membership. Trouble with the home government 
over this qualification led to the discreet and conciiiatoiy pas- 
sage of a law, August 3, 1664,’ modifying the religious require- 
ment and at the same time requiring applicants to be freeholders, 
ratable “to the full value of ten shillings.” Plymouth, which 
had also been without charter re.strietion in the matter, saw fit to 
follow Massachusetts, stipulating in 1609 that none should vote 
in town affairs but freemen, or freeholders of twenty pounds’ 
ratable estate; and when in 1671 qualifications wore more defi- 
nitely specified, this amount of property was in the stipulations. 
When the two colonies were brought together by the charter of 
William and Mary, it was provided thereby that a voter must be 
a freeholder to the value of forty shillings a year or have personal 
estate to the amount of forty pounds. Comparing the market 
value of labor then with its value to-day, this may have been 
such a qualification as would be the possession of property worth 
a thousand dollars now. It lias been su^ested that this was put 
in the charter because of the spirit of the times in the mother 
country, inasmuch as the Revolution of 1688 came about, not 
through the wish to give the people greater influence or power, 
but to give greater security and protection to the property held 
by the minority of the people. 

A clause interlined in a different handwriting and at a later 
date in the Fundamental Orders of Connecticut adopted at 
Hartford, 1638-39, indicates that towns were to admit inhabit- 
ants by a majority vote. In 1658-59 requirement of personal 
estate in the value of thirty pounds appears, reduced in 1662 one 
third, but a certificate of honest and peaceable conversation from 
the major part of the townsmen was required, and even then the 
candidate might be refused admission to the franchise by the 
General Court. ^ In the New Haven Colony the voting was to be 

1 Records of the Colony of the Mass, Ray in rt, 118. 

2 Edward Channing, History of the 17.5., i, 405-06. 
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done by tlie “free burgesses” or the “froc planters,” provided 
they were church members. The Connecticut charter of 1662 
and the Rhode Island charter of 1683, under which government 
was continued until 1818 in the case of Connecticut and 1842 in 
the case of Rhode Island, empowered the Assembly to admit 
such as it might see fit. 

New Hampshire copied Massachusetts with a property quali- 
fication. At the same period New Yoric, by the charter of liberties 
and privileges it adopted in 1683, provided that “every free- 
holder within this province, and every freeman in any corpora- 
tion shall have his free choice and vote in the electing of Repre- 
sentatives,. . .. and by freeholder is understood everyone who is 
so according to the laws of England.” Locke’s Fundamental 
Constitutions for the Carolinas (1609) gave the election of 
parliament men to “freeholders.” The royal government began 
with the principle of “freehold” voting, and though the lower 
House of the Assembly claimed the privilege of determining the 
suffrage and qualification laws were enacted from time to time, 
it does not appear that this principle was violated in South 
Carolina. The Assembly there in 1716 restricted the vote to 
white Christians possessing thirty pounds current money, chang- 
ing throe years later to a freehold of fifty acres or the payment of 
fifty pounds in taxes. In North Carolina the Governors were 
aggrieved for a score of years because the suffrage had been given 
to aD “freemen,” but repeal of the statute in 1735, with a free- 
hold requirement substituted, ended the complaints. 

In 1755, the year after an Assembly was provided for Georgia 
as a royal province, it memorialized the home authorities as to 
the hardships of the qualifications for electors and Representa- 
tives. An elector had to own fifty acres and a Representative 
five hundred. This shut out holders of town lots that might he 
much greater in value than the five hundred acres of the planter. 
Satisfactory modification was granted. 

Further details are unnecessary to show that in the middle of 
the eighteenth century the notion that only property owners 
might vote was widespread if not universal m the colonies. It 
took a Revolution to make an inroad on that belief, and even 
then the belief was at first hardly shaken, To be sure, the ab- 
stractions of the Declaration of Independence might be con- 
strued as implying a natural right to vote, and Theophilus Par- 
sons in “The Esses Result” (1778) went so far as to assert that 
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“all the members of the State aie qualified to make the election, 
unless they have not sufficient discretion, or are so situated as to 
have no wills of their own.” Yet even the Virginia Declaration 
of Rights, June 12, 1776, the same Declaration Virginia wanted 
prefixed to the Federal Constitution a dozen years later, said 
only that “elections ought to be free, and that all men having 
sufficient evidence of permanent common interest with, and at- 
tachment to the community, have the right of suffrage.” 

As the colonies became States, one after another they put 
property qualifications into their Constitutions, Georgia alone 
making an exception, for there an elector might either be “pos- 
sessed in his own right of ten pounds value” or be “of any me- 
chanic trade.” Vermont, the first State to be added to the origi- 
nal thirteen, was also the first to break away from tradition, 
for it gave full manhood suffrage (in 1777), deliberately deviat- 
ing from the Constitution of Pennsylvania, which it copied in 
most other respects. On the other hand, North Carolina (1775) 
was less liberal than it had been under royal government, for 
whereas all “ inhabitants ” had been voting, now a man had to be 
a taxpayer to vote for a member of the lower branch, and with a 
freeholcl in fifty acres of land to vote for a Senator. Pennsylvania 
(1770) let taxpayers vote, and sons of freeholders though not 
taxpayers. New Hampshire (1784) gave the suffrage to tax- 
payers. The other States had a variety of heavier qualifications 
not necessary to enumerate here. None were very great, and 
probably they were thought no larger than was necessary to 
keep out shiftless persons. Yet as a matter of fact they did 
keep out a material part of the citizenship. The effect of even a 
small property qualification may be illustrated by experience in 
Rhode Island, where still only tho,se assessed on property are 
allowed to vote for members of city councils, The amount of 
property required is small, $134, but the vote for the members 
of the Providence Board of Aldermen, over a period of ten years, 
averaged only forty per cent of that for the Mayor, who is voted 
for praci.ically on the basis of manhood suffrage. 

Observe that property qualifications were put in the State 
Constitutions while the rights of man were proclaiming from the 
housetops. Yet only here and there was a voice raised for the 
right of a man to vote because ho was a man. It is not siu’pris- 
ing to find Thomas Jefferson one of the few to remonstrate. In 
1782, in his “ Notes on Virginia,” he pointed out “six very capital 
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defects” in the Constitution of his StatCj and the very first of 
them was this: “The majority of the men in the State, who pay 
and fight for its support, are unrepresented in the Legislature, 
the roll of freeholders entitled to vote not including generally 
the half of those on the roll of the militia, or of the taxgatherers.” 

Only gradually did the idea that this was a defect gain support- 
ers. When the matter came up in the Federal Convention, Au- 
gust 7, 1787, there was earnest discussion of the plan of the Com- 
mittee by which the qualifications of voters for Federal Repre- 
sentatives should in each State be the same as those of voters 
for members of its lower branch — an ingenious plan for es- 
caping the issue. Gouverneur Morris did not like it. He wanted 
some provision to restrain the right of suffrage to freeholders. 
John Dickinson thought freeholders “the best guardians of 
liberty; and the restriction of the right to them as a necessary 
defense against the dangerous influence of those multitudes 
without property and without principle, with which our country, 
like all others, will in time abound.” Oliver Ellsworth held that 
taxation and representation ought to go together, but he thought 
each State the best judge of the circumstances and temper of its 
own people. Morris took the floor again with a novel argument, 
based on the fear that the Constitution as it stood threatened 
the country with an aristocracy. “Give tho votes to the people 
who have no property and they will sell them to the rich, who 
will be able to buy them.” Colonel Ma,son objected to confining 
the privilege to freeholders, but only because other things as well 
as property marked a permanent attachment to the society. 
Even James Madison believed the freeholders would be the 
safest depository of republican liberty. Two South Carolina 
men, Pierce Butler and John Rutledge, spoke against the restric- 
tion to freeholders, but judging by Madison’s J ournal tho earnest 
argument for “the common people ” was that of Benj amin Franlc- 
lin, who held it of great consequence not to depress their virtue 
and public spirit, Franklin carried the day, for the delegates of 
only one State, Delaware, voted in favor of the notion of Morris. 
Furthermore the apportionment of Representatives among the 
States, “according to their respective Numbers,” foreshadowed 
what was to come. 

After the Federal Constitution was adopted, the spread of the 
democratic spirit and tho rise of the Anti-Federalist party, first 
to be known as the Republican and in later days as the Demo- 



FRANCHISE TESTS 


303 


cratic party, made easy the keeping of property qualifications 
out of the Constitutions of the new States. Only a few of those 
admitted since 1789 have recognized property as a factor. Ken- 
tucky, the first of them, giving in 1792 the suffrage to all free 
male citizens twenty-one years of age, has been credited with 
beginning the democratic movement by some writers who have 
overlooked Vermont. Teimessee followed Kentucky’s example 
four years later. Ohio (1802), largely settled from New England, 
showed the influence of its origins by restricting the suffrage to 
taxpayers, but made it free in 1851. Nearly all the other now 
States have been content with omitting reference to property or 
taxes in setting forth qualifications, but Idaho (1889) wanted no 
misunderstanding, and so she said; “No property qualification 
shall ever be required for any person to vote or hold office except 
in school elections or elections creating indebtedness.” 

The original States have shown in this matter how much 
harder it is to get rid of a provision that has become obnoxious 
than it is to prevent its entrance when starting with a clean 
slate. New Hampshire was the first to respond ta the change in 
public opinion, dispensing with its poll-tax qualification in 1792. 
Georgia in 1798 changed its requirement so that nobody of whom 
a tax had been required coidd vote unless the tax had been paid, 
provided he might have had the opportunity of paying it. New 
Jersey, in 1807, took off her property qualification, and estab- 
lished manhood suffrage by the simple process of an act explana- 
tory of her Constitution. Maryland in 1810 ratified an amend- 
ment for manhood suffrage. In the Massachusetts Convention 
of 1820, although it was suggested that the payment of a tax as 
a prerequisite be abolished, the matter was not pushed and evi- 
dently there was then no powerful sentiment for it. Doubtless 
George Blake reflected the general opinion when he said the 
doctrine of universal suffrage could not be sustained on any 
principle. No person who did not contribute to the support of 
government was so far a party to the .social compact as to have 
a right to a voice in the election of the officers of government. 
The Convention went no farther than to submit an amend- 
ment, which was ratified in 1821, abolishing freehold with an in- 
come of three pounds, or any estate of the value of sbity pounds, 
as a qualification, substituting the payment of any tax. It was 
not until seventy years later that this in turn was abolished. 

In New York up to 1821 a man had to have a freehold of 
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twenty pounds or rent a tenement of forty shillings a year in 
order to vote for a member of the lower branch of the Legisla- 
ture; a freehold of one hundred pounds in order to vote for a 
Senator. The meaning of “freehold” brought more serious trou- 
ble than anywhere else by reason of the fact that so much land 
was leased for 999 years. This made the tenants of Trinity 
Church in New York City and thousands of tenants of the 
great Dutch manors, leaseholders instead of freeholders. Fur- 
thermore, in the northern and western part of the State much 
land was sold by the Holland Land Company and others under 
a system that did not give the buyer his deed until the last in- 
stalment of purchase money had been paid. The resulting dis- 
content was one of the chief (Jauses of the Convention of 1821, 
which gave the suffrage to taxpayer's, and also to men who had 
perlormed military duty in the militia within the year or "ivere 
exempted therefrom by reason of being firemen. By amend- 
ment in 1826, manhood suffrage was substituted. 

The properly qualification came very near leading to blood- 
shed in Ehode Island — • indeed, actually did bring what was 
called rebcEion. That Slate had lagged far behind the other 
thirteen colonics in adopting a Constitution, contenting itself 
with living under the Charter it had received from Charles II. 
From time to time during more than half a century attempts to 
change were made, but with little strength. The restriction of 
the suffrage to freeholders and their eldest sons was the chief 
grievance. In 1829 a committee of the Assembly, reporting on 
petitions for enfranchisement, defended the freehold qualifica- 
tion, denounced Democracy as the curse of every nation that 
had ever adopted it, and declared that as their forefathers had 
seen fit to restrict the suffrage “to the sound part of the com- 
munity, the substaiilial freeholders of the State,” their descend- 
ants had a right to adhere to the restrictions so imposed. A few 
years later Thomas W. Doit, college graduate and man of popu- 
lar manners, belonging to one of the wealthy and influential 
families, began an agitation for reform. He argued that, upon 
the Revolution, the sovereignty passed not to the Governor and 
Company of Rhode Island and the Providence Plantations, but 
to the people. Theirs was the right to frame a Constitution and 
this he urged them to do. His propaganda bore fruit in 1841 
when a People's Convention framed such an instrument. At the 
same time a Convention authorized by the Assembly formed the 
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Freemen's Constitutions on successive days in May, 1842, one 
at Newport, the other at Providence. Dorr took office as Gov- 
ernor under the People’s Constitution. The clash came with his 
attempt to seize the arsenal. Upon its failure he fled the State, 
returning to another fiasco in the following month, and again es- 
caping. Upon coming back two years later he was arrested, 
tried, and sentenced to prison for life, but after a year’s confine- 
ment he was pardoned, and some years later his civil and politi- 
cal rights were restored. Meantime, in 1843, a Constitution was 
peaceably adopted, with more liberal franchise, virtually on a 
taxpaying basis. Manhood suffrage came by amendment in 
1888, except that in elections for the city council, or upon any 
proposition to impose a tax, or for the expenditure of money in 
any town or city, the voter must have property to the value of 
$134. 

Connecticut dropped the freehold and taxpaying qualifica- 
tions in 1845, Virginia came to the same step in 1850— -two 
generations after Jefferson had begun the contest. Oddly 
enough the Convention of 1864, of delegates from the regions 
then within the Union linos, put back the taxpaying proviso, but 
that of 1870 took it out again. North Carolina in 1856 dropped 
the extra requirement of a fifty-acre freehold to vote for Sena- 
tors, and in 1868 dropped the taxpaying requirement altogether. 
Some of the other Southern States give almost the only in- 
stances of reaction. South Carolina, which had reached man- 
hood suffrage for residents in 1810, provided in 1895 that the 
man who cannot read and write must have property assessed at 
$300 or more in order to vote; a poll-tax was imposed; and all 
electors must have paid all taxes assessed against them. Missis- 
sippi, after having had manhood suffrage since 1832, in 1890 pul 
on the poll-tax. Louisiana, which dropped the taxpaying quali- 
fication in 1845, followed along the lines of South Carolina in 
1898. Alabama in 1901 required payment of poll-taxes ; and when 
limiting the suffrage to those who can read and write and have 
been regularly employed during the greater part of the preced- 
ing twelve months, exempted owners of forty acres or property 
real or personal to the value of $300. 

Pennsylvania and Delaware have naturally gone along to- 
gether. Pennsylvania began (1776) with a taxpaying qualifica- 
tion, sons of freeholders exempted. In 1790 it limited such ex- 
emption to sons between twenty-one and twenty-two years old, 
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Delaware doing the same in 1792. Then in 1831 Delaware and 
in 1838 Pennsylvania let in all men between twenty-one and 
twenty-two whether taxpayers or not, a singular instance of the 
decay of privilege. So it stood until 1897, when Delaware came 
to manhood suffrage. Pennsylvania still requires men of twenty- 
two or more to have paid a tax of some sort. 

The Aegtjments 

The arguments for property qualifications fall into two classes. 
First may be mentioned those based on the belief that the man 
without property is unlikely to contribute useful judgment. 
Thus Blackstone said that the true reason of requiring any 
qualification with regard to property in voters, is to exclude 
such persons as are in so mean a situation that they are esteemed 
to have no will of then* own. K it were probable that every man 
would give his vote freely, then every member of the community 
should have a vote. But since that can hardly be expected in per- 
sons of indigent fortunes, or such as are under the immediate 
dominion of others, aU popular States have been obliged to es- 
tablish certain qualifications; whereby some, who arc suspected 
to have no will of their own, are excluded from voting.^ Along 
the same hue was the opinion of Guizot who said that capacity 
exists wherever we meet with the conditions whether material or 
moral, of that degree of independence and intellectual develop- 
ment which enable a man freely and reasonably to accomplish 
the political act he is required to perform. 

Delegate Trezvant put this phase of it admh-ably in the Vir- 
ginia Convention of 1829: “It is no idle chimera of the brain, 
that the possession of land furnishes the strongest evidence of 
permanent, common interest with, and attachment to, the com- 
munity. Much has been already said by gentlemen on both 
sides, demonstrating the powerful influence of local attachment 
upon the conduct of man, and I cannot be made to comprehend 
how that passion could be more effectually brought into action, 
than by a consciousness of the fact, that he is the owner of the 
spot which he can emphatically call his home. It is upon this 
foundation I wish to place the Right of Suffrage. This is the 
best general standard which can be resorted to for the purpose of 
determining whether the persons to be invested with the Right 
of Suffrage are such persons as could be, consistently with the 

1 Commentary, book t, chap. 2, 
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safety and well-being of the community, entrusted with the ex- 
ercise of that right.” 

Such arguments approach the problem from the point of view 
of the public interest. On the other hand are the arguments 
based on private interest. Mill, making the usual British as- 
sumption that the prime purpose of a representative assembly is 
financial, declared it to be important, that the assembly which 
votes the taxes, either general or local, should be elected ex- 
clusively by those who pay something towards the taxes im- 
posed. Those who pay no taxes, disposing by their votes of 
other people’s money, We every motive to be lavish and none 
to economize. As far as money matters are concerned, any power 
of voting possessed by them is a violation of the fundamental 
principle of free government; a severance of the power of con- 
trol from the interest in its beneficial exercise. It amounts to 
allowing them to put their hands into other people’s pockets for 
any purpose which they thinlr fit to call a public one; which in 
some of the great towns of the United States is known to have 
produced a scale of local taxation onerous beyond example, and 
wholly borne by the wealthier classes.^ 

This is an argument of expediency. In the United States, 
with the taxation aspects of the controversy that led to Revo- 
lution fresh in mind, it had been carried farther, into an argu- 
ment of right. As late as 1832, more than half a century after 
the Declaration of Independence, the Justices of the Massa- 
chusetts Supreme Court said in an Opinion that it was the in- 
tent of an amendment made in 1821 "to give practical force and 
effect to the maxim, that taxation and representation should go 
together; and to secure the right of electing those, who are to ad- 
minister the government, to those who in fact contribute to its 
support.” 

This theory, carried a step farther, has been the warrant for 
the English practice of giving a property owner a vote in every 
constituency where he has the requisite property. It is the sys- 
tem of “plural voting” that has been attacked so vigorously in 
England of late. There criticism seems to have been largely in 
vain, for the Representation of the People Act of 1918, instead of 
abolishing plural voting, extended it so that a man can acquire a 
vote elsewhere than the place of his residence by the occupation 
and use for business purposes of premises worth ten pounds or 

1 Bepmentative Gmernment, chap. vni. 
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more a year. However, a sop was thrown to the critics by forbid- 
ding anybody to vote in more than two constituencies at a gen- 
eral election — a reatricUon of coiu'se quite inconsistent with the 
underlying principle. 

In America the system got a foothold in the Southern colonies, 
which clung more closely to English traditions than the colonies 
of the North. In Virginia it survived until 1850. In South Caro- 
lina at first the voting was all done in Charleston. When in 1715 
the Assembly provided for voting in each parish, landowners 
complained because as the polls were to be open but two days 
they could not make tire rounds of all their estates and vote for 
all of them, Edward Hooker, who was in the State in 1805, 
wrote in his Diary: "I understand that serious abuses of the 
right of suffrage have been heretofore committed by persons 
who owned properly in different districLs and parishes, attend- 
ing the election in these different places, and exercising thereby 
an undue influence, By this means, the city of Charleston could 
gain an immense weight in the Legislature: her citizens being 
accustomed to sally out and cai'ry an election in several country 
parishes where the nunaber of resident electors is small. The 
parish of St. Andrews is such an one: Though containing only 
about fifty families, it sends throe Representatives and one 
Senator to the General Assembly. In some parishes in the low 
country it is said the disproportion is still greater. The reason is, 
that the increase of wealth and the multiplication of negroes 
have diminished the white population,” ^ Hooker said that a 
resolution had passed the Legislature prohibiting the electors 
from voting in more than one place, but if Thorpe's compilation 
of Constitutions is to be relied on in this particular, no constitu- 
tional change was made until the Civil War, with which the pro- 
vision for plural voting in North Carolina (in tho matter of mem- 
bers of the House of Commons) also disappeared, Georgia, on 
the other hand, never would have any of it, at least as a State, 
for in her first Constitution (1777) the rejection was in posi- 
tive words: “No person shall be entitled to more than one vote.” 
Tennessee in this regard was more influenced by South Carolina 
than by Georgia, for she began (1796) by permitting the vote to 
freeholders in any county although they might not live there, 
dropping the provision, however, in 1831 

None of the Northern States began with plural voting, but in 

t Am, Bbt. Asm. Annml Report for 1S96, i, 877, 
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New York it was to be found before tho Revolution. A New 
York statute of 1769 made clear the right, its preamble having 
stated that doubts had arisen as to whether non-residents could 
vote in districts where they possessed a freehold. 

The idea has of late made no appeal to American sympathies 
and is now rarely even suggested. It is, however, perfectly 
logical if in fact property is to be represented for its own pro- 
tection, whether from unjust laws attacking it, or from tho taxes 
due to appropriations by landless and moneyless legislators, In 
matters of municipal government it would be particularly de- 
fensible by reason of the changes due to modern development in 
transportation. These have made it possible for large numbers 
of men with offices or shops or factories in cities to live in sub- 
urbs, often miles away. Their interests where they do business 
and pass their working hour's may in respect to nearly everything 
affected by the administration of law be far greater than those 
whore they sleep. Could they vote where they work, their con- 
tribution to good municipal government would be of no small 
help. Furthermore in those days when so many persons have 
summer homes in which they pass several months of the year, it 
is not unreasonable that they should have a share in the govern- 
ment of the towns to which they contribute so much, directly 
thr’ough taxes and indirectly through expenditure. This doubt- 
less is one of the reasons why England continues to lot a man 
vote not only where he resides but also in one other place where 
he occupies property. 

One weakness of property qualifications in matter of technical 
detail is to be noted. A money requirement is easily evaded, and 
this is a grave defect in any political .system. The process and its 
ease may be illustrated by an anecdote of Amos Kendall, who be- 
came famous by helping Andrew Jackson govern the United 
States. Kendall’s first vote was given in March, 1813, in Gro- 
ton, Massachusetts, where he was reading law with W. M. Rich- 
ardson, who had been in Congress. ‘'It was an illegal one,” says 
William Siickney, editing Kendall's Autobiography (page 79). 
“The election was for Governor. The Constitution of Massa- 
chusetts then contained a moderate property qualification for 
voters, and Mr. Kendall had no property whatever. There was 
a Federal student in the office who was equally poor. Both of 
their names had been entered on the list of voters, by what 
authority Mr. Kendall never knew. The Federal student went 
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up to vote, when Mr. Eichai'dson proposed to Mr. Kendall to go 
up and ‘ loll his vote.' He objected that he was not a voter. Said 
Mr. Richardson, ‘I will maic you a voter,' and handed him a 
sufficient sum of money, telling him to show it if his right should 
be questioned. He voted without being challenged, and returned 
the money. Of this transaction he says in his joinnal, 'If I had 
had time for reflection, I know not what I should have done un- 
der the circumstances, but I am satisfied I ought to have de- 
clined.'" 

In 1812 Ezra BatcheUer of North Brookfield was unseated by 
a Massachusetts Legislature because a voter, to prove Ms owner- 
ship of property enough, presented a note made without consid- 
eration, for .1)200. Other instances could be cited to show the fre- 
quency of the offense in the days when property qualifications 
were common. 

In philosopliizing on the subject account must be taken of the 
fact that once a property qualification has been lessened, it has 
rarely if ever been afterward increased. Once wholly removed, 
nobody now seriously tries to get it restored. Everywhere since 
the representative system became systemized, the tendency has 
been to broaden, not narrow, the aufirage. Nowadays the march 
is rapid. Take Japan, for instance. Its first electoral law, that 
of 1889, required voters to pay fifteen yen in direct national 
taxes; that of 1900 reduced the figui-e to ten yen; that of 1919 
made it three yen; and the fourth, in 1925, removed it wholly. 
In 1889 the francMse was open to 450,000 men; the latest law 
raises that to more than fourteen million.^ Some part of this, 
however, but comparatively small, comes from, the inclusion of 
priests, religious teachers, primary school teachers, government 
contractors, and certain classes of teachers previously excluded.^ 

1 Foliticdl Science Qmrlerly, March, 1920. 



CHAPTER XIV 

THE SUFFRAGE 

Upon analyzing the justification for the tests thus far examined, 
it will be found that the reasons fall into two groups, which naay 
be sufficiently described, even though with some inaccuracy, as 
those that are subjective, intrinsic, and those that are objective, 
extrinsic. Reasons from each group may combine in support of 
any one test. Furthermore a suffrage test involves both exclu- 
sion and inclusion, the two here being corollaries. Thus the 
ownership of property would have as an objective reason the 
securing of the judgment of persons having an evident and sub- 
stantial interest in government, a stake in the common welfare; 
as a subjective reason the granting of a voice in public affairs to 
persons supposed to need it for protecting the fruits of their 
labors. On the other hand the landless person may be denied the 
vote objectively on the gi'ound that having no property of his 
own, he wiO use the ballot to get property away from others, or 
subjectively on the ground that his needs may lead him to sell 
his vote, thus maldng him a criminal. In matter of citizensliip 
the vote of the native-born or those long-resident may have ob- 
jective value because of knowledge of our institutions, familiar- 
ity with our habits of thought, and that acceptance of our stand- 
ards which may be presumed from long usage; subjectively the 
newcomer may be denied the vote because mere presence, per- 
haps transient, has earned for him no share in the conduct of our 
public affairs. 

Examining in the light of such analysis the changes in suffrage 
requirements since representation through the use of the ballot 
began, the conclusion will be that subjective considerations have 
had far more weight. To be sure, arguments that this or that 
enlargement of the electorate would for this or that reason bene- 
fit the State, have not been wanting, but they have been second- 
ary, subordinate. The predominating consideration has been a 
subjective interest, that of the individual members of the group 
admitted. Furthermore this interest has not been stressed from 
the point of view of personal advantage of a material nature. 
The emphasis has been laid on the interest that takes the shape 
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of enjoyment of what is declared a “right,” Therefore it be- 
comes a primary importance to determine whether suffrage is or 
is not a right. 

Here once again we find the issue obscured by inadequate 
terminology. “Right” means many things. Suffrage discussion 
would be greatly clarified if the word were used only to mean 
what is often called “natural right.” Then we could the quicker 
conclude whether voting is a function inseparably attached to 
personality, whether it is an unalienable right of the sort spoken 
of in the Declaration of Independence. There it was declared 
that “all men are endowed by their Greator with certain unalien- 
able rights” and that “among these are life, liberty, and the 
pursuit of happiness.” This is not unqualifiedly true. There are 
no unalienable rights. The very partisulars of the Declaration 
disprove it. Life is held subject to the will of the sovereign power 
in this as in every other country; we destroy it in the case of 
ti'aitors and murderers; every able-bodied man of military age 
must rusk Ms life if called upon in case of war. Liberty is denied 
at this moment to more than a million inhabitants of the United 
States who have broken a law or who are deemed of such mental 
condition that they may not be safely left at large. The pursuit 
of happiness is thwarted at every turn in the case of those who 
would pm'sue what they think happiness, to the injury of others. 
Everything a man has, everything a man is, the sovereign power 
may control or destroy as it deems for the common good. At any 
rate such is the basis of the Constitution and laws of every gov- 
ernment in the world. And whatever the theory, the fact rules. 

Nevertheless the controveray continue.?. It has appeared, for 
instance, wherever woman suffrage has been debated, and there 
it has taken on great practical importance, for an appeal on the 
score of right makes many converts. It has confused even the 
moat logical of reasouers. In recent times perhaps there has 
been no more hard-headed, cold-blooded reasonor than John 
Stuart Mill. Let me ask you to read rather carefully these sen- 
tences from the tenth chapter of his work on “Representative 
Government,” remembering that by “ballot” he meant secret 
voting; 

“The spirit of vote by ballot — - the interpretation likely to he 
put on it in the mind of an elector — is that the suffrage is given 
to him for himself ; for his particular use and benefit, and not as a 
trust for the public. For if it is indeed a trust, if the public are 
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entitled to his vote, are they not entitled to know his vote?. .. 
Mr. Bright and his school of democrats think themselves greatly- 
concerned in maintaining that the franchise is what they term a 
right, not a trust. ... In whatever way we define or understand 
the idea of a right, no person can have a right (except in the 
purely legal sense) to power over others; every such power, 
which he is allowed to possess, is morally in the fullest force of 
the term, a trust. But the exercise of any political function, 
either as an elector or as a representative, is power over others. 
Those who say that the .suffrage is not a trust but a right will ac- 
cept the conclusions to which their doctrine leads. If it is a right, 
if it belongs to the voter for Ms own sake, on what ground can 
we blame him for selling it, or using it to recommend himself to 
any one whom it is his interest to please?” 

Then turn back to the eighth copter of the same book and 
read; 

“In the preceding argument for universal, but graduated suf- 
frage, I have taken no account of difference of sex. I consider it 
to be as entirely irrelevant to political rights as difference in 
height or in the color of the hair. All human beings have the 
same interest in self-government; the welfare of all is alike 
affected by it, and they have equal need of a voice in it to secure 
their share of its benefits. If there be any difference, women re- 
quire it more than men, since, being physically weaker, they are 
more dependent on law and society for protection. Mankind 
have long since aliandoned the only premises which will support 
the conclusion that women ought not to have votes.” 

Burke’s inconsistency to which I called your attention in 
Chapter IX appeared in contradictory views expressed in an 
essay and a speech, with an interval of four years between. Mill, 
prince of logicians, separates by a single chapter his puncture of 
Bright’s theory that the fraucMse is a right, and his own argu- 
ment based on the assumption that the franchise is a right. 

Do you retort that ho used the word “right" with different 
meanings in these passages? But how can that be reconciled with 
his fui'ther inconsistency? In the one case he ridiculed the notion 
that the ballot is given to an elector for his individual use and 
benefit, and not as a trust for the public; and in the other he 
said that women needed a voice in government to secure their 
share of its benefits. 

If it were not profane to suggest mental intoxication in John 
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Stuart Mill, one would be tempted to appeal from PMlip drunk 
to Philip sober. It was Philip sober who showed that save in the 
purely legal sense the franchise cannot be a right. 

Can the franchise be a privilege? 

Not if we use that word with its common implication of favor. 
The sovereign power gives the franchise to nobody out of kind- 
ness, charity, benevolence, anything that prompts a favor; it 
gives the franchise because it thinlcs the gift will conduce to the 
common advantage. 

The word “give” adds to the confusion, and more still the 
word “grant,” so often used in connection with franchise laws. 
Both of them carry a suggestion of privilege and favor. Yet 
their proper meaning here is that with which they are used in a 
deed of land, for they are but the formal words of conveyance. 

What, then, is the franchise, the suffrage? 

Mill, in his tenth chapter, thought it a trust. That usefully 
emphasizes one phase of it. To my mind, however, a happier be- 
cause a broader description of it is to be found in calling it a duty. 
This puts it on aU fours with other civic duties to which it is 
analogous, such as jury duty and military duty. If it be said there 
is a difference in that jurymen and drafted soldiers must serve 
whether or no, but that electors need not vote, the answer is that 
the sovereign power undoubtedly can impose a penalty for not 
voting, that it has at times imposed such a penalty, and that 
there is a serious demand in some quarters for it to be imposed in 
our own time and country. 

If the franchise is a duty, why should it be imposed on some 
persons and not on others? 

The question almost answers itself. Clearly it is because the 
State thinks the judgment of some will help, and that of others 
will not, 

Such has been the opinion of every State that ever ejdsted 
and it is perfectly safe to say always will be the opinion of 
every State that exists hereafter. Universal suffrage is a phrase 
and nothing more. The purest democracy that can be imagined 
would not establish universal sufh'age. To be sure, Aristotle, 
first to describe a pure democracy, attributed to it “the election 
of officers by all out of all.” ^ He did not mean it. Neither did he 
mean, nor has anybody else since then meant, that children 
should vote, or idiots. And once you begin thus excluding classes 

* AristoUe, The Politics, book vi. 
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of human beings, you have abandoned universal suffrage; your 
stopping place becomes a mattei" of expediency, and nothing 
more or less than expediency. AH shadow of right disappears. 

If the ballot were a right, either a natural right, if any exists, or 
an artificial right, like that of owning property, then children and 
idiots should vote by their parents or other legal guardians as 
they would in corporations if stock stood in their names. Look 
back at Mill’s argument when he contradicted himself. "All 
human beings,” he said, “have the same interest in self-govern- 
ment; the welfare of all is alike affected by it, and they have 
equal need of a voice in it to secure their share of its benefits.” 
Children and idiots arc human beings. Shall they therefoin have 
a voice in government? 

To the logic of Mill I prefer that of Bow^yer. “If,” he says, 
“every well-organized society has the right to consult for the 
common good of the whole, and if upon the principles of natural 
law this right is conceded by the very union of society, it seems 
difficult to assign any limit to this right, which is compatible 
with the end proposed If, therefore, any society shall deem the 
common good and interests of the whole society best promoted 
under the particular circumstances in which it is placed, by a re- 
striction of the right of suffrage, it is not easy to state any sohd 
ground of objection to the exercise of such an authority." ^ 

Individuaii ok Common Good 

In case while treating the various franchise tests I view them 
in their relation to the common good, it is because of personal 
conviction that this is the wiser viewpoint. To me they are what 
is implied in the word “qualifications” rather than what is im- 
plied in the word “restrictions.” My own judgment is that the 
franchise exists for the benefit of the State, not for that of the 
citizen save as he benefits by what benefits all. To me the State 
is the unit, the citizen is a fraction. Candor, however, demands 
recognition of the fact that this doctrine is not universally ac- 
cepted. On the contrary, it is stoutly contested by large numbers 
of thoughtful persons who are equally convinced that the good of 
mankind calls for the individual to be taken as the starting point, 
to be treated as the unit, and who look on the State as an acci- 
dental, arbitrary, conventional multiple. Applied to the fran- 
chise, their theory leads to the conclusion that each individual 

1 Cowmmianea m Uninersal Puhlie Lam, 260. 
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has a natural, innate, inherent right to vote because he or she is a 
human being, or living entity, and that exclusions from the right 
are to be made only as exceptions on the ground of manifest ex- 
pediency. 

As typical of the argument for this, take the declaration of 
Charles Sumner in the Massachusetts Convention of 1853. “It 
is a palpable truth,” he said, “that men arc not born equal in 
physical strength or in mental capacities; in beauty of form or 
health of body. These mortal cloaks of flesh difier, as do these 
worldly garments. Diversity or inequality in these respects is 
the law of creation. But as God is no respecter of persons, and as 
all are equal in his sight, whether rich or poor, whether dwellers 
in cities or in fields, so are all equal in natural rights; and it is a 
childish sophism to adduce in argument against them the physi- 
cal or mental inequalities by which men are characterized. Now, 
I do not pretend to class the electoral franchise among those in- 
herent, natural rights, which are .common to the human family, 
without distinction of age, sex, or residence; but I do say, that 
from the equality of men, which we so proudly proclaim, we may 
derive a just rule for its exercise.” * 

Although Sumner disclaimed the purpose of classing the fran- 
chise as an inherent, natural right, the tenor of his notable ad- 
dress was wholly inconsistent with the view that the ballot is an 
artificial device for furthering the ends of government, to be 
regulated with only that in view. 

The rule that Sumner was at the time seeking did not concern 
the right of the individual to vote. It concerned the right of the 
voter to have his vote carry weight equal to that of every other 
vote. The distinction is of importance. It is often neglected, or 
not understood. Equality between those within the pale is an 
altogether different matter from equality between those within 
and those without. Let me illustrate by the condition of affairs 
when in 1776 the Declaration of Independence put forth as a 
self-evident truth the startling and puzzling dictum that “ah 
men are created equal.” The estimate of historians is that out of 
2,750,000 human beings then in the thirteen colonies, only 150,- 
000, one in eighteen, met the qualifications for voting. If Jeffer- 
son and his fellow-signers meant that all men were created equal 
in respect of political rights, clearly they never even dreamed of 
the suffrage as a political right. Nor did their pronunciamento 

r PeWea in Mas$, Conveniion Df iSBS, n, 693. 
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lead men at once to dream of it, much less to act on such a no- 
tion. From scattered figures it has been concluded that about 
one third of the adult males were excluded from all participation 
in the State Government of New York, even in the election of 
Assemblymen, under the Constitution of 1777, It is estimated 
on the basis of a careful study that not more than 150,000 out of 
approximately 600,000 adult white males took part in the elec- 
tions at which were chosen the members of the State conven- 
tions that ratified the Federal Constitution in 1787-89. 

If, then, words are to be construed by deeds, what our fathers 
meant by political equality in the conduct of government was 
equality between those who were asked to share therein. Such, 
indeed, if not the only thought, has been the chief thought in the 
minds of those w'ho have so often and so eloquently extolled 
equality. For instance, we find Benjamin Kidd saying: “The 
most fundamental political doctrine of modern Democracy is 
that of the native equality of all men. It is, in reality, around 
this doctrine that every phase of the progressive political move- 
ment in our civilization has centered for the last two centuries. 
It is this doctrine which is asserted in the political constitution 
of every country where the principles of Western Liberalism 
have been accepted. It is this doctrine which is denied in aU 
other political constitutions. It is the doctrine of the native 
equality of men that has been behind the long movement in our 
Western world which has emancipated the people and slowly 
equipped them with political power; and it is the repudiation of 
it wNch constitutes the ultimate fact in every phase and stage of 
the resistance which this movement has encountered." ' 

Keep this in mind and turn to a later page, where you may 
read: “Amongst a certain section of modern people, one of the 
commonest of political assumptions is that of the right of every 
man of voting power irrespective of position, or of creed, or of 
opinion; and fm'ther, and more important, of the right of every 
man to equal voting power irrespective of the nature or the 
amount of his interest in the State. If we look closely at this con- 
ception, it may be perceived that it is only om- familiarity with it 
which leads us to overlook the fad. that not only is it altogether 
exceptional in the world, but that there is no real explanation of 
it to be found in any existing theory of the purely political State. 
It is a conception which has been held by only a comparatively 
* Principles of Wesixrn Civiliiatwn, 107-08. 
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small number of people during an insignificant space in recent 
history. Even by no inconsiderable proportion of persons 
amongst the advanced peoples of the present day the right of 
every man to equal voting power, irrespective either of his in- 
telligence, or of his capacity, or of the amount of liis property, in 
the State, is but little understood. Nay, it is often covertly re- 
sented, and is outwardly accepted in principle only because the 
prestige of the results obtained by the advanced peoples amongst 
whom it has prevailed has created a tendency in affairs against 
which it is felt to be useless to struggle. But down into the re- 
cent past, in the almost universal opinion of the world, the con- 
ception would undoubtedly have presented itself, as it has actu- 
ally done in our time to Nietzsche, and as it still does to the over- 
whelming proportion of our fellow-creatures in the world, simply 
as one so inherently absurd as to be beyond the bounds of rea- 
sonable discussion.” ^ 

Kidd is in this neither quite fair nor quite accurate. He is un- 
fair in that he ignores the conception of the suffrage as a means 
rather than an end, as an adjunct rather than as a purpose of 
political organization, as a device rather than as a right; and 
while ignoring this reasonable and important conception, im- 
plies that those who question are inspired by prejudice, are 
guilty of resentment, and are false to conviction, in that they 
outwardly accept what they inwardly deny, lod thereto by the 
belief that opposition would be futile. The fact is that the doc- 
trine of the native equality of all men as expressed in universal 
suffrage seems inherently absurd not to an overwhelming pro- 
portion of manldnd, but to all mankind, for there never was 
put in practice such a thing as universal suSrage and never 
will be. The quarrel is over the size of the fraction that shall 
vote. 

He is inaoomate in that he describes the conception of equal 
voting power as wholly modern, wholly novel. He forgets Greece 
and Rome, the tribes of ancient Germany, and in the middle ages 
Ireland and Switzerland. Even tho discussion of the vital pro- 
blem is not new. Cicero shared in it when he held that citizens 
should be weighed, not counted — “In dissensione civili, quum 
boni plus quam mall valent, expendendos elves, non numerandos 
pufco.” ^ 

■ Pfinaiplea of Western Cmlizalim, 368-60. 

> CicoTO, De Sepuilica, lib. vi. 


THE SUFFRAGE 


3ig 

Sir G. C. Lewis in quoting this comments; ‘ “A remark as 
applicable to times of domestic discord, as of civil war”; and he 
might have added — a view calling for reflection under any and 
all political conditions. 

It is to be conceded, however, that the recent revival of the 
doctrine of political equahty has had far more significance and 
result than all previous instances of its application, Kidd’s allot- 
ment of two centuries to it was over-generous. A century and a 
half would be nearer right. The first suggestion of it in modern 
England is believed to have been made by Major John CarL 
wright, who in 1776 wrote his earliest work on the subject of re- 
form in Parliament. In it he said; “I would not hastily dissent 
from a received opinion, especially one supported by great au- 
thorities; but yet my own conceptions of truth oblige me to be- 
lieve, that personality is the sole foundation of the right of being 
represented," * 

Parliament by that time had so widened its funetions, as to 
warrant Major Cartwi'ight in advancing the novel proposition, 
but he would have given a more precise idea of his contention if 
he had said, "Personality should now be the sole foundation of 
the right of being represented." Originally it was nothing of the 
sort. Remember that the election of men to represent localities 
in Parliament began as an incidental and oceasional attribute of 
jury duty. Every voter was first a juror; he was a voter only be- 
cause he was a juror. The vote of a juror was not a matter of in- 
dividual right, but of duty to the community. Furthennore, as 
Pollard observes,® representation was not the offspring of demo- 
cratic theory, but an incident of the feudal system. Suit and 
service were due from all, but if the lord or his steward went to 
the county court, theh presence would “acquit" the tenants; if 
neither lord nor steward was present, there must come the priest 
and the reeve, with four best men of the township on behalf of 
their fellows. 

Men were no more anxious then than they are now to serve on 
the jury. To have told them that by so serving they would get 
the precious right of voting for a representative would have 
seemed to them ridiculous. The boon of representation was not in 
the right to go to the polls, but in the privilege of staying away. 

I The Use and A6ks« of Some PolUioal Term, 95, note. 

’ Life and Correspondence of Major Cartwright, 92. 

* The EtioluHon of Parliament, 109, 164. 
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Witt the broadening of men’s thot^hts in the last third of the 
eighteenth century, came a point of view directly the reverse. 
Men began to think of themselves as citiziens, not as subjects. It 
was no mere coincidence that in the year when Thomas Jefferson 
pronounced the equality of men, Major John Cartwright should 
have declared personality the sole foundation of the right of be- 
ing represented. The rights of the individual were in the air on 
both sides of the Atlantic. 

It was to be on this side that Cartwright’s doctrine would first 
bear fruit. We have seen how the abolition of property qualifi- 
cations spread. Inevitably the nest great step was the granting 
of the suffrage to women. This indeed came nearer to being 
coincident with the early extensions to men than is generally 
known. Women voted in New Jersey through a generation after 
its Constitution was adopted, for that document gave the ballot 
to “all free inhabitants of the State” who were twenty-one 
years old and owned fifty pounds proclamation money, clear 
estate. The law of 1807 which restricted the franchise to free 
white males, declared in its preamble that this limit was made 
because women, negroes, and aliens had been permitted to vote. 
Probably the latitude of the original proviso was not deliberately 
intended. Doubtless it was due to the haste with which the Con- 
stitution was drawn. 

The time was not ripe. In those days nobody would have 
seriously argued for woman suffrage had the question been 
raised. A century of controversy must follow, throughout the 
land, before the greater part of the men would grant the appeal, 
To narrate the details of the change in sentiment that came 
about would call for a volume by itself. To try to epitomize the 
copious literature on the subject or to enter upon the consid- 
erations advanced, might be a fruitless invasion upon space that 
can otherwise be given to less familiar aspects of the suffrage. 
Suffice it, therefore, to say that in a large part of both America 
and Europe the duty of the ballot has been imposed on women; 
in other words, it has been decided that women may helpfully be 
asked to share in voicing the common will. 

On the Continent, by reason of the democratizing effect of the 
World War, the inclusion of women in the electorate was ac- 
companied by the extension of the suffrage to large numbers of 
men hitherto voiceless. A typical step was that of Germany, 
which, announcing itself a republic in its Constitution adopted 
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'July 3, 1919, declared that “the representatives of the People 
must be elected by the universal, direct, and secret suffrage of 
all German citizens, both men and women." In England also the 
same period that saw women win their fight saw the volume of 
men voters increased. 

The fight for the ballot always has been more exciting in 
England than on this side of the water, because the battles of 
English democracy are fought in Parliament, that political arena 
on which all eyes are focused. Here the suffrage was long held to 
be a matter for the States, and the battle grounds were as many 
as there were Legislatures. Only by the prosaic process of ag- 
gregating results do we come to realize what has taken place. 
Start with the fact that about four per cent of the population, 
one inhabitant in twenty-five, exercised the right to vote not 
long after the Revolutionary period. A generation later we have 
the first figures of the popular vote for Presidentia] electors that 
approach completeness, those for 1828, only South Carolina then 
continuing to have the Legislature choose, In the States other 
than South Carolina almost exactly ten per cent of the popula- 
tion voted. In 1900 about eighteen per cent voted; in 1920 a 
little more than twenty-five per cent; in 1928 a little more than 
thirty per cent, Those formally qualified to vote in 1928 were 
estimated at not far from thirty-five per cent of the total popu- 
lation. Speaking relatively, tWefore, the legal electorate has 
grown about nine-fold in a century and a half. 

How many have the theoretical right to vote, it is impossible 
to say, partly because of Southern conditions, partly because of 
incomplete statistics in all of the States as to the numbers who 
would be excluded because of insanity, confinement for crime, or 
other causes. Possibly about one half of the population now 
have the legal right to vote upon complying with the registra- 
tion laws. 

Such extension of the suffrage alarms those who have little 
faith in democracy. It gratifies those who feel that all arbitrary 
social classifications are tainted by fallacy, those who draw from 
history the conclusion Freeman drew. “Ignorance and pre- 
judice,” he held, “are the monopoly of no particular social class 
and no particular social party. Really wise men and good citi- 
zens are to be found scattered up and down among all classes and 
all parties. No system has yet been found which will make them, 
and none but them, the sole pcssessors of political power. No 
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class has any real right to despise any other class, whether above 
or below it in the sooiEil scale.” ^ 

These considerations are beside the mark. The question is one 
of group capacity, and its answer depends not on the estimated 
merit of classes, but on their actual or potential contributions to 
the utility of government. Thus viewed, measured by results, it 
is by no means clear that each and every extension of the suffrage 
has brought gain. 

Indeed, let no man confidently aver that what we call univer- 
sal suffrage has come to stay. There are tides in political science. 
Now that the electorate has almost everywhere reached its 
flood, it may ebb. Time alone can tell whether real significance 
attaches to the reaction started in Italy with the abolition of 
general suffrage, in 1928. This may or may not be the conspic- 
uous beginning of a slide down the hill that suffrage has been 
climbing for a century and a half. That period is but a brief hour 
in the history of mankind, and all institutions change. Although 
wo of the United States have had the longest experience in this 
newest of political institutions, it would be vain to call the ex- 
perience determining, Tew thoughtful observers would say 
positively that broad suffrage is a success in the governing of our 
big cities. Many are uncertain about its results in some of our 
more populous States. Perhaps in the course of another century 
or two growth alone will drive the nation to some other and still 
better resort for securing the greatest measure of liberty, and the 
greatest measure of achievement in the pursuit of happiness. 

Literacy and Intelligence 

Indeed, we of the United States, where Democracy scored its 
first notable triumphs of modem times, may have begun, quite 
unconsciously, to lessen its perquisites in a way fraught with 
momentous possibilities. We may have started toward capacity 
as a qualification for a share in declaring the public will. This 
may prove the most useful and the most important of qualifi- 
cations. In any case if fully applied it will materially diminish 
the electorate. 

Its origin will be traced to educational qualifications, which 
have made thus far the only noteworthy exception to the general 
tendency toward broadening the suffrage. The idea was first 
applied in New England, undoubtedly as a result of the growing 

>■ Sieloru of Federal Gmemnmi, i, 86. 
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apprehension caused by the flood of immigrants from across the 
sea. This led to the organized agitation that became for a time 
politically powerful as the Know-Nothing party. Under its influ- 
ence Connecticut in 1855 applied the first literacy qualification 
by a constitutional amendment reading: “Every person shall be 
able to read any article of the Constitution, or any section of the 
Statutes of this State, before being admitted an elector.” Two 
years later, under the same influence, Massachusetts followed 
Connecticut, and went farther by requiring the applicant to be 
able to write his name. Maine in 1892 closely imitated the 
Massachusetts provision, and so did New Hampshire ten years 
afterward. 

The example of the two New England States that led the way 
was first copied in the Far West. When Colorado was admitted, 
in 1876, its Constitution authorized the Legislature to prescribe 
an educational test to take effect after 1890. North Dakota in 
1898 more than authorized, it directed the Legislature to pre- 
scribe an educational test. Meanwhile Wyoming in 1889 had re- 
quired the elector to be able to read the Constitution, Cali- 
fornia in 1894 required him to be able to read in the English 
language and write his name. Washington in 1896 said the 
Legislature should enact laws “defining the manner of ascertain- 
ing the qualifications of voters as to their ability to read and 
speak the English language.” Then the East again took up the 
matter, Delaware in 1897 requiring that a voter should be able to 
read the Constitution in the English language and to write his 
name. 

In the Southern States it was seen that this kind of a qualifi- 
cation might be effectively employed to keep the ignorant col- 
ored man from voting. Mississippi first applied it, in 1890, with 
a requirement that after January 1, 1892, every elector should 
be able to read any section of the State Constitution; and “be 
able to understand the same when read to him, or give a reason- 
able interpretation thereof” — a provision that to everybody 
away from the influence of the Southern negro problem seems 
open to serious criticism because of its evident chance for abuse. 
South Carolina in 1895 imposed substantially the same require- 
ment, to stand until January 1, 1898, after which all applicants 
for registration were to be able to road and write any section of 
the Constitution, unless paying taxes on property to the value of 
$300 or more. Louisiana in 1898 made the requirement the 
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ability to read and write, either in the English language or the 
mother tongue, unless paying taxes on $300 or more. North 
Carolina, in 1900, made it ability to read and write any section 
of the Constitution, except in the case of persons or the descend- 
ants of persons entitled to vote January 1, 1866, and registered 
before December 1, 1908, an exception that has come to be 
known as “the grandfather clause." 

Alabama in 1901 provided that after January 1, 1903, electors 
must be able to read and write in the English language, and have 
been regularly employed in some occupation during the greater 
part of the preceding twelve months, or physically unable to 
work; excepting owners of forty acres of land or property as- 
sessed at tlrree hundred dollars or more, etc. In 1921 it was 
added that the electors must “be of good character and must un- 
derstand the duties and obligations of citizenship under a republi- 
can form of government.” Virginia in 1902 had required ability 
to read and give a reasonable explanation of any clause of the 
Constitution; or if the applicant was unable to read, ability to 
give a reasonable explanation of a section read to him; except in 
the case of persons paying as much as a dollar in taxes on pro- 
perty owned, and of certain others. 

Oldahoma, in 1910, stipulated that no person shall be regis- 
tered as an elector “unless he be able to read and write any sec- 
tion of the Constitution,” and added “the gi'andfather clause.” 
This clause came before the Supreme Court in the case of Guinn 
V. U.S. f238 U.S. 347), decided in 1914, and it was declared to be 
void as in violation of the fifteenth amendment. The court 
(speaking through Chief Justice White) held that the standard 
made the period of time before the enactment of that amend- 
ment the controlling and dominating test of the right of suffrage, 
and that the amendment was in view when the clause was 
drafted. Myers v, Anderson, 238 U.S. 368 (1914), applied the 
reasoning of Guinn v VS, to a Maryland statute imposing the 
“grandfather” test in the municipal election of Annapolis. 

Texas in 1923 more frankly sought to achieve the well-under- 
stood purpose of these Southern illiteracy laws. It enacted; “In 
no event shall a negro be eligible to participate in a Democratic 
primary election to be held in the State of Texas, and should a 
negro vote in a Democratic primary election, such ballot shall be 
void,” As in Texas the primaries have almost inevitably de- 
termined the election, this meant the exclusion of the negro as 
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&uch. The matter was taken to the Supreme Court of the United 
States, in the case of Nixon v. Herndon and Porras (273 U.S. 
536 — 1926), and the Court upheld the plaintiff in his right to 
sue the Judges of Election for refusing to let him vote. There- 
upon the Legislature repealed the obnoxious law and enacted 
another in which nothing was said about the negro, but power 
was given to every political party to proscribe the qualifications 
of its members. This was an attempt to meet the objection that 
the original law constituted a meretricious union between the 
State and the Democratic party, quite improper, it was argued, 
inasmuch as the Slate has no right to interfere with such busi- 
ness as that of political parties. In the case of Waples v. Mar- 
rast (108 Tex. 11), it had been held that the objects of political 
organizations are intimate to those who compose them. “They 
do not concern the general public.” Agreeing with this view, 
the District Court of the Southern District of Texas, in 1928, in 
the case of Grigsby ei al. v. Morris el al, supported the new stat- 
ute and refused to enjoin the enforcement of a resolution of a 
State committee providing that only white qualified voters of 
the part should take part in its primary. On the other hand, in 
Virginia, Judge D. Lawrence Groner of the Federal District 
Court, handing down an opinion June 5, 1929, held that a negro 
had been deprived of the rights given to him by the Fourteenth 
and Fifteenth Amendments of the Constitution, when he was re- 
fused the privilege of voting as a result of a resolution adopted 
by the Democratic State Convention forbidding any but white 
persons from taking part in Democratic primaries. Judge Gro- 
ner’s view was that the statute regulating primaries erred in 
giving political parties the power to impose requirements incon- 
sistent with the spirit of the constitutional provisions concerned. 
It is, indeed, hard to follow the reasoning of those Judges who 
have held that while a negro may not be prohibited by law from 
taldng part in a primary, a committee may be permitted by law 
to prohibit him from so doing. 

Up to the time of our entry into the World War, this genera- 
tion of Americans had complacently supposed that the amount 
of aiiteraoy within our borders was of small consequence. Then 
in the course of the application of the anny tests it was disclosed 
that a quarter of the 1,552,256 men between the ages of twenty- 
one and thirty-one who were examined were illiterate. The test 
in this particular was the ability to read and understand news- 
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papers and like printed matter, and to write letters home in 
English^ Possibly this revelation had something to do with ac- 
tion in Now York, There in 1918 the Legislature gave the first of 
the two votes necessary toward amending the Constitution to 
meet the situation. The people ratified the amendment in 1921 , 
whereupon the Legislature started an innovation by providing 
that in place of examination the election officers might accept a 
literacy certificate issued by school officials. In 1923 this was 
modified by requiring the applicant to present a certificate that 
he had completed the eighth grade in the schools, or a certificate 
of qualification from the Board of Regents. This was taken to 
the Court of Appeals where it was upheld.^ Thus New York was 
the first State to place the power solely in the hands of the edu- 
cational authorities. The committee of the Regents decided to 
set the test tentatively at the requirements of the fourth school 
year. Their purpose was to be sure the would-be voter could 
read and write intelligently. Not mere penmanship, but the 
ability to convey meaning in writing is the object of the exami- 
nation. In 1924: there were 48,888 who passed the Regents' tost 
and 12,255 who failed; 15,136 were qualified by school creden- 
tials. In New York City in 1927 there were 26,702 applicants 
who could not present the eighth-grade certificate, of whom 
4,472 failed to pass satisfactorily tire test corresponding to the re- 
quirements of the fourth grade. The test consisted of eight sim- 
ple questions calling for the restatement of facts relating to De- 
coration Day, set forth in a hundred words or so which the appli- 
cant could read as many times as he wished. Nobody would 
imagine that a man who could not meet this test would contrib- 
ute useful judgment or opinion by the use of the ballot. 

A score or more of the States now have some form of literacy 
test as a result of Constitution or statute, or have specified that 
the Legislature may enact. The indications are that many if not 
all the rest will sooner or later follow suit. New Mexico, how- 
ever, will have to reverse her position to do this, for she put into 
the Constitution adopted in 1910 the unique provision that the 
right of any citizen to vote, hold office, or sit on juries, should 
never be abridged on account of inabUity to speak, read, or 
write the English or Spanish languages; and stipulated that this 
could not be amended save by a vote of three fourths of the 

* William Seal Carpenter, Democracy anrf Representation, 104-05. 

> Matter of Chadbourne v, Voorhia, 206 N.Y. Appellate, 374, , 
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voters of the State voting, and at least two thirds of those voting 
in each county. 

The literacy test is rare in the rest of the world. Japan applies 
one indirectly by having each elector write the name of the can- 
didate, and perhaps that might be found elsewhere. The Hun- 
garian man who would vote must have had at least four years of 
primary education; the woman, if thirty years of age or more, 
six years of schooling, with the exception that if she is the mother 
of three children or earns her livebhood, four years of it will suf- 
fice. Graduates of the higher institutions of learning may vote 
irrespective of age or sex, a provision that has much to be said in 
its favor. 

At the other extreme from excluding the filiterate is the grant- 
ing of additional weight to the man of more than ordinary edu- 
cation. John Stuart Mill was of the opinion that “until there 
shall have been devised, and until opinion is willing to accept, 
some mode of plural voting which may assign to education, as 
such, the degree of superior influence due to it, and sufficient as 
a counterpoise to the numerical weight of the least educated 
class; for so long the benefits of completely Universal 'hufirage 
cannot be obtained without bringing with them, as it appears to 
me, a chance of more than equivalent evils.’’ ^ This theory has 
received no important appheation save in Belgium, where an- 
other vote was given to the citizen who held a diploma from an 
institution of higher instruction, or a certificate showing second- 
ary education of the higher degree; or if he held a public office, 
or a position, or practiced a prof^ion that presupposed a like 
degree of education. Plural voting, however, was abolished in 
Belgium in 1921. 

The chief argument advanced for the literacy test has been 
that if a man cannot read, he is not likely to he well enough in- 
formed about candidates and policies to make his judgment use- 
ful. It wfil have been seen that with the second constitutional 
provision on the subject, that of Massachusetts in 1857, another 
element was introduced, for the ability to write one’s name in- 
volves quite different considerations. It may serve to show a 
degree of education desirable on general principles, or it may 
prove to a degree the possession of mental capacity, That edu- 
cation in and of itself was for some time the uppermost thought 
in the Northern States, might be inferred from the phrase used 

^ Se/pte&wtative GovernmetU, ohap. rni. 
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by Colorado, “an educational qualification for electors,'' and 
that used in North Dakota, “an educational test as a qualifica- 
tion," It was in the South that mental capacity began to be 
thought of, judging by the Mississippi requirement of 1890 that 
an elector must be able to understand any section of the State 
Constitution, or give a reasonable interpretation thereof. 
IVhether or not this provision and like provisions in some of the 
other States of the South had an ulterior purpose, on the face 
they call for tests of mental capacity. 

Clearly such a test was the outcome of the action of the voters 
in New York in 1921, for there now the applicant for registra- 
tion who has not gone through eight school grades must show 
that he has intelligence enough to have passed at least the fourth 
grade. Thus the largest State in the Union definitely makes the 
possession of a certain degree of intelligence a prerequisite for 
the exercise of the suffrage, and makes the school either directly 
or indirectly the medium through which it is to be ascertained. 

No more significant step has been taken since the history of 
the suffrage began. If generally copied and if carried to its prob- 
able conclusion, it may reduce the American electorate by from 
one quarter to one third, It may radically change the character 
and conditions of oui' public life. The warrant for it should be 
studied. 

Within a generation a new science has developed, that of 
psychology. It concerns knowledge of the mind and is new in so 
far as our time has seen the first statistical studies and syste- 
matic inquiries, the first application of scientific methods in this 
field. Binet and Simon made the first intelligence tests in 1905. 
The theory is young, immature, and therefore the conclusions 
thus far reached are not to be accepted implicitly, without ques- 
tion, but at least to the extent that they tally with what have 
been the common beliefs of mankind in all ages, they may be 
welcomed as scientific verifications of ancient truths. For ex- 
ample, men have always appraised their fellows by the use of 
such words as brilliant, bright, ordinary, slm, dull, stujdd, crazy. 
The implication of these seven words shade into each other like 
the seven colors of the spectrum, but everybody understands 
what in general they signify. What the psychologists have done 
has been the devising of ways to allocate men as individuals into 
groups of intelligence with what is argued to be a reasonable 
amount of accuracy. There are critics who deny that the thing 
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can be done at all, but he who scans impartially even a tithe of 
the literature on the subject, already voluminous, will find it 
hard to conclude that these critics are right and that Science 
cannot vindicate the universal practice of mank-ind 

In this field, however, as in every other, Science can and does 
not only vindicate but also refute. In common thought we have 
been accustomed to divide men into two classes, the sane and the 
insane, with a fau'ly sharp line between them, drawn at the point 
where some measure of care or restraint becomes necessary. We 
are now learning that there are all degrees of mental deficiency, 
and that a much larger part of the population than we had sup- 
posed lacks that degree of intelligence which may be necessary 
for the performance of this or that task or duty. Application of 
this to the suffrage is what concerns us here, and the particular 
question is the validity of school accomplishment as a test. 

This must first meet the assertion of some critics that there is 
no necessary relation between mental capacity and book learn- 
ing. The answer is that many examinations, conducted inde- 
pendently, in various parts of the country and under varying 
conditions, have shown that there is a high correlation between 
a student’s IQ fas the result of an intelligence measurement is 
called) and his success in school. N. J. Lennes, in his interest- 
ing, informative, and suggestive book, “Whither Democracy?” 
says all the investigations tell the same story and that dozens 
could be quoted. He tells us that 90 per cent of the retardation 
of students is due to mental inferiority, and that a low grade of 
mentality, as revealed by the tests, practically precludes the 
possibility of success in school. 

The startling thing is the disclosure of the proportion of hu- 
man beings so deficient in mental equipment that they are not 
likely to perform the duties of citizenship usefully, to exercise 
wise judgment in public affairs, to havo wills of their own, as oux 
fathers used to say in discussing some phases of the suffrage. 
Lennes finds that scarcely any of the group lowest in the scale of 
intelligence, comprising one quarter of our people, would be able 
to graduate from a modern high school, even if they used their 
best effort. Three fourths of this group are so dull that they 
would probably fail to graduate from the eighth grade. Three 
fourths of one fourth figures out 18.75 per cent. The use by the 
New York Regents of requirements corresponding only to those 
of the fourth school year resulted in rejecting almost exactly 20 
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per cent of the applicants for registration -without eighth-grade 
certificates, or 16 per cent of the total. Leaues would seem to 
have been not far out of the way. 

No warm reception is likely in our lime for any proposal that 
the intelligence tests as applied by the psychologists be used in 
determining qualification for the suffrage, The idea is too now. 
Furthermore it is still stoutly contended in some quarters that 
intelligence is not inborn, native, and that it is not static. There 
are those who argue for environment against heredity, who be- 
lieve that even the fundamental qualities of the mind can be 
changed by surroundings or by education. As matter of science 
the situation ia too confused to be accepted as a basis for action 
by men who enact laws and submit constitutional amendments. 
The practical consideration is that the public does -view school- 
ing as somehow indicative of capacity. Perhaps without over- 
much inquiry into reasons, it will widely adopt schooling tests 
that after all will accomplish the results which the men of science 
would advise. 





CHAPTER XV 

PLACES OR POPULATION 

If it is borne in mind that the change from, regional to numerioal 
representation has been in progress less than a centm-y and a 
half, various differences between present and past will be clari- 
fied. Previously for six hundred years representation had been 
almost wholly geographical, sometimes called organic, with ref- 
erence to organic or administrative divisions of the State. Such 
were the towns of Aragon, which in 1162 received equal repre- 
sentation, the first recorded instance of representation other than 
by status. Castile copied the device in 1169. In Sicily Frederick 
II, in 1232, assigned to each place two representatives. In the 
French States General and in the German Diet, cities were 
equally represented. The principle appears again in the Union 
of Utrecht in the Netherlands, and the Swiss Confederation. 

Meantime it had become firmly implanted in the English Con- 
stitution. The basis of English representation originally, and 
through centuries, was always organic, never personal. Parlia- 
ment represented land rather than men. As long as the feudal 
system persisted, the agents of the communities came to West- 
minster as vassals.' Electors voted not because they were men, 
nor even because they were Englishmen, but because they were 
freeholders of a particular county, or because they were citizens 
or burgesses of a particular city or town. It was representation 
not of interests nor of opinions, nor of population as a mere ag- 
gregate of individuals, but of population organized. Men were 
regarded not merely as men, but as neighbors.® 

This was the inevitable result of the circumstances under 
which Parliament began. We have seen that the House of Com- 
mons grew out of the representation of the communities, not the 
people, for dealings with the King. The members were agents of 
groups of persons territorially defined — counties and boroughs. 
As originally each community bargained through its agents 
about its own taxes, without regard to other communities, it was 
of no consequence to any one of them that another, perhaps 

I A. y. Pollard, The Evolution of ParUament, 157, 
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smaller and poorer, sent the same number of agents. When 
creditors send lawyers to represent them in a bankruptcy pro- 
ceeding, no creditor expects to employ lawyers in number pro- 
portionate to the size of his claim, and no group of creditors 
retains lawyers in proportion to their own number. So here at 
the outset there was no occasion whatever for any question of 
population or apportionment. 

The same conclusion will be reached if adhesion is given to 
another theory of the origin of English representative institu- 
tions, that advanced by Professor H. J. Ford in his book on 
“Representative Govermnent.” Combating vigorously the 
theory that these institutions were of Teutonic origin, and going 
to an extreme in rejecting suggestions of Anglo-Saxon influence, 
he held that we must look to the church for the source, and par- 
ticularly to the monastic orders, which developed rapidly in Eng- 
land in the same century when Parliament took shape. At first, 
on the Continent, these orders were without organic bond, but 
as they grew in numbers and power, and spread through various 
countries, they felt the need of united action. It chanced that 
this led to definite, organized representation on an important 
scale in matters religious at the same period in which it appeared 
in England in matters political. Professor Ford saw in this much 
more than a coincidence. 

Especially in the Dominican order did he find origins. To the 
yearly meeting of the provincial chapter, the national parliament 
of the order, each house at first sent with its own prior a vaiying 
number of representatives. In 1265 the number was restricted 
to two — the prior and one chosen by the community. Simon de 
Montfort had Dominican advisers, and the summons to the 
Parliament of 1265 called for two representatives from each 
borough. When the victor over de Montfort ascended the throne 
as Edward I, he also had Dominican advisers and for the Parlia- 
ment of 1282 he sent to each city, borough, or merchant town a 
summons to send two representatives, Hence Professor Ford 
reasoned: “The church originated representative institutions; 
the state adopted them," The deduction may or may not be 
sound, but anyhow it is clear that through centuries representa- 
tion was based on community or other associations as units and 
not as aggregates, 

That it was a community affair is shown by the attitude of the 
commvinities themselves. Torrington thought itself lucky be- 
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cause it got a charter giving it perpetual exemption from repre- 
sentation in Parliament. Men looked in the same way on the 
work of representing. The two knights for Oxfordshire fled the 
countiy when they were elected to Parliament. Centuries were 
to pass before the service became a privilege, the burden an ob- 
ject of envy and source of pride. 

Another feature of the original conditions was the lack of any 
motive for being represented save the selfish interest of the com- 
munity concerned. If any locality saw fit to acquiesce in what- 
ever the King might demand, without negotiation, that locality 
did nobody else any harm if it saved the costs of sending agents 
to Parhament. Many instances of this took place in early times. 
It was explained and justified when in the reign of James I the 
borough of Agmondesham was restored to what had now become 
the privilege of sending members, more than three centuries 
after it had stopped sending. Wendover and Marlow were re- 
stored at the same time. In an abstoct of the case drawn in 21 
Jac, I it was said; “Thirdly, the use in these ancient times being, 
that the burgesses, attending in Parliament, were maintained 
at the charge of the boroughs; when the boroughs grew poor, the 
boroughs only for that reason neglected to send their burgesses 
to the Parliament; therefore, now seeing they were contented to 
undergo that burthen, or to choose such burgesses as should bear 
their own choi’ges, there was no reason to deny that petition.” 

The argument went on with a proposition significant as show- 
ing that by the seventeenth century, men had begun to thinlc of 
reasons why the sending of members had taken on new aspects of 
duty: “Lastly, it was urged in behalf of the burgesses, that the 
liberty of sending burgesses to Parliament is a liberty of that na- 
ture and quality, that it cannot be lost by neglect of any borough; 
for every burgess so sent is a member of the great council of the 
kingdom, maintained at the charge of the borough; and if such a 
neglect may be permitted in one borough, so may it be in more, 
and consequently in all the boroughs in England; and then it 
might follow that, for want of burgesses, there would be no 
Parliament.” ^ 

This recognized that Parliament was necessary to the welfare 
of the kingdom as a whole. The idea was brought to America by 
the colonists. In 1670 the Virginia Assembly enacted that any 

' John, Earl Russell, Essay on the Eiatoru of the Engiish Government and Con- 
sHtution, ed. of 1866, 173,174. 
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county which failed to send two burgesses should be fined 10,000 
pounds of tobacco,'- The Plymouth records have this entry, 
October 20, 1646, "Committees” being the name used then for 
Deputies: "It is enacted that if any township being orderly 
thereto required shall neglect or refuse to elect and choose Com- 
mittees according to the two former orders, the town so neglect- 
ing or refusing to be fined to the government’s use 40s, and e-very 
Committee so chosen and makes not his personal appearance in 
the Court at the day appointed there to do his service, be fined 
20s. unless he can show a reason approved by the Court.” ® 

As time went on the importance of a full representation 
dwindled and the practice grew of omitting the election of some 
or all representatives in towns that could ill afford to pay their 
charges. In fact up to Revolutionary times representation in the 
General Court of Massachusetts was looked on rather as a burden 
than as a right. In 1745, before any troubles with the mother 
country arose, out of 132 towns, only 71 were represented, so 
that nearly half were without spokesmen. And long after the 
Revolution towns omitted the sending of representatives when- 
ever they saw fit to take the chance of a fine that the State Con- 
stitution empowered the House to impose, At first it was natur- 
ally thought unconstitutional for a town to pass a solemn vote 
not to do what the Constitution seemed to require, and for not 
doing which a town would be liable to punishment. So we find 
the memorialists in the case of Josiah Puffer of Westminster 
(1790) asserting that "the principle held out and acted upon, 
that every town has a right to vote they will not scud a member 
to the General Court, strikes at the very nerves of the Con- 
stitution, and throws the people into anarchy at once," De- 
cisions of the House, however, were to the contrary, and in 1815 
the Justices gave their opinion that although to send a repre- 
sentative was a corporate duty as well as a corporate right, for 
the neglect of which the House might impose a fine, yet this 
neglect they were under no obligation by the Constitution to 
punish, and "if the House may excuse the delinquency, we think 
H clear that a town may constitutionally vote not to send, and 
so incur the risk of a fine, or trust to the clemency of the House.” 
The practice continued beyond the middle of the century. Here 
is a typical entry in the Resolves of 1851 : “Resolves abating fines 

‘ Hening, Virffinia Statutes at Large, n, 282i 

• Plgtnouih Colony Secordit, xi, Si. 
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to towns for not sending representatives, Whereas, the towns 
hereafter mentioned were fined in the several sums annexed to 
their respective names, for not sending a representative to 
the General Court the last year — that is to say — Hamilton, 
$49.23; Ilolliston, $64.00,” and so on for about fifty towns. Few 
things in our political history are more curious than the complete 
change in this regard since then. It would to-day astonish most 
men if they were told that within the lifetime of some of us com- 
munities still evaded the election of members of the Legislature. 

In England numbers began to be recognized by the Reform 
Act of 1832, but oifiy to a small degree. The agitation for that 
Act had begun long before with demand for representation 
wholly by numbers. After Major Cartwright had advanced the 
new theory in 1776 and Dr. John Jebb had taken it up in 1779, 
the Duke of Richmond followed, in 1780, propounding in the 
House of Lords a comprehensive scheme of reform, in a bill which 
the brief record of that day states occupied an hour and a half in 
reading. This measure, after declaring the right of suffrage to be 
in male persons of twenty-one, went on to prescribe that a list of 
the number of voters should be taken in every parish, and returns 
of them made to the Lord Chancellor, The total was to be di- 
vided by 558 (the number of members then in the House), and 
the quotient should be the number by which one member of 
Parliament was to be elected. Every county was to be divided 
into as many districts as it contained quotients of this nature, 
and these districts were to be called boroughs. 

Assuming that numbers should be a factor in representation, 
there was certainly good ground for the Duke’s demand of re- 
form. He found that not more than 6,000 men returned a clear 
majority in the Llouse of Commons. It was alleged in the peti- 
tion of the Society of the Friends of the People, in 1793, that 84 
individuals absolutely returned 157 members to Parliament; that 
70 influential men secured the return of 150 members; and that, 
in this manner, 307 members — being the majority of the House 
before the union with Ireland — were returned to Parliament by 
154 patrons; of whom 40 were peers. The author of No. 56 of 
“The Federalist,” giving Burgh’s "Political Disquisitions' as 
authority, said; “The number of inhabitants in the two king- 
doms of England and Scotland cannot be stated at less than 
eight millions. The representatives of these eight millions in the 
House of Commons amount to 558. Of this number one ninth 
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are elected by 3C4 persons, and one half, by 5723 persons.” In 
1S21 Mr. Lambton stated he was prepared to prove by evidence, 
at the bar of the House, that 180 individuals returned, by nomi- 
nation or otherwise, 350 members. 

Accustomed as we are to numbers as the predominant factor 
in representation, inevitably at first blush we wonder how any- 
thing more than a mere statement of these things was necessary 
to procure change. Yet reform did not come until after the most 
bitter parliamentary struggle England ever saw. This is intel- 
ligible only hy remembering that England had never known 
representation by numbers. Furthermore, many thoughtful, 
sincere, disinterested men believed numbers ought not to be a 
factor in representation. Study their arguments without prej- 
udice and you will find that these did not lack logic and strength. 
Indeed he must be sanguine and easily satisfied who thinks that 
even yet the wisdom of the revolution is estabhshed beyond 
dispute. 

The Reform Bill of 1832 but indirectly recognized population, 
It did not give any town representation simply because it was a 
town with inhabitants who ought to be represented. However, 
it extended the hmits of small boroughs to take in surrounding 
parishes, it formed unions of boroughs, it divided counties into 
sections, and in other particulars made population a factor. Sir 
C. P, Ilbert, the best present-day authority on Parliament, gives 
a much more recent date to the change. “As to the distribution 
of scats,” he says, “the Act of 1885 made a departure from the 
principle of local representation, and approximated to the prin- 
ciple of electoral districts with equal population. The ancient 
idea of the representation of communities, or organized bodies of 
men, has thus given way to that of representation of a number of 
men, grouped only for the purpose of election.” ^ 

Our forefathers brought here the idea of organic or geographic 
representation, YTien the first legislative assembly in the new 
world was summoned to meet, at James City in Virginia in 1619, 
nothing was more natural than that each of the eleven planta- 
tions, towns, and himdreds should send two Burgesses. It is not 
so easy to understand how it came about that to the Assembly of 
1629, of the twenty-three places represented, some sent two, some 
four, and some as many as six Burgees; though “for the Eastern 
shore no Burgesses did appear.” Yet since apparently the num- 

' Parlmml, 60. 
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ber to be sent, if any, was left to the discretion of each place, the 
circumstance is not to be held as an indication that numbers were 
yet taken into account. In 1634 the hundreds and plantations 
were grouped in eight shires, to be governed as the shires in Eng- 
land, the designation being “counties” after 1643. At times 
after the shires were formed, plantations were represented, and 
from 1629 to 1645 some sent as many as six Burgesses. On one 
occaaon a shire or county sent eight. For the sake of greater 
regularity an act was passed in 1645 limiting county representa- 
tion to four Bui'gesses, except that James City should seud live 
for the county and one for Jamestown, and this may have been 
the first recognition of numbers in Virginia. In 1660-61 to save 
expense the representation was reduced from four to two. 

In 1666 we find proof that the rights of the colony at large had 
come to be thought superior to those of the district. Several of 
the counties sent but one member; only Isle of Wight had three; 
the others had two each, At the October session Isle of Wight 
County proposed to dismiss its extra member, but the Assembly 
refused to allow it, because after “legal and deliberate examina- 
tion of his return, ... it cannot consist with the honour of the 
house to dismiss him from attendance,” ^ This, it will be seen, 
was a renunciation of the doctrine of agency. It was a step to- 
ward the modern view that once representatives are chosen, they 
become merged in the general assembly and are to serve for the 
general welfare. 

Three years later, in 1669, all discretion of choice was taken 
from the counties, by a law compelling each to send neither more 
nor less than two Burgesses. This established the system of rep- 
resentation by counties that was to last until long after the 
Revolution. 

Massachusetts early began to pay some attention to the com- 
parative size of ooEStituencies, At a General Court, September 
8, 1635, it was ordered that thereafter, no town in the plantation 
that had not ten freemen resident in it should send any deputy 
to the General Courts; those that had above ten, and under 
twenty, not above one ; betwixt twenty and forty , not above two ; 
and those that had above forty, three, if they would, but not 
more.^ On the 13th of March, 1638-39, it was ordered that no 
town should seud more than two deputies.’ 

^ Hening, Viroinia Statutes at target ir, 263. 

* Records of the Colony of the Mass. Bay in N>B-t 178. 
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It wiU be noticed that an element of discretion entered into 
these orders. This is more clearly shown by an entry of May, 
1642: “The Court left it to the liberty of the towns to send but a 
deputy apiece, if they please, to the next session of this Court." 
For two centuries and more Massachusetts in practice held to 
this view that representation was primarily a privilege to be ex- 
ercised in some degree at the pleasure of the places represented, 
the old English view. Sometimes when towns were incorporated, 
as in the case of Palmer (1752), permission was asked and granted 
to be exempt from sending a Representative. As in England, so 
here, expense was the practical consideration. It appears, indeed, 
that as early as 1644 this led to an attempt to revise the system 
of representation. The General Court voted, November 13, to 
lay before the people a new plan for the lower House: “Whereas 
we having found by experience that the cliarge of this General 
Court groweth very great and burdensome, in regard to the con- 
tinual increase of deputies sent into the same, and further fore- 
seeing that as towns increase the number will be still augmented, 
to the unsupportable burden of this commonwealth,'' the shires 
should choose deputies — Suffolk six, Middlesex six, Essex and 
Norfolk together eight. No record of the result appears. 

When the various ordinances respecting Representatives were 
formed into one in 1658, the provision stood: “No town shall 
send more than two deputies and no town that hath not to the 
numbers of twenty freemen shall send more than one deputy; and 
such plantations as have not ten freemen shall send none, but 
such freemen may vote with the next town, in the choice of their 
deputies, till this court take further notice." The larger places no 
longer had the right to three Representatives. It was returned 
to them, however, by an act of March 16, 1680-81, only to be 
again taken away by the province charter of 1691. By this each 
town and place was “empowered to elect and depute two persons 
and no more, to serve for, and represent them respectively.’ ' The 
charter also gave authority to the General Court, “from time to 
time, to direct, appoint, and declare, what number each county, 
town, and place, should elect and depute to serve for, and rep- 
resent them respectively." The use of the word “county" was 
probably unintentional. At any rate it had no result, for 
counties have never been represented as such in the Massachu- 
setts House. The Act of 1692 provided, “That henceforth every 
town within this province, consisting of the number of forty 
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freeholders, and other inhabitants, qualified by charter to elect, 
shall, and hereby are enjoined to choose and send one freeholder 
for their representative; and every town consisting of the number 
of one hundred and twenty fre^olders and other inhabitants, 
qualified as aforesaid, or upwards, may send two such repre- 
sentatives; and each town of the number of thirty freeholders 
and other inhabitants qualified as aforesaid, or upwards, under 
forty, are at liberty to send one or not. And all towns under 
thirty freeholders, may send one to represent them, or join with 
the next town, in the choice of their representatives, they paying 
a proportionable part of the charge.” ^ 

An exception was made for Boston, giving it four Representa- 
tives, and the ratio of representation was subsequently changed, 
but no new provisions were introduced through the life of the 
Province respecting the union of towns and districts in the elec- 
tion. 

In various instances, under the provincial charter, the Legisla- 
ture incorporated districts, and invested them with aU the power 
of towns, except that of sending a Representative. Some of these 
districts were left entirely without a voice in the choice of a 
member of the General Court — for instance, Ware and Natick. 
Others had liberty to join with neighboring towns. 

The creation of new towns with Representatives proved a 
more serious matter, for it developed one of the causes of friction 
between the province and the Crown. Governor Shirley in 1742 
complained to the Lords of Ti'ade that the enlarged membership 
of the House, due to the continual division of townships and the 
settlement of new territory, rendered it unwieldy and caused it to 
overshadow the Council, thereby destroying the proper balance 
between the two bodies established by the charter. To be sure, 
he reported that the 160 towns, most of them entitled to send 
two each, generally did not send more than 120 all told, but he 
pointed out that they had it in their power to double or treble 
their number in case of what might seem to them an emergency. 
The Board concurred in these views and instructed him not to 
pass any further act erecting a new township or dividing an old 
without insisting upon a suspending clause, that is, a clause sus- 
pending the operation of the act until approved by the King in 
Council. Massachusetts held that under the charter it was ex- 
empt from suspending clauses, and rather than establish a prece- 

1 Stat- i of William and Mary, o. 19. 
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dent or come to an open breakj it refrained from adding to the 
membership of the House for several years. 

In 1761 the Board admitted that the restriction was in conflict 
both with the charter and with an act of the General Court that 
had been confirmed. So it withdrew the instructions and advised 
the Governor to get, whenever possible, incorporating acts with- 
out the privilege of sending Eepresentatives. This, however, 
was far from ending the trouble. Disputes continued, and when 
the province had thrown off its shackles one of the early acts of 
an independent General Court, July, 177.5, had this preamble; 
“Whereas there are divers acts or laws heretofore made and 
passed by former genera! courts or assemblies of this colony for 
the incorporation of towns and districts, which against common 
right, and in derogation of the rights granted to the inhabitants 
of this colony by the charter, contain an exception of the right 
and privilege of choosing and sending a representative to the 
great and general court or assembly.” The act went on to pro- 
vide that every town with thirty or more freeholders and other 
inhabitants qualified by charter to vote in the election of a Rep- 
resontative, should have the right “to elect and depute one or 
more persons, being freeholders and resident in such town or 
district, to serve for and represent them.” 

Connecticut, starting with equal representation of towns, was 
throughout the colonial period more consistent than Massachu- 
setts in adhering to the principle. Rhode Island, on the other 
hand, had recognition of comparative numbers almost from the 
start. The charter of 1663, under which she lived until 1843, 
directed that the Deputies should not exceed she for Newport, 
four each for Providence, Portsmouth, and Warwick, and two 
for each other place, town, or city. In New Hampshire as late as 
the year 1773, of one hundred and forty-seven tovma, forty-six 
only were represented. They had thirty-four members, several 
towns being classified together, for the choice of one. Notting- 
ham and Concord, though populous and more than forty years 
old, had not once been admitted to the privilege of representation ; 
and this was the case with many other towns, which, though not 
of so long settlement, yet contained more inhabitants than some 
others that had always enjoyed the privilege, No uniform sys- 
tem of representation had been adopted. None could bo estab- 
lished by law, because the Governor claimed it as part of the 
royal prerogative to call Representatives from new towns; and 
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this prerogative was exercised without any regard to the rights, 
the petitions, or the sentiments of the people.^ 

Penn’s Charter of Liberties of 1682 left the allotment of Penn- 
sylvania Kepresentatives to the Council to propose and the As- 
sembly to resolve, but it was to be “most equally to the Division 
of the Hundreds and Counties which the Country shall hereafter 
be divided into.” The Charter of Privileges of 1701 allotted four 
to each county, “or a greater number at any Tune, as the Gov- 
ernor and Assembly shall agree.” 

Maryland began with the hundred as the unit of representation, 
changing to the county in 1654, and so continuing, with the addi- 
tion of one city in 1671. Trouble rose from the action of Lord 
Baltimore in 1670 in directing that though each county should 
elect foui- Delegates, only two should be summoned to attend. 
Although this was put on the score of expense, the advantage it 
gave to the Lord Proprietor was clear and the freemen vigorously 
protested, with the result that the Governor promised to fix the 
number to be chosen, summon all elected, and issue writs to fill 
vacaucics. Five years later he broke his word, summoning only 
two from a county and refusing to have vacancies filled. The dis- 
pute ended with concession on both sides — vacancies to be filled 
and only two from a county to be summoned. In 1692 the repre- 
sentation was made four from a county, and it so continued until 
the Revolutionary War. 

Locke’s “Fundamental Constitutions” contemplated dividing 
Carolina into precincts, with one “member of parliament ” from 
each. The division into precincts was not at once made, and at 
the outset twenty members at large were elected at Charleston. 
In 1695 the freemen were called together to decide about the 
number of Representatives. Twenty was the number fixed upon 
for Berkeley County and ten for Colleton, while Craven was 
omitted altogether. Dissatisfaction grew. In 1716 election by 
parishes was enacted. These had been created as a result of an 
act passed in 1704 establishing the church of England in the 
colony and dividing the colony into parishes, each to contain a 
church presided over by an Episcopal clergyman. It does not 
appear that there was originally any idea of using these as a ba- 
sis for political action, but the convenience of such a step com- 
mended itself, and so the parish became the political as well as 
the religious unit of South Carolina. The colony had trouble with 

1 Jsremy Belknap, History of New Hamvshko, nt, 192. 
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the Proprietors over the election act of 1716 and it was modified 
somewhat by following acts, but in substance it continued until 
the Revolution. In 1716 the number of members of the Assembly 
was put at thirty, which was increased to thirty-six in 1719. By 
the division of old parishes and the creation of now, the number 
had reached forty-eight in 1775, with a very unequal distribution 
of Representatives. 

In the first attempt at confederation made in America, that of 
the “United Colonies of New England,” in 1643, each of the four 
colonies was represented in its council by two delegates, although 
the burdens of taxation and military service were allotted by 
population. Five years later Massachusetts demanded another 
Representative on the score of her numbers, or an equalization 
between taxes and representation. This was denied in the re- 
organization of the confederacy. The formation of the Province 
of Massachusetts by the charter of 1691 had one characteristic 
of a federation in that the twenty-eight Councilors or Assistants 
were allotted respectively to the four regions combined, and 
some regard was paid to numbers by giving eighteen to the ter- 
ritory formerly that of Massachusetts Bay, four to that of Plym- 
outh, three to that formerly called the Province of Maine, and 
one to the territory between the Sagadahoc River and Nova 
Scotia. Benjamin Franklin submitted to the commissioners 
from seven colonies who met at Albany in June, 1765, a “plan of 
union” under which the membership in a general council with 
legislative powers should be distributed every three years among 
the colonies, by the “proportion of money arising out of each 
colony to the general treasury,” 

Such in general was the situation in the colonies at the ap- 
proach of the Revolution. Nowhere did representation bear any 
uniform relation to the number of electors. Here and there the 
factor of size had been crudely recognized. It took the travail of 
the birth of a nation to make men think they had rights as men, as 
individual men, and that each was entitled to a share in govern- 
ment equal to that of his neighbor. Although like every other 
political idea, this was a development, a step on from something 
that had been before, it came nearer than most political ideas to 
being an invention, a discovery. 
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Ntimbees in the States 

If before the revolutionary epoch anybody anywhere had pro- 
posed an apportionment of representatives in strict ratio to 
population, the proposal had attracted no attention nor any 
support, much less any attempt at execution. Perhaps Patrick 
Henry should have the credit of first ui’ging the idea publicly. 
At any rate he was the first man of pronimencc to get a hearing 
for it. At the first session of the Continental Congress, in Phila- 
delphia, September 5, 1774, James Duane of New York proposed 
a committee to prepare regulations “particularly on the method 
of voting, whether by colonies, by poll, or by interests.” Patrick 
Henry, declai’ing that he sat “not as a Virginian but an Amer- 
ican,” urged a “national” system of representation based on free 
citizens, excluding slaves; but the Gongiess, as John Adams re- 
minded it, had accurate information neither as to the wealth nor 
the population of the colonies, and it was at length voted “that 
in determining questions in this Congress each colony or prov- 
ince shall have one vote, the Congress not being possessed of or 
able to procure materials for ascertaining the importance of each 
colony.” The precedent thus established of necessity was ac- 
cepted in practice and became the rule of procedure in the Con- 
tinental Congress, first by consent and later by the Articles of 
Confederation. Proportional representation was urged by Vir- 
ginia, but steadily voted down by the smaller states.^ 

The idea next appemed in Massachusetts, and now was full- 
grown. After the General Court in 1775 had declared that every 
town had a right to be represented, the inequality of the old 
system became more apparent than ever and the number of 
Eepresentatives became what was then thought too large, al- 
though the total, 260, twice what it had ever been before, would 
be doubled, almost trebled, in years to come, The grievance led a 
convention of delegates from the towns of Essex County, at Ips- 
wich, April 25, 1776, to adopt a memorial to the Legislature in 
which it was declared: “If representation is equal, it is perfect; 
as far as it deviates from this equality, so far it is imperfect, and 
approaches to the state of slavery; and the want of a just weight 
in representation is an evil nearly akin to being wholly destitute 
of it. An inequality of representation has been justly esteemed 
the cause, which has, in a great degree, sapped the foimdation of 

> Taloolt Williams, ''Apportionment," Loior's Cyclopaiw of PaW,vxU Science, 
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lliQ once admired, but now tottering fabric of the British empire ; 
and we fear that if a different mode of representation from the 
present is not adopted in this colony, our Constitution will not 
continue to the late period of time which the glowing heart of 
every American now anticipates. ... We cannot realize that our 
honors, our wise political fathers, have adverted to the present 
inequality of representation in this colony, to the growth of the 
evil, or to the fatal consequences which will probably ensue from 
the continuance of it.” 

Probably in part as a result of this memorial, a law was passed 
beginning, “Whereas, The present representation of this Colony 
is not so equal as it ought to be, and this Court being desirous to 
have the same as proportionate as it can in the present state of 
the Colony be made”; and going on to give three members to 
each town with two hundred and twenty freeholders, with one 
more for each additional hundred. Then followed the effort to 
frame a Constitution in 1777, wliich Med partly by reason of 
dissatisfaction with its handling of this very matter. Again was 
the county of Essex influential, for another convention at Ips- 
wich put forth the document now known as “The Essex Result,” 
powerfully presenting the defects of the Constitution that had 
been submitted, and supposed to have been the chief influence 
in its defeat. Here we read: “The rights of representation should 
be so equally and impartially distributed, that the representa- 
tives should have the same views and interests with the people at 
large. They should think, feel, and act hlce them, and, in fine, 
should be an exact miniature of their constituents. They should 
be, if we may use the expression, the whole body-politio, with all 
its property, rights, and privileges, reduced to a smaller scale, 
every part being diminished in just proportion- To pursue the 
metaphor, if, in addition to the representation of freemen, any 
ten are reduced into one, all the other hundreds should have just 
the same reduction. ... Let these representatives be apportioned 
among the respective counties, in proportion to their number of 
freemen.” 

Strong arguments to the contrary must have also been pre- 
sented, for we find that when Samuel Cooper sent from Boston 
to Benjamin Franklin a copy of the proposed Constitution, 
Cooper wrote : “ . . . which has been rejected in a very full meeting 
of this Town, and is like to be by many others for different rea- 
sons; particularly, because in the opinion of the maritime towns, 
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Eepreseniation is too unequal, whUe in the opinion of others it is 
too nearly equal.” 

At first it looked as if the Essex reasoning might mfiLe the more 
headway, for when Mount Washington was incorporated, in 1779, 
it was denied a Representative. In the same year the town- 
meeting of Boston, voting instructions to its Representatives in 
regard to the proposed Convention for framing a Constitution, 
recommended “that in order to avoid so numerous an Assembly 
as will take place if each Town and District send Delegates in 
proportion to their numbers,... the General Assembly fix upon a 
Competent number, and call upon the Several Counties to send 
Delegates to form this Convention in proportion to their respec- 
tive numbers.” Such an attack on the ancient prerogative of 
every village could not be endured. The small towns rallied to 
each other’s support, and in the Convention itself succeeded in 
securing constitutional assurance of one Representative to every 
existing town, no matter how little. Almost humorously they 
prefaced this gift by saying “in order to provide for a representa- 
tion of the citizens of the commonwealth, founded upon the prin- 
ciple of equality.” That must have been intended for the provi- 
sion. later in the Article, giving an additional Representative to 
towns with more than 375 ratable polls, with one more for every 
225 above that. Furthermore, no town thereafter incorporated 
was to get a Representative unless it had 150 polls. 

The conception on which the main provision was based, found 
expression in various Opinions of the Justices of the Supreme 
Court. In 1811 they said (7 Mass. 526): “The right of sending 
Representatives is corporate, vested in the town; and the right 
of choosing them is personal, vested in the legal voters. Because 
the right of sending a Representative is corporate, if the town, 
by a legal corporate act, vote not to send a Representative, none 
can be legally chosen by a minority dissenting from that vote.” 
This was reiterated in 1816, the question then being whether a 
town could constitutionally vote not to send a Representative, 
and whether such vote would be binding on a minority of the 
voters. The Court held (15 Mass. 537) that a town might con- 
stitutionally so vote, and that the vote would be binding. In an 
Opinion in 1826, given in answer to a question about fiUing 
vacancies in the House, the Court went so far as to say (3 Rick. 
319) : “Every town, having the number of polls required by the 
Constitution, has a right to be represented in the popular branch 
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of the Legislature, and this is a valuable and important right, of 
which the inhabitants ought not to be deprived without their own 
consent." 

The Convention of 1820 had proposed that towns with less 
than 1,200 inhabitants should elect every other year, except in 
the year when the valuation of estates was to be determined, but 
the amendment was rejected by a vote of 9,904 to 20,729. The 
system of having each town represented was destined to prevail 
just two hundred years — from 1636 to 1836. By amendment 
ratified in 1836, in the case of toiro with less than three hundred 
ratable polls, the number of their polls was to be multiplied by 
ten, the product divided by three hundred, to determine in how 
many years of each decade they should have a Eepresentative. 
The weak point in this was that during some years of each decade 
the small towns were wholly unrepresented in the lower branch, 
unless they chose to unite with others, which they never did. 

Here was a departure from the old theory, but that theory had 
by no means been abandoned. When Eobert C. Winthrop, as 
Speaker of the House of Representatives, had occasion to give an 
exhaustive ruling on the votes of interested members, Febru- 
ary 19, 1840, he said the real question before the House was, 
whether the city of Boston should be deprived of two of its mem- 
bers legally chosen and duly qualified, and the town of Dorches- 
ter of one third of its rightful representation, on an allegation 
that the private interests of the members referred to were incon- 
sistent with a faithful discharge of their duty to their constitu- 
ents. It was the right of the towns and cities, and not of the mem- 
bers themselves, which was really at stake in this and all similar 
cases. And gentlemen would do well to hear in mind, that 
though the controversy might now relate to a city and a town 
which perhaps could afford to spare a vote or two, it might nejct 
be raised in relation to such as had but one Eepresentative, and 
thus disfranchise them altogether on particular questions. ‘ 

Note the whole atmosphere of this was one of town repre- 
sentation as such. Arrayed against it was the theory of individ- 
ual equality, as set forth, for instance, by Charles Francis Adams 
at Quincy in 1853. "I maintain,” he said, "that the moment a 
majority in a republic assumes to draw a distinction with the in- 
tent that certain men shall be enabled to enjoy twice or thrice 
the amount of political power which an equi number of other 
* Addresses ond Speeches, i, 274. 
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men are lo possess, that is the hour •when tyranny begins.” The 
Adams theory was destined soon to prevail, for in 1857 the to-wns 
at last were vanquished and the district system, based as nearly 
as practicable on numerical equality, -was put into effect. This 
was not, however, numerical equality of inhabitants, for the 
Know-Nothing movement was at its height and the hostility to 
the unnaturahzed foreign-born kept them out of the count, 

“ legal voters ” being made the basis and to this day continuing so 
to be. Otherwise the only officially recognized inequalities since 
then have been the allotting of one Representative each to the 
islands of Martha's Vineyard and Nantucket (under the guise of 
counties) . The decennial division has given the chance to show a 
little mercy to counties growing slowly or dwindling, but the 
favoritism has been of no great consequence. 

No other New England State has followed Massachusetts in 
making every man's vole carry weight equal to that of every 
other man. New Hampshire has come nearest. Her original 
Constitution, brief and crude, the first framed by an American 
Commonwealth, apportioned the members of the upper branch 
by counties. The Constitution of 1784 allotted her twelve Sena- 
tors to her five counties, e'vidently in a general way correspond- 
ing to population. It permitted the Legislature to rean'ange, 
with the proviso that there should never be more than ten nor 
Jess than five districts. In 1792 came the substitution of twelve 
single districts, changed in 1902 to twenty-four. In the Con- 
stitution of 1784 it was directed that in assigning the number of 
Senators to be elected by the respective districts, the General 
Court “shall govern themselves by the proportion of public 
taxes paid by said district.” In 1792 this was changed to “direct 
taxes,” and the provision was preserved in the Constitution of 
1902, In 1912 the voters rejected an amendment tnoreasing the 
Senate to thirty-five members and dividing the State into sena- 
torial districts on the basis of population. Representatives have 
always been allotted by towns; those larger than the standard 
getting additional Representatives in proportion to population; 
those smaller being at first classed •with other little towns, and 
now having representation for a proportionate part of the time. 
Each ward of a city is for purposes of representation treated as if 
it were a town. 

Maine comes next in paying regard to population. She has 
always apportioned her Representatives by counties, but this 
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has no great significance, since there is further apportionment to 
towns and groups of towns. As at the start, she still gives one to 
each town of 1500 inhabitants, and up to seven if the town has 
26,250; but no town is to have more than seven, with the result 
that the larger places deem themselves partly disfranchised. 
Senatorial districts are to conform as near as may be to county 
lines. In 1869 it was provided that towns might be divided for 
the election of Representatives. 

When Rhode Island framed her first Constitution, in 1842, 
although it specified that apportionment was to be by population, 
yet it stipulated that each town and city should have at least one 
Representative, and no town or city should have more than one 
sixth of the total; and that no town or city should be divided in 
the choice of Representatives. Since 1909 the provision has been 
that no town or city is to have more than one fourth the total 
number, which is limited to one hundred. Single districts were 
authorized in 1909. Apportionment is to be with population in 
view, but each town is to have at least one Representative. 
Each town and city has one Senator. 

Chester Lloyd Jones has said that in Rhode Island there are 
tw'enty towns with a combined population of 41,068. “Their 
representatives control the Senate. The total population of the 
State is 542,610. Consequently, a majority vote drawn from 
seven and one half per cent of the population controls the policy 
of the Upper House.” ^ This is a good example of the post hoc, 
propter hoc argument frequently used in discussing not only ap- 
portionment problems, hut also many others relating to suffrage 
and representation. Once in a million years, seven and one half 
per cent of the population of Rhode Island might control the 
policy of her Senate, but it would be a result of the doctrine of 
chances, not of the apportionment system. All we can safely say 
is that the rural vote counts for more than the city vote. 

Vermont has always apportioned Representatives by towns. 
The Constitution of 1786 directed that for seven years towns 
with eighty or more taxable inhabitants should send two Repre- 
sentatives, smaller towns one; and after “the said septenary” 
all should send one each. The provision was repeated in the Con- 
stitution of 1793. From the beginning of the nineteenth century, 
one each has been the rule. When the Senate was created, in 
1836, each county was to be entitled to one Senator, and the rest 

* "Eotton Boroughs of New England," /forth American Eestew, April, 1913. 
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of the thirty Senators were to be allotted to the counties on the 
population basis after each census. 

Connecticut is the notorious example of town representation. 
Quires, reams of paper, and gallons of ink have been used in de- 
nouncing its inequities. Yet it persists, to the horror of those who 
make a Bible out of the arithmetic, and to the contentment of 
some who thirds go vernnrent exists for results rather than to make 
sure that the individuals composing a fraction of the population 
known as the electorate carry equal weight. Connecticut has al- 
ways apportioned its Representatives by towns. Starting with 
two apiece, after the Revolution it gave but one each to various 
newly incorporated towns that are now sizeable places. In 1874 
it graciously gave two to each town of more than five thousand 
inhabitants, without disturbing the existing representation of 
smaller places. The large cities writhe, but the people will not 
change the old system. In 1902 they rejected a revised Con- 
stitution that had been submitted as the result of fom- and a half 
months of Convention deliberation. It was designed principally 
to rectify inequalities of legislative representation. It would 
have increased the Senate from thirty-six to forty-fivo members, 
and have given to towns of two thousand population two Repre- 
sentatives instead of one, to towns of fifty thousand three Repre- 
sentatives, and to those of one hundred thousand four. 

Now York has never accepted the numerical theory in tola. 
Joseph H. Choate, informing the Convention of 1894 to this 
effect, argued that the counties had been formed as political 
divisions for the very purpose of being the centers of home rule, 
if you please, of local government — and that every one of them 
had the right, and the equal right, of representation. If there 
were sixty counties, and but sixty Representatives, the Repre- 
sentatives must be distributed among these sixty counties, upon 
every doctrine that has ever prevailed in the State. As a result of 
such views, no county in New York is to have more than a third 
of the Senators; no two counties adjoining, or “separated only 
by public watere" (a provision aimed at the metropolis), are to 
have more than half the total. Every county but one is to have 
at least one Assemblyman, Nevertheless even in New York 
population is not without defenders. In 1918 the Court of Ap- 
peals, in the case of People v. Voorhia (119 N.E, 106), laid down 
the rule that when a Legislature reapportions Congressional dis- 
tricts after a decennial census, it does not thereby exhaust its 
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power or completely discharge its duty, but is under a continuing 
obligation to keep on redistrieting the State as often as the shift- 
ing of population may make it necessary or advisable. 

New Jersey reached the population basis in 1844, when the 
Legislature was directed to apportion among the counties on the 
basis of population. The original Constitution (1770) had as- 
signed three members of the Assembly to each county, permit- 
ting the Legislature to add to or dimmish the number, when 
they might judge it "equitable and proper, on the principles of 
more equal representation.” The Senate has always consisted 
of one from each county. 

In Delaware from 1776 to 1897 both Senators and Kepresenta- 
tivea were chosen by counties, with no regard to population. 
The constitution of 1897 created thirty-five Representative dis- 
tricts with boundaries minutely set forth, one county getting 
fifteen, two ten each. One county got seven Senatorial districts, 
the others five each, likewise specified in detail, 

Pennsylvania Fiest 

To Pennsylvania belongs the credit of first establishing ap- 
portionment on the basis of numbers. The Convention of that 
Province held in Philadelphia January 23, 1775, following the 
example set by the Continental Congress in the preceding 
September, had given one vote to the "committee,” or what we 
should now call the delegation, from each county and the city of 
Philadelphia.^ Cumberland County with two delegates carried as 
much weight as Philadelphia with fifty-five. The injustice of 
this was speedily felt and when in the following year a Con- 
stitution for the new State waa framed, provision was made for. 
numerical apportionment. For three years Philadelphia and 
each county should choose six persons to represent them in the 
General Assembljn "But as representation in proportion to the 
number of taxable inhabitants is the only principle which can at 
all times secure liberty, and make the voice of a majority of the 
people the law of the land,” a census should be taleen, with the 
results reported to the Assembly elected in 1778, who should ap- 
point a representation to each county, “in proportion to the 
number of taxables in such returns,” This was to continue for 
seven years, when there should be another census and apportion- 
ment, “and so on septenniaEy forever.” In the Constitution of 

^ > Hawd, Reffittee of Pemeybahia, tr, 133. ^ 
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1790 we find that after every seven-year census, the number of 
Representatives (not less than sixty nor more than one hundred) 
was to bo fixed by the Legislature, “and apportioned among the 
city of Philadelphia and the several coimties, according to the 
number of taxable inhabitants.” The combination of population 
and taxable property as the basis for representation lasted until 
1873. Why the change was made to population alone by the Con- 
vention of that year is not cleai'. There was little or no debate in 
reference thereto. Without serious objection, the long-estab- 
lished practice was swept away. 

Maryland began as a state (1776) by allotting four Delegates 
to each county. In 1799 it made a specific allotment roughly 
corresponding to population, with soparato provision for the 
city of Baltimore. With minor changes this stood until 1851. 
For many years apportionment was one of the chief issues in 
State politics, kept at the front by those impatiently seeking a 
Constitutional Convention. When they at last got their Con- 
vention, apportionment was its knottiest problem. The contest 
was long and strenuous, compromise in the end being reached 
with difficulty, It provided that the whole number of Delegates 
should not be more than eighty-five nor less than sixty; each 
county should have at least two; population should be the basis; 
and Baltimore should have four more than the most populous 
county. In the course of this Convention, Mr. DasMsll, of Som- 
erset county, moved to amend the preamble by insertiag after 
the word "Maryland” the words, “representing the counties, 
and city of Baltimore.” The object of the amendment was to 
assert the theory that the counties and the city of Baltimore 
were parties to the compact in their municipal capacities. This 
theory of political individuality of the counties had been urged 
many times in the Legislature, in the course of the reform agita- 
tion, and was referred to in the Convention. Mr. DashieU’s view 
of the government of Maryland was that of a confederation of 
counties: each, county being a separate and distinct community. 
He did not regard the counties as sovereignties, because the 
State herseK had scarcely a principle of sovereignty left after the 
formation of the Federal Government. 

The basis of this view of the political individuality of the 
counties was historical. In the Convention of 177^ which 
framed the original Constitution of the State, the counties were 
represented equally. In that Convention the voting was by 
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counties, and not by individuals, except m certain cases, and on 
tbe final adoption of the Constitution. Mr. Dashiell argued that 
the right to political existence and equal representation was re- 
served to each county, and whenever this equal representation 
was to be changed, modified, or abolished, it naust be done by the 
free consent, or acquiescence, of the counties; that it was under 
this agreement of equal representation that the counties entered 
into the compact of government In 1776.' Dashiell’s amendment 
did not prevail, but his contention has interest. The Constitu- 
tions of 1864 and 1867 revised the apportionment on the popula- 
tion basis, with separate provision for Baltimore. 

Virginia (1776) gave two liepresentalives to each county and 
the district of West Augusta, one for the city of Williamsburg, 
one for the borough of Norfolk, “and a Kepresentative for each 
of such other cities and boroughs, as may hereafter be allowed 
particular representation by the Legislature.” But should a city 
or borough dwindle to half the size of any one county, it should 
lose its Representative, after seven successive years of being be- 
low the mark. As might be expected in the author of the Dec- 
laration of Indopendenoe with its notion of political equality, 
this did not suit Thomas Jefferson. When he came to write his 
“Notes on Virginia” (1782), the second of the six “very capital 
defects ” in her Constitution, which he thought time and trial had 
discovered was that “among those who share the representation, 
the shares are unequal,” because of the distribution of seats by 
counties. A short time afterward he prepared a draft of what he 
thought would be a better Constitution, in which he provided 
that “the number of delegates which each county may send 
shall be in proportion to the number of its qualified electors; and 
the whole number of delegates for the State shah be so propor- 
tioned to the number of qualified electors in it, that they shall 
never exceed three hundred, nor be fewer than one hundred; and 
if any county be reduced in its qualified electors below the num- 
ber authorized to send one delegate, let it be annexed to some ad- 
joining county.” Even Thomas Jefferson, however, could not 
then get such an heretical notion adopted in Virginia. Yet ho 
doubtless helped largely toward fanning the controversy over 
apportionment that lasted for half a century. 

The inequality grew as population ratios changed. By 1815 
the four Senators from the western part of the State represented 

1 J. W. Eany, Tha Maryland Comtiti^m of 1S51, 51. 
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a white population of about 233,000; while the eastern part, with 
about 343,000 white voters, had twenty Senators. Attempts for 
a Convention failed, but the Legislature itself gave some relief 
by an apportionment made by the Assembly of 1816-17, on the 
basis of the census of 1810. After a time, further population 
changes renewed the controversy and at last brought the Con- 
vention of 1829-30. The great fight therein was over the ques- 
tion of apportioning on the basis of the white population, or on 
the so-called Federal basis, that of the United States Constitu- 
tion. It ended in a compromise, meant to get an average of the 
two systems. 

This did not stop the controversy, for it speedily sprang into 
vigor again and had much to do with bringing about the next 
Convention, that of 1850-51. The Constitution of 1830 had al- 
lotted a specified part of the delegates to the region west of the 
Alleghany Mountains; another part to that between the Al- 
leghanies and the Blue Ridge; and the rest to the region between 
the Blue Ridge and tidewater. This disappeared in 1850-51. 
Both Senators and Delegates were then allotted by districts 
separately, and there followed a singular provision for the future. 
In 1865 if the two Houses could not agree on a scheme of ap- 
portionment, the people were to vote on whether they preferred 
apportionment on the “suSrage basis,” i.e., according to the 
number of voters; or on the “mixed basis,” i.e., white inhabit- 
ants and taxes paid; or with the Senate on the basis of taxation 
and the lower branch on the “suffrage basis”; or the Senate on 
the “mixed” and the House on the “suffrage” basis. The Civil 
War kept us from Icnowing how such a complicated referendum 
would have resulted. The Constitution of 1864 specified the 
districts, as did that of 1870, leaving reapportionment to the 
General Assembly without instructions. That of 1902 approved 
the apportionment just made by the General Assembly, and 
directed it to reapportion every ten years. 

North Carolina began as a State (1776) with one Senator from 
each county and one from each of six specified towns. This in 
time led to aeiious jealousies between the eastern and western 
parts of the State. By 1835 the counties of the western part, 
somewhat fewer than those of the eastern, were much the more 
populous. Since the election of the Governor and other impor- 
tant officials, the judges and the militia officers, was in the As- 
sembly, the predominance therein of the East embittered the 
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West. The conflict brought the Convention of 1835, which pro- 
vided that Senators should be elected from districts formed on 
the basis of public taxation, and that the members of the House 
of Commons should be apportioned among the counties on the 
basis of Federal population. This helped the richer East in the 
Senate, the more populous West in the House. So it stood until 
in 1867, after a contest of nine years, the property qualification 
for Senators was abolished. In 1868 the districts were specified 
in the Constitution, being counties single or grouped, with no 
reference to taxes; in 1876 population was made the basis for 
framing districts, with no county to be divided unless entitled to 
two or more Senators. 

The South Carohna Constitution of 1778 after apportioning 
Senators and Representatives by parishes and districts enumer- 
ated in detail, directed that reapportiomnent seven years later, 
and then after every fourteen years, should “ be proportioned in 
the most equal and just manner according to the particular and 
comparative strength and taxable property of the different parts 
of the same, regard being always had to the number of white in- 
habitants and such taxable property.” No provision on the sub- 
ject appears in the Constitution of 1790, which again set forth 
an apportionment specified in detail. In 1808 an amendment 
introduced a novelty in the shape of a combination of white 
population and of taxes paid on account of property, as the basis 
for the assignment of Representatives to the various districts. 
In 1868 the tax factor was dropped and also the restriction to 
"white” inhabitants. In 1895 it was definitely set forth that 
each county should constitute one election district; from two to 
nine Representatives and one Senator were assigned to each. 

Georgia’s development of an apportionment system has been 
interesting. Her first Constitution (1777) contained a unique 
survival of the ambassador principle in the Council, the body 
that served as a quasi-Senate for a dozen years. There were two 
Councilors from each county (except those not yet entitled to 
send ten members to the Assembly), and it was requii’ed that 
they should not vote individually, but by counties. More ad- 
vanced views, however, prevailed in the matter of Representa- 
tives. They were allotted to counties on a population basis, with 
these curious additions: “The port and town of Savannah shaU 
be allowed four members to represent their trade. The port and 
town of Sunbury shall be allowed two members to represent 
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their trade." In 1798 special provision for Savannah and Sun- 
bury disappeared, and allotment was made to counties on the 
basis of their population, no one to have more than four. In 
1843, by amendment, a novel method appeared; the thirty-seven 
counties having the most population were to have two Repre- 
sentatives each, the others one, with redivision to be made on 
the same plan after each enumeration of the inhabitants. In 
1868 this was modified to give the largest six counties three 
Representatives each; the next thirty-one, two each; and the 
rest one apiece. In 1877 this was further changed to give the 
largest six, three each; the next twenty-six, two each; and the re- 
maining one hundred and five, one each. 


CHAPTER XVI 

APPORTIONMENT UNDER THE UNION 

Thb Articles of Confederation adopted by the States in 1777 
provided that the cost of government should be defrayed out of a 
common treasuiy, to be supplied by the States in proportion to 
the value of all land, buildings, and improvements within each 
State. The Congress was to provide a mode of estimating the 
value thereof, but this was found impracticable by reason of 
differences as to assessment, and in 1783 the Congress urged the 
States to authorize their delegates to provide for a census of 
population that should serve as a basis for apportioning the con- 
tributions required. The States refused so to do and the Con- 
federation became more and more embarrassed by the inability 
to extract from the States anywhere near enough money to meet 
the public need. This was probably the most serious cause for 
the Convention of 1787. 

The Convention quickly divided into two camps — one made 
up of the men who feared that if in the Congress to be created 
each State had a vote equal to that of every other, as had been 
the case under the Confederation, the small, poor States would 
fleece the few large, wealthy States — the other of the men who 
feared that if the States were represented in proportion to their 
numbers, the larger States would take undue advantage of the 
smaller. This threatened to be a fatal obstacle. Only by com- 
promise and concession could it be escaped. After weeks of dis- 
pute, in the darkest hour, when the outlook seenaed hopeless, the 
basis of a bargain was proposed, seemingly in large part through 
the conciliatory efforts of Doctor Benjamin Branklin. The 
States should have equal representation in the upper branch, 
representation by numbers in the lower, Many days were to 
pass before this could be fully worked out, but the result of this 
trade was the legislative framework of the Nation as it exists 
to-day. 

Nowhere in the discussion, as far as it is recorded, did any one 
urge the representation of men as men. Be it remembered that 
was a new idea in the world, born only eleven years before, in 
London, and not yet familiar on this side of the ocean. There 
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can be no shadow of question that populations were accepted as 
a measure of material interests — landed, agricultural, industrial, 
commercial, in short, property. This appears in the quite ar- 
bitrary grant of representation proportionate to three fifths of 
the number of slaves. They were not to be represented because 
they were human beings; their owners were to be represented in 
the ratio of ownership of human property. Again, only taxed 
Indians were to be counted, for they alone of the red men had 
any property. Most convincing of all, “representatives and di- 
rect taxes” were coupled in the paragraph providing for appor- 
tionment among the States “according to their respective 
numbers.” 

In view of all this, it would seem indisputable that citizens 
and aliens were not as such in the minds of the men who wrote the 
Constitution nor of those who were delegates to the ratifying 
conventions. Our fathers meant to apportion the membership of 
the House on the basis of all who dwelt within the respective 
States. Property was the basis, not humanity. Such political 
philosophy might not prevail to-day wore the Constitution to be 
written anew, but until the Constitution is changed, it must be 
construed as it was meant to be construed, 

Representative Homer Hoch, of Kansas, brought the subject 
into the seventieth Congress,* Proposing that by a constitutional 
amendment “aliens ” be coupled with “Indians not taxed,” and 
so excluded, he showed that in reapportionment on the basis of 
the 1920 census, seventeen States would either gain or lose mem- 
bers of the House, New York losing as many as four. Of course 
this instantly brought New York members to their feet in ex- 
postulation. The effect on Presidential elections might be more 
serious, since the electors correspond in number to Congressional 
representation and the change proposed might easily result in 
altering the balance of the totals. In general it would lessen the 
power of those States where immigrants most gather, the States 
with large urban centers, and inci-ease agrarian influence in na- 
tional affairs. At the moment the matter was not put forward in 
a manner to secure a vote, nor was there at first any test when it 
was brought up again, in the seventy-first Congress, this time by 
Representative Hemy St. George Tucker, of Yirginia, a former 
President of the American Bar Association and an authoritative 
expounder of constitutional law. His recognized eminence in that 

' Conoressioml Record, December IS and 20, 1928, 
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field would earn respect for his argument despite the fact of its 
novelty and that it would upset an interpretation of language 
accepted for a century and a half. The Constitution had said 
that "numbers” should be determined by adding to the whole 
number of free “persons," including those bound to service for a 
term of years, and excluding Indians not taxed, three fifths of all 
other persons. Mr. Tucker contended that the word “persons” 
did not include unnaturalized foreigners, aliens. When the Con- 
stitution was framed, he averred, there were practically no aliens 
in the country. Beginning the document with, “We, the people 
of the United States,” the framers could not have meant to in- 
clude aliens as part thereof. Mr. Tucker held it was never in- 
tended to give aliens any part in the government of our country.^ 

The contention was so powerfully presented that sympathizers 
plucked up courage enough to disregard the question of con- 
stitutionality and try to accomplish the object in view by an 
amendment to the pending census and apportionment bill. To 
the general surprise they won, in spite of the opposition from the 
cities and regions where there are large alien populations, as well 
as on the part of members who believed a constitutional amend- 
ment necossaiy. However, the vote was quickly followed by a 
motion to amend the bill further for the purpose of giving effect 
to the requirement of the Fourteenth Amendment that when 
the right to vote is denied or abridged, the representation of the 
State shall be reduced proportionately. It is, of course, well 
known that in the Southern Slates the vote of the colored man 
has been virtually elimmated, but Congress has never set the 
Constitution at work in this particular. Year after year Repre- 
sentative George Holden Tinkliam of Massachusetts had sought 
vigorously but vainly to get a vote in the matter. At last his 
chance came. To retaliate for the vote about aliens, enough 
members supported Mr. Tintham’s motion to give it a majority. 
This was a blow that sobered the Southerners. By the next 
morning the full significance of the two motions had worked a 
decisive change of sentiment and both provisions were stricken 
from the bill. 

The allowance made for slaves in the compromise of 1787 was 
purely arbitrary. Nobody could find a logical reason for making 
five slaves rather than four or six the equivalent of three free men. 
The conjecture disappeared when the Fourteenth Amendment 

> Ctnore^iioml Seoord, May 3, 1929, 
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was adopted. To-day, whether men and women of color in the 
South vote or not, the representation of the Southern States in 
the national House of Eepresentatives complies exactly with the 
main purpose of the framers of the Constitution, that is to say, a 
representation of property interests as indicated by numbers of in- 
habitants. It follows that the political suppression of the negro, 
while a serious enough question by itself, has no bearing on ap- 
portionment except that resultmg from the special provision of 
the Fourteenth Amendment for reducing representation in pro- 
portion to denial of the vote. 

Although many Northern members of Congress have long re- 
sented the political treatment given to the colored citizens of the 
South, no practical way to meet the difficulties suggests ilseK. 
One obstacle is the possibility that the Fifteenth Amendment 
nullified the Fourteenth in this regard. Since by the Fifteenth 
any State statute denying or abridging the vote by reason of race, 
color, or previous condition of servitude would be unconstitu- 
tional, and therefore a nullity, some authorities aver that avenue 
to be closed. When negroes are shut out in some way other than 
by the operation of a statute, the offense is hard to prove and its 
extent would be beyond the power of census enumerators to 
determine with any accuracy. The remedy must be sought in 
some other direction. Perhaps the time will come when the South 
will bo content to rely on such a hteracy test as that of New York, 
which by indirectly measuring intelligence will legitimately ex- 
clude all persons, both white and black, who cannot vote usefully. 

The implanting of numerical apportionment in the Federal 
Constitution gave great impetus to its advocacy everywhere. 
Dr. James Currie, who took up parliamentary reform in 1793, 
told Englishmen the system had been “carried into practice 
pretty exactly in the Constitution of America.” ‘ On this side 
of the water it naturally influenced the conventions that framed 
the Constitutions of the new States. Kentucky came first, in 
1792, directing her Repreaentativea to be apportioned according 
to the number of free male inhabitants above the age of twenty- 
one years in each county, as found by an enumeration every four 
years — a significant deviation from the precedent of Virginia, 
whence came so many of the settlers of the new State. By the 
way, the apportionment of the delegates to the Convention so 
providing was unique in American history, for it was on the 

I Memoir of James Currie, n, 308. 
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basis of a delegate to every company of militia in the Kentucky 
district. In 1850 another singular device appeared. The State 
was divided into ten groups of specified counties. After a census 
taken every eighth year, the Representatives were to be appor- 
tioned to these groups according to the number of quahfied 
voters in each; and then within each group, to the counties, 
towns, and cities on a sliding scale of qualified votera. In 1890 
a straight-out single district plan was substituted, on a popula- 
tion basis. 

Tennessee began (1796) with Representatives to be “appor- 
tioned among the several counties according to the number of 
taxable inhabitants in each,” and taxable inhabitants were also 
to be the basis for the formation of Senatorial districts. Ohio 
(1802) apportioned Representatives by counties on the basis of 
white male inhabitants, and Senators by counties or districts to 
be established by law. The Constitution of 1851 set forth the 
senatorial districts, made up of counties or groups of counties, 
one Senator to each, save one district allotted three. Because 
her Constitution had not been revised since the Civil War, Ore- 
gon continued restriction to “white population” until 1927, 
when the anachronism was removed. 

Readers who are familiar with only the more populous counties 
of the East or those of the West and South in which the sizable 
cities are located, will get a wrong conception of the use of coun- 
ties as a basis of apportionment unless they take notice of certain 
averages. There are a little more than 3000 counties in the 
United States. Eliminating about 130 with a population of 
100,000 or more leaves a trifle above 2900 with an average popu- 
lation to-day of not far from 25,000. Our State Representatives 
average to represent about 21,700 each. Were those in the large 
Houses of some of the Eastern States to be left out of account, 
the average represented in the rest of the country would be 
strikingly close to the average of the population in 95 per cent of 
the counties. In other words that many of the counties, barring 
variations in size, would be normally single-member districts 
anyhow. So unless constituencies are to be larger in area than 
counties, which is rarely urged, with us the problem is chiefly 
urban, to some extent suburban, and very little rural. 

The acceptance of numbers as the basic factor has become 
general, but agreement as to what should constitute “numbers” 
has not been fully reached. A few States still exclude from the 
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count aliens, or even the native-born who are not qualified to 
vote. The question has perhaps been more discussed in Mas- 
sachusetts than anywhere else. There, in the allotment of Re- 
presentatives to towns, the Constitution, adopted in 1780, used 
for a basis “ratable polls,’’ i.e., those assessed to pay a poll-tax. 
At that time, and presumably long before, the designation covered 
all male inhabitants between the ages of sixteen and seventy. In 

1843 “above the age of twenty years” was substituted; and in 

1844 the seventy-year maximum was dropped. Meantime, in 
1811, was raised the question whether aliens were ratable polls 
within the meaning of the Constitution. In answering it (Opin- 
ion of the Justices, 7 Mass. 439) the Supreme Court said: 

“We assume, as an unquestionable principle of sound national 
policy in this State, that, as the supreme power rests wholly in 
the citizens, so the exercise of it, or any branch of it, ought not 
to be delegated by any but citizens, and only to citizens, It is 
therefore to be presumed that the people, in making the Con- 
stitution, intended that the siipreme power of legislation should 
not be delegated, but by citizens. And if the people intended to 
impart a portion of their political rights to aliens, this intention 
ought not to be collected from general words, which do not nec- 
essarily imply it, but from clear and manifest expressions, which 
are not to be misunderstood.... It may, therefore, seem super- 
fluous to declare our opinion, that the authority given to resi- 
dents and inhabitants to vote, is restrained to such inhabitants 
and residents as are citizens." Although the Court went on to 
hold that aliens might constitutionally be included in estimating 
the number of ratable polls, to determine the number of Repre- 
sentatives any town might be entitled to elect, yet it was not of 
the opinion that by being so included they acquired any political 
rights. 

Among resolutions reported by committee to the Convention 
of 1820 was this: “Resolved, That it is proper and expedient so 
to alter and amend the Constitution as to provide that every 
corporate town containing twelve hundred inhabitants, and also 
all towns now united for the purpose of electing a Representative, 
and having together a like number of inhabitants, may elect one 
Representative.” When this came up for debate, a substitute 
proposition was presented, for the use of ratable polls rather than 
population as the basis. Objecting to this, Luther Lawrence, of 
Groton, presumed ratable polls never would have been adopted, 
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if there had been at the time of the framing of the Constitution 
any provision for the periodical enumeration of the inhabitants. 
Polls did not before that time form the basis of representation, 
By the laws of 1692 and 1776, the number of freeholders was the 
basis, It would be found that, from particular causes, the num- 
ber of ratable polls was not proportioned to the number of in- 
habitants. In the county of Suffolk, for instance, there were 
two thousand more ratable polls than in Berkshire, though in 
the latter county the population was greater. The Legislature 
also may alter the number of ratable polls, but cannot the num- 
ber of inhabitants. They may provide by law for taxing all polls 
over ten years of age, or that only those over twenty-one or fifty 
should be taxed. The determining the number of polls is left to 
the towns, and is liable to fraud. 

The Journal goes on to say; “The question on the amendment 
was taken and decided in the negative.” 

The view of the Committee in this particular — as to “inhabi- 
tants”— was embodied in Article V of the Amendments sub- 
mitted to the people. The addi'ess accompanying the Amend- 
ments said: “We have found great difficulty in amending the 
representative system in a satisfactory manner. We have all 
agreed that whether the representatives are few, or many, repre- 
sentation should be according to population, in this branch.” 

The people rejected this Amendment, 9,904 to 20,720, though 
undoubtedly not because of this particular provisioa, but because 
the amendment covered the whole system of representation and 
was obnoxious in other details. 

Inasmuch as many who were a^essed the poE-tax were not 
citizens, but were foreign-born and not naturahzed, or were new- 
comers from other States, presently there came discussion of the 
equity involved, but Massachusette did not accept the newer 
theory untE 1840, when by amendment it replaced “ratable 
polls” with "inhabitants." In the Convention of 1853 this 
chanced to be the first amendment considered and three days 
were given to its discussion. The influx of foreigners, settEug 
chiefly in the cities and the mill towns, had made the question of 
importance. In 1850, of 973,715 inhabitants of the State, 245,142 
were polls, and of these 183,128 were voters. It was the unequal 
distributiou of the 62,014 who were poEs but not voters, together 
with the excess of women in the miU towns, that made the 
trouble. 
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Henry Wilson, afterward Tice President, presented the report 
favoring population as the basis. He and other friends of the 
masses talked of "taxation without representation,” the right 
of every man to count one in ascertaining the popular will, no 
matter where he might have been born, the right of every 
woman and every child, every pauper and every idiot, to be 
counted, though just that phraseology was not used. It was 
shown that in some places there were three times as many " vot- 
ers” to every one hundred inhabitants as there were in others, 
and that therefore to measure by “voters” was unfair. A 
few voices were raised in remonstrance, but the Know-Nothing 
movement, about to sweep the board in Massachusetts, had 
not quite yet developed its strength, and when the votes were 
counted, one hundred and skty-sbe stood by the Committee and 
only four recorded themselves the other way. As the Conven- 
tion had more than four hundred delegates, evidently many 
dodged. So for a while longer, Representatives were allotted on 
one basis and chosen on another. By 1857 the anti-Catholia 
influence had twice prevailod in the Legislature and once at the 
polls, on this particular proposition, and the Constitution was 
accordingly amended. Since then Representatives in Massachu- 
setts have been distributed in proportion to ‘‘legal voters.” 

That term had one costly result. For more than threescore 
years it was supposed to be a dominant reason for taking a State 
census every decade, midway the Federal censuses. Then (in 
1924) the Supreme Court told the Legislature, in answer to in- 
quiry, that it did not go beyond ‘‘registered voters,” the number 
of whom can of course be ascertained from the city and town 
clerks at trifling cost. At the same time the Opinion ended the 
giving of any weight to the eligibles who do not value the sufirage 
enough to go to the trouble of registering. 

The first Constitution of New York (1777) directed that at 
the expiration of seven years ‘‘a census of the electors and in- 
habitants in this State be taken.” If it should then appear that 
the arbitrary allotment of Representatives made by the Con- 
stitution to the various counties be “not justly proportioned to 
the number of electors in the said counties respectively,” a re- 
apportionment should be made. When amendment of the sys- 
tem was made in 1801, the apportionment was still to be "accord- 
ing to the number of their respective electors.” The Constitution 
of 1821 made a significant change, directing that "each Senate 
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district shall contain, as nearly as may be, an equal number of in- 
habitants, excluding aliens, paupers, and persons of color not 
taxed,” and a like exclusion was made for the apportionment of 
Hepresentatives. "Inhabitants, excluding aliens” is still the 
provision. Tennessee in 1834 substituted "qualified electors” 
for "taxable inhabitants,” and that continues. Texas, using 
“free population” as the basis for Representatives, made it 
“ qualified electors "for Senators. The Maine census preliminary 
to apportionment is to exclude “foreigners not naturalized and 
Indians not taxed.” North Carolina excludes “aliens” and 
Indians not taxed. New Hampshire in 1920 would have secured 
the same result in apportionment for Representatives had the 
amendment reducing the size of the House been adopted. In 
California the end is accomplished in part by the exclusion of 
persons not eligible to become natm-alized citizens, a provision of 
course aimed at Orientals. 

Ruea-t, and IJeban 

Although nearly all the States created in the last hundred 
years have used numbers as the chief or only factor in apportion- 
ment, so many have given concessions to the less populous local- 
ities that of all the States in the Union, only about two fifths can 
be said to have numerically equitable apportionment. The most 
common bar to it has been the practice of giving at least ono 
Representative to each town or each county, no matter how 
small. Frequently coupled with this have been provisions limit- 
ing the number of Senators or Representatives from centers of 
population, no matter how large. To detail the variations of this 
policy here would be tedious and useless. Let one illustration 
suffice, taken at random: Iowa, which in 1904 provided that each 
county should have one Representative, with one extra in the 
case of counties having a certain excess of population above the 
ratio, but not to the number of more than nine counties — the 
largest, of course. One reason for the policy is found in the con- 
tention that territory as well as population should be a factor in 
apportionment. Another may be the stubborn tenacity with 
wMch the communities growing less rapidly have clung to old 
privileges. But the most powerful motive has been jealousy, 
suspicion, and fear of the cities. 

This motive began to be effectual about a hundred years ago. 
When Maine was set off from Massachusetts, the ddegates to 
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her Convention of 1819 were thoroughly fatnihar with the pre- 
ponderating influence of Boston in Massachusetts politics. Most 
of them beheved they had themselves suffered therefrom. Theii’s 
was chiefly a farming region, and the farmers wanted no city 
domination. So they put a maximum on the number of Re- 
presentatives any one place could have. In the New York Con- 
stitutional Convention of 1821 Chancellor Kent strongly urged 
a provision of like purpose, but was voted down. New York, 
however, has in a measure accomplished the result sought by the 
Chancellor, and tenaciously holds to it in spite of the protests of 
her great city. Elihu Root in the Constitutional Convention of 
1894 gave the argument. Defending provisions that discrimi- 
nated in favor of the country and against the cities, by fixing a 
smaller ratio for the country counties than was fixed for the 
larger counties and the cities, and providing that no city having 
more than a specified number of Senators should have another 
Senator, except upon a full ratio, he stated that there were two 
reasons for not applying a strict rule of representation according 
to absolute population to the whole State, first, that territorial 
extension, variety, and separation of interests required a repre- 
sentation not necessary when there was a condensation in the 
great centers of population; and, in the second place, that the 
great increase of effective force which comes from the election of 
a large number of representatives of one city —representatives 
who represent, not, in fact, their separate districts, but the 
whole city, representatives who are responsible to the same 
public opinion, and, in fact, represent but one combined interest 
of the citizens of that city — the great accumulation of power 
created by that combination so far outweighed the effective 
power of a great number of scattered representatives of widely 
divided centers of population, small centers of population, that 
a difference in the ratio, such as was preferred in the amend- 
ments under consideration, went but a small way toward equali- 
zation. "Every man who is sent to the Legislature from a great 
city,” said Mr. Root, “represents not this ajtifioial territory, 
this territoiy artificially defined; that is hut a means of deter- 
mining what voters shall pass upon the quastion of whether he 
or another man goes to the L^islature. But he represents the 
whole city; every representative of every part of the city repre- 
sents the whole city, and no special part of it. ... I insist, sir, upon 
the principle which has been adopted in a large number of the 
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States of this Union, in almost every State which has had to 
deal with the problem of a great city within its borders, and 
the relations of that city to an agricultural community, that the 
problem which they have had to deal with shaU be dealt with 
by us upon the same principle; that the small and widely scat- 
tered communities, with their feeble power comparatively, be- 
cause of their division, shall, by the distribution of representa- 
tion, be put upon an equal footing, so far as may be, with the 
concentrated power of the cities. Otherwise wc never can have 
a truly representative and a truly republican government.” 

For a presentation of the argument on the other side of the 
question, take an extract from a speech of Nathan Hale in the 
Massachusetts Constitutional Convention of 1863 : “ In whatever 
part of the Commonwealth persevering industry and skill, in 
any commercial, manufacturing, or other enterprise, has led to 
the accumulation of property, for the benefit of its individual 
proprietors, and at the same time of all the inhabitants of the 
town, in all those places without exception, the growth of im- 
provement and of population has marlmd those towns for the 
exclusion of their inhabitants in the proposed system of repre- 
sentation for an equal share in the power of government; and it 
is only to the inhabitants who have hmited their efforts to the 
cultivation of the soil, or to pursuits which have exempted their 
particular towns from those great improvements which have so 
signally changed the face of the Commonwealth within the last 
thirty years, that the privilege is reserved of controlling the af- 
fairs of the Commonwealth by means of an undue share in the 
representation. . , . The very reason why so large a number of in- 
habitants concentrate in these large cities is because the great 
interests of business are concentrated there, and those interests 
require legislation in proportion to their novelty, magnitude, and 
importance. They require to be regulated by legislation, with 
the aid of men acquainted with them. The magnitude of those 
interests is precisely in proportion to the number of inhabitants. 
... There is no reason why a population, having the most im- 
portant interests of business, should be represented in inverse 
proportion to their property.” ^ 

It is to be feared that such considerations, somewhat theoret- 
ical and academic on eaeh side, have not really determined the 
issue in the many Constitutional Conventions where the ques- 

• Debatea in Maes. CantetUion of iSSS, i, 840, 
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tioQ has been fought. More human and personal oonaiderations 
prevail. Chief among them is the wish of the political leaders in 
every county and district to hold what they have. That is said 
to be the real reason for the survival of the Senatorial apportion- 
ment in New York. In so far as jealousy of the big cities arouses 
the prejudice of country delegates in Constitutiopal Conven- 
tions, probably the fear of being outvoted in the Legislature is 
not the chief factor. More potent is the conviction that, numbers 
for numbers, there is more of capacity, honesty, and patriotism 
in the country than in the town. 

The controversy has by no means been confined to the United 
States, Lord Brougham, discussing it from the English point of 
view in his book on the British Constitution, in 1860, presented 
an argument particularly applicable where the lawmaking body 
meets in a large city. If London had a representation in propor- 
tion to its size, ho thought so large a body always on the spot, 
and representing constituencies so numerous in the immediate 
neighborhood of the Parliament and the government, would have 
an influence exceedingly dangerous to the balance of the Con- 
stitution and the independence of the’ legislature, 

Russia under the soviet system takes the opposite view. It 
gives the city voter about two and a half times as much repre- 
sentation as the country voter, defending this on the ground that 
the industrial workers are both more intelligent and more elass- 
conscious than the peasants. 

As it actually works out in practice with us, big-city repre- 
sentation rarely results in throwing into the scale a solid, deter- 
mining mass of votes. City delegations are usually divided on 
party lines, and the larger half will be coherent only on party 
questions or, sometimes, on measures of particular consequence 
to the city itself; and in regard to these it is logical that the will 
of the majority of those particularly concerned should have 
weight. Fmthermore, the bigger the city, the less of civic pride, 
the less of blind loyalty or what passes therefor. Often there is 
more of acquaintance and fellowship and solidarity in a rural 
county covering a large area than in a big city of few square 
miles. Men know each other better in the country than in the 
city. They seek to know each other. To illustrate by small 
things, it is a custom for members of the Massachusetts Legis- 
lature from the remoter counties to dine together at intervals 
during the session, without regard to party lines; the members 
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from Suffolk County (mostly Boston) never sit down together. 
By cooperation the members from the western part of the State, 
having about one eighth of its population, often get more than 
their share of public benefits, while Boston with a fifth of the 
population of the State, and more, abnost never accomplishes 
anything by definitely organized effort of all its Representatives. 

Furthermore, the members from all the cities in a State never 
join in support of what might be called an urban programme or 
policy. Members from the countiy districts, however, often 
help each other from sympathetic motives. What class feeling 
appears in the State Legislatures is chiefly aginrian. 

The fears that have made State Constitutions handicap the 
more populous communities are of much the same nature as those 
that in the Federal Convention of 1789 led to the framing of the 
United States Senate on the basis of two Senators from each 
State. In matter of size time has greatly increased disparity, 
until now the extremes show two Senators for Nevada with a 
population of aoout 77,000 and two for New Y ork with a popula- 
tion of about 11,000,000. Complaint of this occupies the profes- 
sional critic when he has nothing else to do. Of course it has ridic- 
ulous features, but really any serious effect on a great part of legis- 
lation is hard to find. Occasionally, however, there comes along a 
measure where the equality of representation enures much to the 
benefit of the smaller States, of course at the expense of the 
larger. 

A striking instance of this appeared in that same special ses- 
sion of the seventy-first Congress in which the House came so 
near trying to amend the Constitution by excluding aliens from 
the bassia of apportionment. The Senate voted to attach to the 
Farm Relief bill what was known as the debenture plan, a pro- 
vision for export bounties on staple products of the farm. On the 
basis of average exports thereof in the preceding three years, this 
would cost the Treasury $150,000,000 a year. Analysis of the 
Senate vote shows that of the delegations of thirty-seven States 
not divided in opinion, nineteen favored the debenture and 
eighteen opposed, but that the population in 1920 of the nine- 
teen States favoring the debenture was less than thirty-seven 
million, of the eighteen opposing, more than forty-four million; 
and that of the total of income taxes paid by the thirty-seven 
States in question, seventy-five per cent is coming from the 
States opposed, twenty-five per cent from the States in favor. 
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Perhaps we are too near this and other like episodes to get the 
right perspective; perhaps we are too far from regional conflicts 
of the past to remember their intensities and their effects; but it 
does seem as if there is a growing tendency for the smaller, 
poorer States to combine for using their power in the Senate to 
the disadvantage of the States with larger populations and much 
larger wealth. 

To see if definite conclusions were possible in the matter, 
Carroll H. Wooddy analyzed the votes of the Senate for fifty 
years.’ He found that in ten of the twenty-five Congresses 
covered, misrepresentation of the total population of the country 
probably had no effect on the resulfa; in ten the changes on that 
account would be few; in five a fair number of votes would be 
"unrepresentative ” ; and in four a distinct percentage of all votes 
and a large percentage of contested votes were, in all probability, 
"contrary to the popular will.” This assumes, however, certain 
standards that may of themselves be questioned, and numerous 
uncertain factors crop up in such an inquiry. 

Many of the ablest and most useful Senators have come from 
the small States. It would be hard, indeed, to show any ratio 
whatever between the value of individual Senators and the size 
of their constituencies. 

Oddly enough, reponal rivalries make more mischief in some 
of the States than in Congress, and they are said to be fostered 
by the representation of counties as such. Governor Carey of 
Wyoming told the Governors’ Conference of 1913 that in his 
State the fight in every Legislature is betw'een counties. "If an 
institution is to be established, every county is fighting for it, 
and the question of locality governs, and not the real merits of 
the location. If the State could bo districted so the question of 
counties could be eliminated, I know from my own experience, 
and what I have seen in the State, there would be great benefits 
derived from it.” ® The remedy of course is to unite for purposes 
of representation counties with few inhabitants and divide those 
with many, as the ratio may justify. The tendency is in this di- 
rection. For instance, Kansas in 1873 ordered that each county 
with less than two hundred legal voters should be part of the 
representative district to the east, Texas in 1876 provided that 

< "Is the Senate Unrepresentative?" Poiiticoi Science Quarterly, xu, June, 
1936. 

* Proceediiios, 311, 313. 



370 


LEGISLATIVE PRINCIPLES 


for a surplus of population a county might he joined in a repre- 
sentative district with any contiguous county or counties. Il- 
linois in 1848 permitted cities or towns with the requisite popula- 
tion to he erected into separate districts, and in 1870 permitted 
counties to be divided. 

Mississippi put three novel provisions into her Constitution in 
1890. In counties divided into legislative districts, any citizen 
of the county might represent any one of its districts. Secondly, 
the counties were classified in three groups, with the provision 
that each group in any future apportionment should never have 
less than forty-four Representatives. Thirdly, a reduction in the 
number of Senators and Representatives might be made by the 
Legislature provided it should be uniform for each of these three 
divisions. 

In California the problem has been exceptionaOy difficult by 
reason of the abnormal massing of population in centers. More 
than one half of the total is contained in the counties of Los 
Angeles, San Rrancisco, and Alameda. Equal allotment would 
give those three more representation than the other fifty-five, 
Sectional feeling has complicated the situation; there have even 
been threats of secession. Successive Legislatm'es refused to obey 
the constitutional mandate to reapportion. At last, in 1928, the 
matter was settled, at any rate for the time being, by the adop- 
tion upon referendum of what is known as the "federal plan,” 
whereunder the Senate is to be apportioned by counties, the As- 
sembly by population, 

Little argument is necessary to show that representation on 
the geographical rather than the numerical basis is the normal 
procedure for loose federations, where each member retains 
sovereignty as to at least its internal affairs. This responds to the 
gi’oup-consciousness out of which springs patriotism. Naturally 
it was embodied in the programme for a League of Nations that 
followed the Great War. In the United States some reluctance 
developed at the prospect of standing on an equality with smaller 
nations such as those of Central America, and really serious 
criticism sprang from the allotment to the British Empire, but 
on the whole it was recognized that unless the world is to be 
amalgamated, equal voice for homogeneous peoples, regardless 
of their number, will continue to be demanded and in many re- 
spects to be justified. 

With close federations, such as that of Germany, the question 
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continues to perplex. It is significant that the new German 
Constitution (1919), though specifying that each State should 
have at least one vote in the National Council, yet directed that 
the larger States should have one vote for each million of in- 
habitants, with one m addition for any excess equal to the popu- 
lation of the smallest State. At the same time it safeguarded the 
smaller States by saying that no State should be credited with 
more than two fifths of the total of votas. Such combination of 
the geographical and numerical principles, though of course in 
some degree artificial, is probably the wisest solution of a vexa- 
tious problem. 


Reappoetionment 

All the States except Delaware provide in their Constitutions 
for a periodical reapportionment. In early years they varied 
much in their times for this. Gradually they accepted the recur- 
rence of the Federal census as the most convenient period, but 
not always has the argument for it convinced. Iowa was cer- 
tainly looking for trouble when in her first Constitution (1S46) 
she directed that the General Assembly should apportion the 
House at every regular session, and the Senate at every second 
regular session. The ten-year basis was not reached until 1875. 

In most of the States constitutional provisions for reapportion- 
ment are to be carried out by the L^slature. Since 1851 the 
Ohio provisions have been carried out by the Governor, Secretary 
of State, and Auditor; since 1867, those of Maryland by the 
Governor. Missouri provided in 1875 that if the Legislature 
failed to allot Senators, it should be done by the Governor, 
Secretary of State, and Attorney-General. The minority party 
charged that three successive reapportionments by these officials 
were among the worst examples of gerrymandering. Their 
power was held by the courts to have been taken away by the 
adoption of the Initiative and Referendum. Thereupon the 
Convention of 1923 proposed to rectify the situation by entrust- 
ing reapportionments to the Governor, Secretary of State, 
Attorney-General, Auditor, and Treasurer. Their action was 
not to be subject to the Referendum and they were to be im- 
peached if they did not act. The electorate rejected the pro- 
posal. Pennsylvania in 1873 directed that ''townships and wards 
of cities or boroughs shall form or be divided into election dis- 
tricts of compact and contiguous territory, in such manner as 
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the court of quarter sessions of the city or county in which tho 
same are located may direct,” with certain provisions of detail. 
California in 1928 directed that if the Legislature fails to act, 
the work shall be done by a Commission made up of the Lieuten- 
ant-Governor, Attorney-General, Surveyor-General, Secretary of 
State, and Superintendent of Public Instruction. 

The Union began with a specified allotment of Representatives 
to the States, meant to correspond to relative population, but 
admittedly conjectural. Within three years a census was to be 
taken, and then one every ten years, to furnish a basis for ac- 
curate apportionment. As at first agreed upon the provision con- 
tained one clause quickly to be made superfluous by the growth 
of population, but which gave rise to an interesting incident, for 
it furnished the only occasion on which George Washington, pre- 
siding over the Convention, entered into its debates. At the 
very last, although the work of the Convention had been vir- 
tually completed, Nathaniel Gorham, of Massachusetts, rose to 
express the wish that thirty thousand, instead of forty thousand, 
might be the basis for representation in the House. Thereupon 
Washington said that although his situation had hitherto re- 
strained him from offering his sentiments on questions depend- 
ing, and, it might be thought, ought now to impose silence on 
him, yet he could not forbear his wish that the alteration pro- 
posed might take place, It was much to be desired that the ob- 
jections to the plan recommended might be made as few as pos- 
sible. The smallness of the proportion of representation had been 
considered, by many members of the Convention, an insufficient 
security for the rights and interests of the people. He acknow- 
ledged that it had always appeared to himself among the excep- 
tionable parts of the plan; and, late as the present moment was 
for admitting amendments, he thought this of so much conse- 
quence, that it would give him much satisfaction to see it ac- 
complished.^ This, the only request of the foremost man of the 
Convention, was without debate unanimously granted. 

The Constitution did not specifically state that Congress 
should reapportion after every census, but through thirteen de- 
cades the language was construed as imposing a duty. Then, 
after the census of 1920, it was first importantly argued that the 
provision was declaratory and not mandatory, so that Congress 
might reapportion or not as it saw fit. In four Congresses the 
' < JSiKot’a Sfbales, v, 556. 
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House refused to act; in one the Committee on the Census made 
no report. It was argued that the Census of 1920 had been un- 
fair, because it was as of the 1st of January of that year, when 
the effects of the World War in abnormally disturbing popula- 
tions had not disappeared, and because it was taken in the win- 
ter season, to the disadvantage of the agricultural regions. The 
real reason for inaction, however, was the fact that a consider- 
able number of States would lose members if the size of the 
House should not be increased — a dozen of them if the 1920 
figures were taken as the basis, twenty-three if the estimated 
figures for 1930 should be used. Of course the members from 
these States felt it necessary to prevent losses if they could, and 
on the other hand a large part of the membership, probably a 
majority, strongly felt the size of the House should not be in- 
creased. The dilemma proved insoluble for the time being. 

Unprejudiced men can hardly fail to conclude that the House 
avoided a constitutional duty. The practice of much more than 
a century, the holdings of courts, the rulings of Speakers, and the 
contemporary explanations of the Constitution — aU these com- 
bine to convince that the direction is mandatory. Indeed, No. 
58 of the Federalist would seem to make it clear that it is more 
than a technical duty, that it is an ethical duty, for the original 
provision was a bargain between the big and the little States, 
one of the compromises that alone made the adoption of the Con- 
stitution possible. 

The refusal of the House to act gave ground for just complaint. 
The disproportionate growth of population in such areas as those 
of which Detroit and Los Angeles are the centers had produced 
manifest unfairness. Even where reapportionment would give 
but one more member, as in Texas, the matter was held to be 
serious. To assert its rights Texas saw fit to elect a member-at- 
large to the Sixty-Eighth Congress. His application for admit- 
tance was rejected, but the injustice had been emphasized. 

As the decade wore on and action on the basis of the 1920 cen- 
sus became more and more unlikely, attention was turned to the 
desirability of anticipating the situation after 1930 by providing 
for some agency outside Congress to do the ministerial work of 
apportionment upon a basis that, set forth in advance, might 
avoid some of the difficulties inevitable when members must pass 
judgment on changes that in the immediate future will affect 
their personal fortunes. To this end the bill voted upon by the 
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House in March, 1927 (rejected by only twelve votes), would 
have directed the Secretary of Commerce to make the apportion- 
ment on the lines laid down, immediately upon receipt of the 
data from the Census Bureau. One objection raised was that 
Congress would have no chance to interpose unless by repeal or 
amendment of the law, and that this avenue might be closed 
were the Secretary to act promptly or were the figures first 
known toward the end of the short session, when filibustering is 
easy. To meet this the measure was changed before coming up 
for debate in 1928, and still further before the debate of January, 
1929, so as to require the figures to be reported to Congress, on 
the first day of the session following the talcing of every decennial 
census, the Secretary of Commerce to act after the end of the 
session unless Congress had itself made an apportionment. This 
was intended to overcome the argument that one Congress can- 
not bind a successor, as it was urged would be the case were that 
successor deprived of the opportunity for performing a consti- 
tutional duty. Perhaps the change contributed toward passage 
of the bill by the House in January of 1929, but to no immediate 
avail, for it was blocked in the Senate. 

When Congress met in special session the following April, it 
was agreed that one of the imperative duties was the passage of a 
census and apportionment bill. This was at last accomplished 
through compromise of conflicting views. The enactment pro- 
vided that after the census every ten years, the President shall 
lay before the House a statement showing what will respectively 
be the result if Representatives to the existing number are appor- 
tioned by three different methods, (1) the method last used, (2) 
and (3) methods differing according to the treatment of frac- 
tions. (So the law provides, though as a matter of fact either the 
second or third is likely to be identical with the first.) Then if 
the Congress to which this statement is submitted, fails to act, 
apportionment shall take place automatically, so to speak, in ac- 
cordance with the method last used. This postponed the puzzling 
mathematical problem of fractions. Also it secured to Congress 
the chance to thwart attempt by anybody in the executive 
branch to handle the figures unfairly; and it avoided any shadow 
of mcecutive discretion, If this programme works satisfactorily, 
it would save future Congresses a great deal of controversy and 
time. 

The argument that the original proposal of the House for ap- 
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portionment by the Secretary of Commerce contemplated an im- 
proper delegation of ministerial duty does not seem to me con- 
sistent with what the courts have held to be ministerial func- 
tions. Surely it is to be hoped that no such argument will any- 
where prevent the ultimate adoption of some method of this sort 
for escaping the difficulties that are becoming so serious. It was 
conspicuous that every year of delay by Congi’css in the per- 
formance of its duty, made it harder, for by reason of constantly 
changing economic influences every year brings greater varia- 
tion in the distribution of population, with more and more ex- 
posure to loss of representation upon reapportionment. 

This effect has appeared in various States where Legislatures 
have neglected to comply with similar requirements for rcappor- 
tionment at periodic intervals. For example, Illinois has failed 
to reapportion since 1901, with the result that Chicago has 
come to bo grossly under-represented in the Legislature. The 
quarrel over rectifying the situation was lai’gely responsible for 
the deadlock that prolonged a Constitutional Convention from 
January, 1920, to late in 1922, and the conclusion reached in this 
particular matter was in turn largely responsible for the over- 
whelming rejection of the new Constitution proposed. In Cook 
County (which is mainly Chicago), it was favored by only about 
one voter in seventeen. Some think the chief reason was the pro- 
posal to restrict the representation of the county in the Senate to 
one third of its membership. There were other reasons, but un- 
doubtedly this one had much weight. 

One unfortunate feature of such situations is that successful 
recourse to the courts is difficult if not impossible. A Cook 
County voter tried it in vain. He sought to have the State 
Treasurer enjoined from paying salaries to the members of the 
Assembly, on the ground that as the apportionment required by 
the State Constitution had not been made, the members were 
not legally holding office. When denied by the Supreme Court of 
the State, he asked the Supreme Court of the United States to re- 
view the decision, but was refused the necessary writ of certio- 
rari, which means that the court would not take jurisdiction. 
No reason was given, but presumably it was on the ground that 
this is a political question, outside the province of the Court. 
This position is not easy to circumvent. When, not long after- 
ward, it was brought to the attention of Congress while the ap- 
portionment bin was under discussion, in connection with the 
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proposal to eliminate aliens from the basis of apportionment, 
Senator Borah expressed the belief that if Congress should vio- 
late what he (and many others) thought the intent of the Con- 
stitution in this particular, a way could be found to secure the 
intervention of the Court, but he did not suggest a method. The 
trouble is that in such a case no one citizen can show that he has 
an interest apart from that of other citizens, and what interests 
all citizens is a political matter, to be handled by the legislative 
rather than the judicial branch. It would be interesting to see 
what the Supreme Court would say if some State Legislature in- 
structed its Attorney-General to represent to the Court that the 
interests of the State in question, as distinct from those of other 
States, had been injured by an enactment of Congress in which 
some provision of the Constitution relating to the States as such 
had been violated. 

The struggle in Illinois, in various other States, and of late in 
Congress, has been between urban and rural populations, be- 
tween city and country. It bids fair to keep on vexing. At the 
outset agricultural interests made up nine tenths or more oi the 
whole. Now only about one quarter of the workers make their 
hving by agricultmal and allied pursuits. With the improve- 
ment of farm machinery and of agricultural processes, the ratio 
of the farmer to the rest, numeiically speaking, bids fair to be- 
come smaller and smaller. It is natural, it is inevitable, that the 
farmer will resist, and with him will be the sympathy of the dwell- 
ers in the towns and small cities that look to the farmer chiefly 
for support. 

This is the chief reason nowadays underlying the contentions 
about apportionment. Apart from it the only reason with 
any broad interest is that characteristic of Democracy which 
Nietzsche described as “this mania for counting noses.” The 
epithet may not be inappropriate in the instances furnished by 
the zeal with which fractions have been pursued. Note the pains- 
taking of Oklahoma, There, after each decennial census, the 
population is to be divided by 100 to get the quotient that shaE 
serve as a ratio, Each county with half the ratio gets one Ke- 
presentative; each county with the ratio and three fourths over 
gets two] after the first two an entire ratio is necessary for each 
additional Representative. A county with a fractional excess 
above one fifth of the ratio is to get a proportionate number of 
Representatives in specified years of the decennial period. No 
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county is to be divided except to make two or more complete 
districts. If the mathematics of this docs not satisfy your appe- 
tite, try to grasp the proposal made to the Illinois Constitutional 
Convention of 1869-70, by the committee of which Joseph 
Medill was Chairman, to the effect that any district with a frac- 
tion of population above the ratio so large that being multiplied 
by the number of regular sessions of the Legislature in a decade 
the result equalled one or more ratios, should elect an extra Re- 
presentative or Senator in those years in which the fraction so 
multiplied should produce a whole ratio. Fortunately the Con- 
vention escaped a chance to pass judgment thereon. 

The anxiety of some of the States to care for fractions has re- 
sulted in the creation of what are called “floating” or “ilotorial 
districts.” These have been defined as “a grouping of counties, 
at least one of which is already separately represented, for the 
purpose of combining fractions of the representative ‘ratio/ and 
thus securing, for the group as a whole, an additional Representa- 
tive.” The discovery that under existing constitutional pro- 
visions this device was permissible seems to have been made 
first either in Kentucky or Illinois. Its vogue has been greater in 
the South than in the North. It was forbidden in Illinois in 1848, 
in Iowa in 1857.^ 

Without special knowledge, one would be mystified by such a 
provision as this in the Mississippi Constitution: “The counties 
of Harrison and Jackson each shall have one Representative and 
a floater between them.” 

This matter of fractions gave George Washington the occasion 
for his first veto, singularly enough connected with the only pro- 
vision in the draft of the Federal Constitution that he had asked 
should be changed. He sent the veto reluctantly. After the first 
census it was found that dividing the total by thirty thousand 
gave one hundred and twenty foi: the possible number of Repre- 
sentatives. It was proposed to divide the population of each 
State by thirty thousand, and to take care of the fraction by 
allotting the excess to the various States, beginning with the 
largest fraction, until the number of one hundred and twenty 
had been exhausted, which we have seen to be the “major frac- 
tion” principle, As each fraction would represent less than 
thirty thousand, Washington vetoed the bill. The difficulty was 

1 A. 0, Reed, "The Territorial Basis of Govomraent under the State Constitu- 
tions,” Columbia Unimnilv Studies, 40. 563 (1911). 
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met by making the divisor thirty-three thousand. The principle 
upon which Washington's objection was founded was not im- 
portantly questioned until after the census of 1830, when a 
special committee of the Senate, headed by Daniel Webster, 
gave it serious study. Webster’s report argued that a fraction 
larger than one half should give a State another Representative. 
That view did not then prevail, but was adopted for the appor- 
tionment after the census of 1840. Ten years later a modification 
known as the Vinton method was preferred and this was used for 
six apportionments. It was supposed to accomplish the same end 
that Webster sought, but a weak spot developed in the way of 
a queer mathematical paradox whereunder it was possible for 
some State to lose a member if the size of the House were in- 
creased by one, and so after the census of 1910 return was made 
to the Webster method. 

The puzzle faced the House again in May of 1928 when it came 
to debate the proposal for reapportionment that the Committee 
had reported. The mathematicians had fought a battle over the 
question of whether it should bo made with the use of the system 
of "major fractions” or that of “equal proportions.” Most of 
the members of the House had scant idea of what either meant. 
Without trying to explain here their intricacies, suffice it to say 
that under the system the Committee preferred, each State 
would get one Representative for each full quota and each major 
fraction thereof, the "full quota” being the number found by a 
somewhat elaborate computation to be that number which will 
produce this result for a House of predetermined size. So it is 
called the method of "major fractions.” The other method, that 
of "equal proportions,” also gives an idea of its result by its 
name, the purpose of calculation being to secure for the various 
States as nearly equal a proportion as possible between its total 
population and its total numbesr of Representatives, The curious 
may find it explained by its chief sponsor. Professor Edward B. 
Huntington, in remarks extended by Representative P. W. 
Dallinger in the Congressional Record for May 16, 1928, and 
further discussion of it in “ Science,” May 3, 1929. The practical 
bearing of the controveray is that the method of equal propor- 
tions gives some advantage to the smaller States, a few of them 
losing less than they would under the method of major fractions. 

There are also known to be at least three other methods by 
which the figuring could be done, and one reason advanced for 
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leaving the matter open in the compromise of 1929 was the 
possibility of discovering still more, which will surprise those 
who may have supposed that in such matters as this the mathe- 
maticians had reached the ultimate. 

It is to be feared that these meticulous anxieties for perfect 
proportion have more often had their origin in personal ambi- 
tions and party interests than in any high regard for scientific 
accuracy or any exalted wish for collective justice. The new 
apportionment that lessens representation lessens by so much 
the chance to gratify individual aspirations and by so much may 
endanger party control. Yet the truth is that constituencies 
worry little over the matter. A representative may by reason of 
illness be absent from his seat for a long time without anybody 
being much disturbed because the district is unrepresented in 
debate and votes, but let him die and then individual interest 
agitates the political waters instantly. The demand is to have 
the vacancy filled at the earliest possible moment. Yet as a 
matter of fact the need is of no great importance. The chance 
that delay will adversely affect the constituency is remote. 
Generally it is the same with rcapportionment. As far as the 
general welfare of State or Nation may be concerned, one vote 
more or less in Legislature or Congress rarely makes any differ- 
ence. 

Of course the situation may be quite otherwise when shifts 
of population are taken into account only once in twenty or 
thirty years. Then injustices to large groups of population may 
be of serious consequence. For this reason, and because what- 
ever the basis of representation constitutionally provided, it 
should on general principles be complied with as closely as 
practicable, delays are unfortunate. If, however, apportion- 
ments are conducted at the proper intervals, they seldom war- 
rant the controversy they arouse. 




(CHAPTER XVII 

DISTRICTS 

The most difficult and most controverted problem of apportion- 
ment concerns the number of members to be elected from a dis- 
trict, Is it wisest to elect the whole membership at large, on a 
general ticket? or to have a few districts, each with several mem- 
bers? or to have many districts, with but one member from each? 

Before the question gained vigor anywhere, Montesquieu laid 
down this general proposition: “The inhabitants of a particular 
town are much better acquainted with its wants and interests 
than with those of other places; and are better judges of the 
capacity of their neighbors than of that of the rest of their 
countrymen. The members, therefore, of the legislature should 
not be chosen from the general body ot the nation; but it is 
proper that in every considerable place a representative should 
be elected by the inhabitants.” ' 

This was the early practice in England, which was the country 
whose institutions most commended themselves to Montesquieu, 
It has been generally the practice in the election of lower Houses 
or their equivalent. Trouble began with elected upper Houses 
in populous countries or States. Comparatively small electorates 
such as those of the American colonies could without difficulty 
and with quite satisfactory results choose by general ticket such 
of their little Councils as were elected. As population gr-ew, it 
became harder to select intelligently, with personal knowledge 
of candidates. Furthermore, men began to ask why members of 
an upper branch should not as well as members of a lower branch 
have local attachments, responsibilities, and knowledge. So 
when our first State Constitutions were framed, most of them 
allotted Senators to counties. The Federal Constitution, giving 
two Senators to each State, confirmed in general the theory of 
Senatorial districts, and since then that theory has until of late 
not been seriously contested. 

Doubt remained, however, as to whether more than one State 
Senator should be chosen for any one district. New Hampshire 
in 1792, Kentucky in 1799, decided for single districts. Most of 
* Spirit «/ Lawi, book xi, ohap. 6. 
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the other States have since then come to the same decision, 
where it had not been already reached in effect by giving one 
Senator to each county. Only in New York has the change been 
stoutly and persistently contested. At the outset that State 
was divided into four great districts for the election of Senators, 
with nine allotted to one, six to each of two, and three to the 
fourth, This distribution was to be changed from time to time 
as population changed. “Under this arrangement,” says J. D. 
Hammond,^ “as many times very obscure men were put in 
nomination for that important office, it was impossible for an 
immense majority of the electors to have any personal knowledge 
of the candidates for whom they were called upon to vote.” In 
1821 the State was divided into eight districts, composed of 
groups of counties, each to choose four Senators. In 1846 single 
districts came, with counties still recognized in the scheme of 
allotment. In the Convention of 1867 the committee upon legis- 
lative organization unanimously proposed dividing the State 
into eight districts as established in 1821 but abandoned in 1846. 
The chairman gave the committee’s opinion when he said that in 
his belief the large district plan would “invite into the Legisla- 
ture the ablest minds in the State.” Horace Greeley suggested 
fifteen districts, each to elect three Senators on the cumulative 
system. In the end the Convention decided on the single-district 
plan then in force. The Constitutional Commission of 1872-73 
recommended eight districts, each to eiect fom’ Senators, but the 
Legislature did not approve this nor submit it to the people. 

Single districts for Assemblymen were provided in New York 
in 1846, and it appears thereby to have been the first State 
to apply the system in full. In the preceding year, however, 
Louisiana had divided that part of New Orleans on the left bank 
of the Mississippi into nine Representative districts, and it is 
said this was the first breaking up of a populous district in the 
United States. The New York Convention committee of 1867 
wanted also to abolish single districts for Assemblymen, and its 
proposal to substitute election by counties was sustained by a 
vote of 64 to 43. All the work of the Convention, however, was 
rejected by the people. 

Tew American politicians have had a longer or more intimate 
e^fperience with State Legislatures than Thui’low Weed, for half 
a century a journalist and party manager in New York. In his 

' History of Political Parlies in the State of N.Y., n, 14. 
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“Autobiography” he said (page 410); “What was regarded as 
beneficial in respect to single Assembly districts has proved the 
reverse, It would be better any way to return to the general 
ticket system. With a reasonable compensation for legislative 
services, and the selection of members from counties instead of 
districts, we should have improved Houses of Assembly. Nor 
has the popular idea of brief terms for Senators worked well. 
The Senate would be stronger, and more independent and useful, 
by enlarging the districts and extending the term to four years.” 

In Louisiana the experiment of 1845 does not appear to have 
encouraged the extreme application of the single district plan, for 
the Louisiana Constitution of 1864 apportioned from one to eight 
Representatives to a district, and from one to five Senators, 
Three Constitutions in that State since then have followed the 
same course, but the latest allots not more than two Senators or 
three Representatives to any one district. 

Wisconsin in 1848 went further timn either New York or Loui- 
siana. Single districts, formed “according to the number of in- 
habitants,” were directed for both Senators and Representatives 
— in the case of members of the Assembly “such districts to be 
bounded by county, precinct, town, or ward lines, to consist of 
contiguous territory, and to be in as compact form as practica- 
ble." Inasmuch as there was no mention of apportionment to 
counties, as there had been in New York, Wisconsin may claim 
the credit of being the first to apply completely the single dis- 
trict system in the election of Representatives, 

Two years later Michigan adopted the system, but not in its 
entirety, for though single districts were specified for Repre- 
sentatives, the proviso was added “but no township or city 
shall be divided in the formation of a Representative district.” A 
general ticket was to be used by township or city if entitled by 
population to more than one. In the same year single district 
for Senators were ordered. Previously upon each decennial 
enumeration of the inhabitants, the State was to be divided into 
not less than four nor more than eight Senatorial districts. 

Pennsylvania reached single Senatorial districts in 1857, but 
only for Philadelphia. When as a State it had first created a 
Senate, in 1790, it directed that Senators should be chosen by 
districts, “ each to elect not more than four Senators.” Philadel- 
phia was not to be divided, nor was any county. In 1838 this 
was changed so that no district should elect more than two, un- 
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less of such size as to call for more; and was in no case to elect 
more than four. By amendment in 1857 the restriction as to 
Philadelphia was removed and provision was made to divide 
that city into single Senatorial districts. In the Convention of 
1873 the matter received instructive discussion. “It has always 
seemed to me,” said Wayne MacVeagh, “that if we could elect 
the Senate on a general ticket, we should take a longer step possi- 
bly toward the extirpation of the evils under which we suffer 
than in any other single method. Your great hope of a pure 
government lies in the character of the men who are in office; 
and it does seem quite clear to my mind that upon a general 
ticket you would be much more likely to get men of the highest 
character, of recognized ability, and of eminent fitness and in- 
tegrity in these positions.” Andrew G. Curtin, Pennsylvania’s 
war Governor, said he would vote most heartily for election by 
general ticket. lie named strong men who under the old system 
in New York, of four Senators to a district, had been elected in 
that State. “No one of that class of men,” he said, “could go 
into the Senate of New York now from any single district. Then 
they represented the whole State, and men of that type could 
get into the Senate, and were only too glad to receive such an 
honorable distinction.” William H. Armstrong made a forcible 
appeal for diversity between the bases of Senate and House. 
“Local interests,” ho declared, “have everywhere become so 
predominant that the struggle in our Legislature every year is 
to adjust the rivalries of conflicting local interests. ... At the root 
of this monstrous evil lies the pernicious system which organizes 
both branches of the Legislature upon a plan which makes them 
both practically identical, and subjects them equally to local 
prejudices and influences — and makes them equally dependent 
upon local favor for election, and by consequence responsible to 
a local constituency alone. Under such circumstances it is not 
surprising that our legislation has been so often perverted — nor 
will the restrictions which we have placed upon legislative power 
be, in my judgment, sufficient to correct the abuse unless we 
constitute the Senate upon a basis which will remove its re- 
sponsibility to a merely local constituency.” 

On the other hand Jeremiah S. Black, Attorney-General and 
Secretary of State in Buchanan’s cabinet and one of the ablest 
men in Pennsylvania, said he could imagine nothing more 
demoralizing, “One House of the Legislature is then elected 
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entirely by a political oligarchy.” This argument against en- 
trusting the choice of the Senate to a State Convention of the 
predominant party seems to have been persuasive, for the pro- 
posal mustered only thirty-one votes. In passing, it should be 
noted that the general substitution of direct nomination for 
nomination by conventions has altered the premises on which 
many of the Pennsylvania arguments of 1873 were based. 

In the matter of Kepresentatives the original provision (1776) 
was that untd the system of choice directed should begin, “each 
county at its own choice may be divided into districts, hold 
elections therein, and elect their Representatives in the county,” 
etc. The Constitution of 1790 said; “No person residing within 
any city, town, or borough which shaU be entitled to a separate 
representation, shall be elected a member for any county,” etc. 
Each county was to have at least one Representative. The 
Constitution of 1838 said; “The Representatives shall be 
chosen annually, by the citizens of Philadelphia, and of each 
county respectively,” etc. The only reference to districts was 
the provision that a Representative should be “an inhabitant of 
the district in and for which he shall be chosen a Representative.” 

By amendment ratified in 1857 references to the city of 
Philadelphia and counties were stricken out, and it was provided 
that in 1864 and every seventh year thereafter apportionment 
should be made by districts, “in proportion to the number of 
taxable inhabitants,” with the proviso that any county having 
3500 taxables might be allowed separate representation, that no 
more than three counties should be joined, that no county 
should be divided, and that any city with taxables enough to 
entitle it to two Representatives should have separate represen- 
tation, in which case it was to be divided into single districts. 
The Constitution of 1873 directed apportionment by counties, 
after every United States census, each to have at least one 
Representative. Cities with a population equal to a ratio should 
elect separately. Every city entitled to more than four Repre- 
sentatives, and every county with more than one hundred 
thousand inhabitants, should be divided into districts, no dis- 
trict to elect more than four Representatives. 

Massachusetts also in 1857 came to single Senatorial districts, 
but went farther than Pennsylvania, applying the system to the 
whole State. At the same time reorganizing its House of Repre- 
sentatives, on the numerical basis, it provided that no district 
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should choose more than three members. The allotment is first 
to counties, and then each comity is subdivided. Whether a 
district shall be single, double, or triple depends on the county 
commissioners, who are restricted by provision that wai’ds and 
towns shall not be divided, and who must make the best group- 
ings they can to approximate equality. It is to be feared that 
partisanship too often inspires the arithmetic of the process. 

In 1859 Kansas said; “In the future apportionments of this 
State, each organized county shall have at least one Eepre- 
sentative; and each county shall be divided into as many dis- 
trict^ as it has Representatives.” Missouri in 18G5 provided for 
a sub-apportionment by single districts of counties, in the case 
of both Senators and Representatives. California in 1879 ap- 
plied the single district system to both Senators and Representa- 
tives. However, it cannot be said that the system has yet es- 
tablished itself. Ohio, in 1857, 1889, and 1893, refused at the 
polls to accept amendments creating single legislative districts. 
Even the newer and presumably more radical States have not 
all taken up with the idea. Two of those organized in 1889 
avoided it: Montana provided that no county should be divided 
in the formation of Representative districts; and North Dakota 
directed that Representatives should be elected “at large” from 
each senatorial district. 

The merits and demerits of the single district system became a 
matter of national controversy in 1842. The Federal Constitu- 
tion had said : “The House of Representatives shall be composed 
of members chosen every second year by the people of the 
several States.” An unprejudiced reader, coming fresh to this 
with no knowledge of what has happened, would in all probabil- 
ity say that it contemplated the election of Congressmen by 
each State on a general ticket. The Constitution, however, also 
said: “The times, places and manner of holding elections for 
Senators and Representatives, shall be prescribed in each state 
by the Legislature thereof.” This came to be interpreted by 
State after State as warranting them in providing for the elec- 
tion of Representatives by single districts. The general ticket 
had resulted in throwing the whole delegation of each State into 
the control of the political party dominant therein. Wliat was 
thought the injustice to minoriiies that this system worked led 
to its downfall, 

Francis Lieber, in his Manual of Political Ethics Cn, 348), 
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gave the prevailing view. “The members of the House of Repre- 
sentatives,” he said, “are the direct representatives of the 
people, hence they are, in justice, apportioned according to 
population all over the land. That those from one State will act 
in many instances unitedly is natural, for the interest and public 
opinion of their constituents will lead them to do so; yet that 
they do not do so in a thousand cases, and ought not to do so, 
we all Imow. I hold it to he a principle of last importance, that 
the representative in Congress is a national representative. If 
this position of ours is correct, it appears that it is not acting 
upon tho true principle of the Constitution of the United States 
if members of the House of Representatives of Congress are 
elected by general State ticket.” 

Six States out of the twenty-six yet adhered to the general 
ticket when the apportionment to be made on the basis of the 
census of 1840 came up for discussion, in 1842. Aiming chiefly 
to break up the delegations from New York and Pennsylvania, 
WiDiam Halstead, of New Jersey, moved that the States be 
required to elect by districts. Supported by the Whigs and 
opposed by the Democrats, this was passed, 101 to 99, in the 
House, and 29 to 19 in the Senate. It was opposed as unconstitu- 
tional, because it directed the State Legislatures to lay out dis- 
tricts, and deprived the citizen from voting for the entire con- 
gressional representation of his State. John Tyler was President, 
becoming such on the death of Harrison. Elected as a Whig, 
he had quarreled with the leaders of the party that chose him, 
and had reverted to Democratic S 3 mipathies. This Wliig meas- 
ure displeased him. He signed the bill, but filed a paper in the 
Secretary of State's office giving his reasons for entertaining 
deep and strong doubts of the constitutionality of the law. A 
resolution was adopted by the House calling upon the Secretary 
of State for a copy of this paper, which was sent to the House. 
It caused much feeling in that body. John Quincy Adams, as 
ehahraan of the committee to which it was referred, made a 
report condemning the act of the President as unwarranted, 
wholly unprecedented, of evil example for the futui-e; and de- 
claring that the House solemnly protested against its ever being 
repeated or adduced as a precedent. The committee stated that 
they considered the mandate to the States, to provide for 
electing Representatives to Congress by single districts, as the 
most important and useful feature of the act. Mr. Tyler, they 
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said, was, by the course he had taken, only inviting such Stales 
as preferred to elect their members by general ticket to violate 
or refuse to comply with the law. As it turned out, four States 
refused for a short time to comply. Their contumacy brought 
the question before the House Committee on Elections. Its 
majority, reporting by Stephen A. Douglas, held the apportion- 
ment act unconstitutional. For the minority Garrett Davis held 
the other way. Neither report was adopted, but the House re- 
fused to unseat the members from the stubborn States. Pre- 
sently these States fell in line with the others. 

France has led the world in controversy about the matter. 
The quarrel is over election by smdin d’anondissement, some- 
times called scrutin minominal, that is, one member from each of 
the arrondissements (minor administmtive districts), of which 
there are now 362; or by sa'utin de lisle, that is, a group chosen 
on general ticket by each of the Departments, of which there are 
now 86. For move than a hundred years the country has shifted 
from one system to the other and then back again. To enumer- 
ate all the changes would be futile, but the circumstances at- 
tending some of them may be Instructive. Scrutin de lisle, pro- 
vided by the “Moderate” government in 1817, was replaced by 
scrutin d’arrondissement three years later as a result of the Roy- 
alist reaction, one member to a district being thought to the ad- 
vantage of the country gentlemen and their tenants. The gen- 
eral ticket system prevailed when Louis Napoleon was elected 
Emperor by a plebiscite, but the new Constitution substituted 
the single ticket, After another crisis, that brought by the 
Franco-German war, the general ticket was put in force in the 
belief that it would give full expression to national sentiment, 
but the single ticket was revived in 1875, this time the hope 
being that it would safeguard the Republic against shocks. 

Ten years later the general ticket came in again, at the sug- 
gestion of Gambetta, who thought it would accrue to the benefit 
of his party. It proved a boomerang. General Boulanger saw 
in it the chance to bolster up his fortunes, and ho came near 
making it the means to annihilate his political foes. This was 
attempted through the French practice of letting a candidate 
stand in any Department, regardless of his residence. When a 
vacancy came, Boulanger was a candidate and by reason of his 
popularity easily won. He held the seat only till there was a 
vacancy in some other Department, when he resigned and 
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became again a candidate, again winning. This he repeated, 
getting himself more and more vindicated and endorsed, until it 
looked as if he would succeed in his plan to be a candidate in all 
the Departments at the next general election, perhaps in the 
end making him another Napoleon. This would be virtually 
impossible under the single district system and so the scrutin 
d’arrmdissement was hastily restored, before the general election 
of 1889. 

The return to the old system brought a revival of familiar 
evils, which in time led to renewed agitation for the general 
ticket. The Briand ministry in 1909 championed the reform and 
in the following year went to the people with it at the head of its 
programme. Only one twelfth of the Deputies then chosen were 
openly hostile to the proposal and in 1912 by a large majority 
the Chamber passed a bill combining sa'viin de lisle with propor- 
tional representation. This came to grief in the Senate, in 1913, 
causing the resignation of Briand. Then the war interrupted 
the agitation, but it was successfully renewed, and at the election 
in November, 1919, the electors voted for as many Deputies as 
were allotted to any one Department. 

Forthwith agitation began for change once more. The system 
not at the moment in use seems to be always the one preferred. 
By 1925 practically everybody was agreed upon return to the 
single ticket, but there was dispute over details not straightened 
out till two years afterward, when still once more it was decided 
that each voter should vote for one Deputy. 

Italy too has swung back and forth, though nothing like so 
frequently as France. The general ticket was tried there from 
1882 to 1891. Then there was return to the single ticket, which 
in turn was after the war, in 1919, replaced by sexutinio di Usta, 
just as in France at the same time. As each district chose but 
from two to five Deputies, that sort of a ticket did not prove 
general enough to satisfy Mussolini and his Fascist following, 
and in November of 1927 authoritative proposal was made for 
one ticket covering the whole country. 

In England the Representation of the People Act in 1918 
provided that a borough entitled by its population to return 
either three or four members of Parliament should vote for them 
on general ticket; if entitled to five or more, it should be divided 
into districts electing not less than three nor more than five. To 
meet the demand for proportional representation, the result of 
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a sharp contest between Goinmons and Lords was provision for 
commissioners to prepare a plan whercunder a hundred members 
should be elected from town and country areas combined into 
constituencies returning from thi’ee to seven members, the plan 
to be approved by Parliament. 

The Japanese Reform Bill of 1902 gave to each of forty-seven 
rural constituencies from four to twelve seats, according to 
population; and to each of sixty-one urban constituencies either 
one or two seats, except that the largest three cities were to have 
eleven, six, and three seats respectively. 

These are indications that the tendency is away from single 
districts, but it may be reversed at any time. The fact is that 
there are evils in both systems. They are of course supposed to 
be worse in the case of that system which happens at the 
moment to be in effect. So there are always reformers who want 
to change to the other. Of late both abroad and at home a return 
to the general ticket system has been particularly urged by the 
believers in proportional representation, who can carry out their 
most promising plan only if several men arc to be elected at the 
same time. That is probably the chief impulse behind the British 
programme. On this side of the water in 1914 extremists went so 
far as to put before the voters of Oregon by means of the Initi- 
ative a proposal combining proportional representation with 
election of the Legislature at large, and it actually received 
39,740 votes, but fortunately 137,116 voters saw its folly. 

Ahquments 

The most common argument for the general ticket is that it 
will tend to make the legislator put the interests of State or 
nation as a whole above those of a particular district. It is be- 
lieved that when he is chosen by a comparatively small electo- 
rate, he thinks himself its agent rather than a co-trustee for a 
State or nation of which the district is but a fraction, It is in- 
teresting to notice that Lieber in the quotation given above 
based his argument for single districts on this very proposition, 
and that Professor Duguit of the University of Bordeaux, one 
of the abler exponents of the opposite theory abroad, uses pre- 
cisely the same proposition in support of the general ticket. Ogg 
quotes Duguit ^ as contending that the scheme of scrutin de liste 
(general ticket) harmonizes better than does that of scrutin 

‘ F. A. Ogg, The Governments of Ewrofe, 320, 
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d’anondissernsni (single district) with the fundamental theory of 
representation in Franco, which is that deputies who go to Paris 
do so as representatives of the nation as a whole, not of a single 
locality. 

Duguit and Lieber can be reconciled. Lieber’s general ticket 
was that of an American State; Duguit’s, that of a French De- 
partment, Our States have always had far more individuality 
than French Departments, which are mere administrative di- 
visions of a highly centralized government. The representative 
of a Department would not deem himself called upon to advance 
its interests primarily, even if thereby getting some advantage 
over other Departments, but in Lieber’s time the representative 
of a State was its ambassador, with its interests at heart and 
its welfare more important than any other consideration. As 
things are now in this country, it is quite probable that the 
general ticket would tend to lessen local influence; and few 
voices are raised to deny that such a result would be a gain. 
Most men of legislative experience would agree with the opinion 
expressed by the Bureau of Murdoipal Research in a document 
prepared to help the New York Constitutional Convention of 
1915: “The acceptance of the purely fortuitous boundary lines 
of county and town has more than a negative importance. It 
places representatives in the attitude of local competition and 
reduces the Legislature as a branch of the government to the 
plane of a commercial exchange in which local representatives 
bicker for advantage. A second result has been to pit the 
country against the town in a contest of strength, which not 
infrequently defeats measures necessary to the highest welfare 
of the people of the State. A third result is that it causes the 
Legislature to retain control over many local matters that 
could best be left to county or municipal government.’’ ^ 

The second result mentioned is peculiar to New York and 
possibly two or three other States. Elsewhere it is not a con- 
spicuous evil. The first and third results appear in the Legisla- 
ture of every State in the Union. 

The Bureau points out in the same document (page 3) that 
in organizing the legislative body “the principle of the repre- 
sentation of geographical districts, which was equitable enough 
in a time when rural communities and towns were fairly equal in 
population and possessed of substantially identical interests, 

> The Con$tilutim and Gotemmenl of the Biate ofNm York, 61 (May, X91S). 
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has obtained to-day to vitiate the very essence of representation, 
namely, the accurate reflection of the will of all important groups 
of people in a highly complex society.” One specific evil resulting 
from this was brought to the attention of a committee of the 
Convention itself, June 3, 1915, by President Goodnow of Johns 
Hopkins University. “There is,” he said, “an irresistible tend- 
ency, which is to iny mind one of the most dangerous tendencies 
of popular government, toward useless expenditmes in localities 
for the purpose of influencing locally the standing of the Kepre- 
sentative in the Legislature. There is not any use enlarging upon 
it. Any of you men who have been members of the Legislature 
know what pressure is brought to bear, and how difficult it is to 
resist.” ^ 

The evil is widespread, indeed is well-nigh universal, wherever 
representative government exists, and attempts at remedy do 
not yet appear efficacious. President Lowell, who speaks with 
authority on the governmental experience of Europe, says that 
general tickets in France and Italy accomplished no radical cure, 
for although local interests became larger, they were not ef- 
faced.® 

England also feels the need of remedy. In proof lot me quote 
from two recent writers who thinlc. First, Sidney Low: “The 
device of using the local division as an doctoral unit is so con- 
venient that it is never likely to be abandoned, since it is a 
method of getting the legislature chosen, which cannot easily be 
bettered for simplicity and rough practical effectiveness. Yet it 
is both imperfect and unscientific, if the object be to bring to- 
gether an assembly, in which the various elements of the popula- 
tion, and the leading activities and occupations of all classes, are 
fairly represented. It can hardly be pretended that, in these 
days, persons living in local juxtaposition have interests neces- 
sarily identical, or are in any but a purely physical and geo- 
graphical sense the members of a community. This might possi- 
bly have been the case when difficulties of communication made 
men everywhere dependent on their immediate neighbors. These 
conditions have changed. Localities have weakened; the inter- 
course between persons of the same profession and the same 
class can be pursued easily enough on a national scale. The 
modern Englishman may love his neighbor; but he is not 
bound to have anything to do with him. On the other hand, 
1 N.y. Conveution, Document No. 13, 7. * Public Opinion, 120. 
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those with whom he ia associated, in sentiment and interest, and 
with whom indeed ho is in frequent contact, may have their 
place of residence many miles away.... It is undoubtedly a 
defect in the House of Commons that it takes no account of the 
interests which have grown up irrespective of locality.” ^ 

Next, H. G. Wells, writing in 1914: “The world is passing 
rapidly from localised to generalised interests, but the method of 
election into which our fathers fell is the method of electing one 
or two representatives from strictly localised constituencies. 
Its immediate corruption was inevitable. If discussing and 
calculating the future had been, as it ought to bo, a common, 
systematic occupation, the muddles of to-day might have been 
foretold a hundred years ago. From such a rough method of 
election the party system followed as a matter of course. In 
theory, of course, there may be any number of candidates for a 
constituency, and a voter votes for the one he likes best; in 
practice there are only two or three candidates, and the voter 
votes for the most liliely to beat the candidate he likes least. It 
cannot be too strongly insisted that in contemporary elections 
we vote against; we do not vote for.” “ 

The damage done by the single district system is greater here 
than it is abroad because of our practice in restricting choice to 
residents of the district. This is particularly noticeable in the 
large cities, where a few wards are likely to contain most of the 
men of intellectual capacity, special training, and large experi- 
ence. The representation of these wards, however, is no gi'eater 
than that of others having very few residents especially quali- 
fied by study or otherwise to make laws. This gives force to the 
suggestion of Albert Shaw that the gi'oup system be applied to 
cities. “ In the choice of practically half the Legislature from the 
great metropolis of New York," he said, “it is plain that this 
system of small districts does not give us a kind of representa- 
tion at Albany that is suited to the actual conditions. There are 
hundreds of measures coming up at Albany that affect the city 
of New York as a whole. There is no measure that affects the 
particular Assembly district, whether on the lower East Side or 
in one of the outlying boroughs. A group system, where mem- 
bers of the Ijegislature come from a large city, would probably 
give better representation. The time will come, I am confident, 

1 The Omemance oJSngknd, 243. 

, ’ Sociai Fereea (n Etmland and America, 304. 
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when we shall elect membera of the Legislature from our great 
cities upon the plan of large districts from which a group of mem- 
bers are to be elected, with some system of cumulative voting or 
minority representation.” ^ 

Besides the undue importance given by the single-district 
system to the accident of sleeping place, at any rate in cities, 
there is another reason for preferring the group system. To elect 
but one man from a district lessens the chance of bringing into 
public life men with no talent for electioneering. That lack is 
often the case with studious men, men who are a little shy, per- 
haps conscious of lack of experience in public speaking, perhaps 
over-modest. A legislative body made up wholly of such men 
would be a sorry affair. It would be neither representative nor 
efficient. Yet the presence of some such men is desirable. They 
stand a better chance of getting drafted if several places are to 
be filled at the same time. 

Also it is probable that on the whole the group system makes 
it easier to keep in office during a series of terms men especially 
qualified for the work of lawmaking — one of the most important 
needs of our public life. Single districts favor the rotation plan. 

Furthermore, candidates who descend to the lower methods 
of getting support, such as the promise of help in procuring pub- 
lic contracts or appointment to office, or who buy votes outright, 
find it much harder to profit thereby when running on a ticket 
with others than when running alone. William Lilly was not 
much out of the way, at any rate so far as the big cities are con- 
cerned, when in the Pennsylvania Convention of 1873 he said of 
the smgle-distriot system: “It perpetuates in power the smallest 
kind of small politicians and of the corruptest possible stripe.” 

These various considerations have led sundry critics to deplore 
the change from large to small districts, James Schouler has 
written sharply of what he thought the effects of this change in 
Massachusetts. “Representation,” he says, “now came much 
under the control of intriguers and petty seekers for place; in- 
stead of centurions in politics were the leaders of tens and 
twenties; while towns, cherishing local pride no longer, had to be 
content with bargaining that the common deputy of the geo- 
metrically arranged district for the time being should be put up 
at one locality for one Legislature, and at another for the next. 

> Albert Shaw, “The ProUoms of the Constitutional Convention." Address 
as Presiding Officer of the Academy of PolWoal Science, November 19, 1914. 
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Deterioraiion of ideals and of personal character comes as a nec- 
essary consequence of aE this nicety in fractional representation, 
though other causes of political degeneracy may doubtless be 
sought elsewhere.” ‘ 

In view of Mr. Schouler’s belief that small districts brought 
representation under the control of intriguers, it is ecEfying to 
find President LoweE teEing us that “in Italy as in France the 
organization and power of the local wire-pullers grew with the 
increase in the number of deputies elected in a district.” ^ 

Apparently change produces the same result either way. 

Such differences of judgment do not extend to one considera- 
tion that must be thrown in the scale on the side of the single 
district. It is beyond question that every enlargement of the 
electorate lessens the degree of personal Icnowledge about 
candidates on the part of the electors. In an argument for the 
single district plan of electing Senators, Delegate Morris told the 
New York Convention of 1846 that he knew of a young man 
sent from New York City whom the voters elected supposing 
they were voting for either his uncle or grandfather. They 
never discovered their mistake untE he came to Albany to be 
sworn, when it was found the voters had elected a very clever 
boy of twenty-one instead of a man of experience. Ex-Governor 
J. F. Fort of New Jersey said to the Economic Club of Boston, 
November 29, 1915; “I have Mved in Essex County in my State 
for forty years. We now have a system that is bad. We used to 
elect oiu: Assembly by Assembly districts. Then I voted for only 
one and I knew him. But now they elect a general iacket through- 
out the whole county and we each vote for twelve. That is a 
mistake. If there is only one you can find out about him. Now 
we may do injmy to one for the sins of others.” 

It is certainly true that some of the strongest arguments for 
the short-baEot reform militate against electing groups of Bepre- 
sentatives. They lose much of their force, however, if the group 
idea is not carried so far as in New Jersey, or as in Australia, 
where for the election of Federal Senators the country has been 
divided into some half-dozen gigantic electoral districts. No 
serious difficulty is caused by the lessened chance of acquaintance 
in the double and triple districts that elect a good part of the 
Massachusetts House of Eepresentatives. My personal ob- 

1 Jamas Sohouler, CmsiiUiliondl Slttdies, 260. 

* Qmnments and Pairlies in Canlinenial Europe, i, 158. 
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servation of and share in the politics of a city that had all told 
six Eepresentatives in the Massachusetts House, elected in two 
districts with three each (the largest permitted by the Constitu- 
tion), lead me to thinlc even better results might have been se- 
cured by electing all six on one ticket; that such men as ought to 
have been sent to the Legislature would have been known 
throughout the city; that there would have been somewhat less 
of those features of electioneering least to the liking of men who 
approach public office as an opportunity for public service rather 
than private advantage. On the other hand, the perfecHy 
legitimate expense of campaigning would have been twice as 
great, its other burdens twice as irksome. In the matter of the 
relative sense of local and State obligation on the part of the 
men elected, it would not have made the slightest difference. 
That factor is constant as long as districts are either municipal- 
ities or parts of municipalities. It changes when districts become 
larger. This makes it worth while to note a suggestion of Gov- 
ernor O’Neal of Alabama. He said: “The practice of giving 
representatives to each county should be abandoned. With a 
certain number of the members representing the State at lai'ge, 
the other members should be elected from districts, according to 
population.” ‘ Such a system ought to result in a representation 
of both local and general mterests with happy results. On the 
face of it I see no reason why it might not work out usefully. It 
ought at any rate to insure the presence in the Legislature of 
more men of high standing, wide experience, and tested capacity 
than are now found frequently in the Legislatures of the land. 

The Gerbimandek 

Constitutional provisions have frequently been framed with 
the hope of preventing gain of partisan advantage in apportion- 
ment, The chance of such gain early suggested itself. Elmer C. 
Griffith thinks that Pennsylvania began the questionable prac- 
tice. In his scholarly monograph on “The Rise and Develop- 
ment of the GeiTymander,” he attributes its birth to the action 
of Penn’s colony in 1705 when the Delaware counties had been 
allowed to withdraw. The Assembly had consisted of four from 
each county and two from the city of Philadelphia. Now the 
number from each county was made eight. Doctor Griffith, 
recognizing that this caused little if any injustice at the begin- 

* " Distrust of State Legislatures, ” North Armriccm Remev), May, 1914. 
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ning, finds its harm in the later refusal of the counties to revise 
the apportionment as Philadelphia grew in relative importance, 
It seems to me this takes the case out of the class of transactions 
that later came to be known as gerrymanders, which are better 
treated as premeditated attempts to obtain unjust advantage. 
The real spirit of the evil appears more clearly in the prevalence 
of attempts in Virginia to change county lines for political gain. 
Governor Spotswood of that colony, writing in 1710, said the 
voters frequently considered the attitude taken by the various 
candidates for the House upon this question, and it was often 
the sole issue on which the election turned. The Governor of 
North Carolina was engaged as early as 1732 in dividing pre- 
cincts for his own political ends, and the device was not un- 
known in other colonies. 

It was, however, with the beginnings of political parties as we 
now know them that the practice took on serious importance. 
Parties were the product of the Federal Constitution, which 
divided the people into two groups, its friends and its foes, 
speedily to become those favoring and those opposing a strong 
central government. While it was a matter of friends and foes, 
the vital issue was the adoption of amendments, notably those 
designed to be a Bill of Eights. In Virginia the advocates of such 
amendments, led by Patrick Henry, strongly opposed the elec- 
tion of James Madison to either branch of Congress, partly be- 
cause he was supposed to object to amendments. First they pre- 
vented his election to the Federal Senate. Two thirds of the 
members of the Legislature were hostile to the Constitution and 
so Madison was defeated, though a change of five votes would 
have elected him. Then he turned to the House as his chance to 
help start the machine in framing which he had played so great 
a part. His friends then claimed and very lilcely he himself be- 
lieved that at this juncture the opposition, under the lead of 
Patrick Heniy, resorted to unfair expedients. Hives, the biogra- 
pher of Madison, says that in laying ofi the State into districts, 
ingenious and artificial combinations were made for the purpose 
of securing his defeat. The county in which he lived was thrown 
into association with seven others, five of which, through their 
delegates to the State Convention, had given an undivided vote 
against the adoption of the Constitution. If there was a plot, it 
failed, for Madison was elected by a handsome majority.^ 

' XV» and Timea of Jama Madiaan, n, 8Sl-fi7, 
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Most writers have accepted this view of it and have held 
Henry responsible for the real introduction of the gerrymander 
in American politics. Doctor Gnf&th, however, has come to the 
rescue of Henry’s reputation with a careful study of the case, 
from which he draws the conclusion that adequate proof of a 
gerrymander is lacking, but that possibly the attempt was made 
by Henry to include such other counties in that district as would 
have kept his rival from Congress. 

There were a dozen or more clear instances of the practice, 
and constitutional provisions seeking to restrict it, in Pennsyl- 
vania, Tennessee, and Kentucky, before it found a name. It 
was christened in Massachusetts, in 1812. The Constitution of 
that State directed forty Senators to be chosen in such districts 
as the General Court might designate, with not more than six 
Senators to any one district. At the start counties were taken 
as the basis. Mien the Repubheans got control of the State in 
1810, they determined to arrange matters if possible so they 
might keep their grip on the State Senate. Early in 1812 they 
revised the districts without regard to county lines, overcame 
Federalist strongholds, and in the next Senate had twenty-nine 
Senators out of forty. Elbridge Gerry was then Governor. 
Austin says in his biography of Gerry that the districts for elec- 
tion of members of Congress had always been arranged by the 
Federal party, as far as it could be done, with the same object and 
on the same system, but previously the intention was less 
easily fastened on the authors than in the present instance, 
where it was too apparent to be denied. To Gerry the project 
was extremely disagreeable. He urged to his friends strong 
arguments against its policy as well as against its effects. After 
it had passed both Houses he hesitated to give it his signature, 
and meditated returning it to the Legislature with his objections 
to its becoming a law, but being satisfied that it conformed to 
the Constitution, he doubted whether the private opinion of a 
Governor on a mere question of propriety or policy would justify 
the interposition of his negative.' 

It is odd indeed that a law signed under such circumstances 
should have made the name of the signer part of a word that 
now for more than a hundred years has been used as an epithet 
of opprobrium and bids fair to carry that significance for many 
a generation yet to come. The story has been told in different 

> J. T. Austin, Life of Mlbridae Gerry, B, 347. 
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ways. The one thing sure seems to be that a map of the two 
districts of Essex County was printed in the “Boston Weekly 
Messenger” of March 6, showing one fairly compact district half 
encircled by another of distorted outline. Some say it was at a 
dinner party, others say it was in the office of the “Columbian 
Centinel,” that somebody noticed the resemblance of the outer 
district to a prehistoric monster. One story is that the artist 
Stuart added a head, wings, and claws with his pencil and turn- 
ing to the editor said, "There, that will do for a Salamander.” 
This version has it that the editor, punning on the Governor’s 
name, retorted: “Better call it a Gerrymander.” John Ward 
Dean, however, thinks the artist was Elkanah Tisdale and that 
it was probably Mr. Alsop who suggested the name now uni- 
versally used.'- A huge out of the monster was prepared and 
spread over the State as a broadside, with such effect that in the 
spring of the next year the people overthrew the Republicans, 
and gave the control of the Senate again to the Federalists, who 
repealed the obnoxious law. 

In that same year of 1812 when the practice got its name, the 
other side, the Federalists, resorted to the same device in New 
Jersey. The Repubheans had a majority of twenty-five hundred 
of the votes of the people, but the Federalists controlled the 
Legislature, and so they applied the gerrymander to the arrange- 
ment of congressional districts. Their six Representatives had 
been chosen by general ticket. Now three districts sending two 
Representatives each were so arranged that two of the districts 
were Federalist and one Repubhean. 

So rapidly did the practice spread that Constitution-makers 
everywhere began trying to check it. For instance, Missouri in 
1820 provided that when a Senatorial district was composed of 
two or more counties, one should not be entirely separated from 
another. Many other States since then have searched for ade- 
quate restraints, the remedie.s developing until in 1907 Okla- 
homa provided that no district, whether Senatorial or Repre- 
sentative, should contain a greater excess in population over an 
adjoining district in the same county than the population of a 
town or ward, constituting only one voting precinct therein, 
adjoining such district. Nevertheless gerrymandering has be- 
come so general and familiar a procedure that it may fairly be 
called a characteristic of American politics. So Bryce looked 

1 MS. SUlBrical and Omealogicol Register, xlvi, 374-83 (1S92). 
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upon it. He found a diatrict in Mississippi (the so-called Shoe- 
string District) five hundred miles long by forty broad, and an- 
other in Pennsylvania resembling a dumb-bell. And in Missouri 
a district had been contrived longer, if measured along its 
windings, than the State itself, into which as large a number as 
possible of the negro voters had been thrown. Although these 
were the extremes naturally pounced upon by a critic, it is not 
to be denied that he might have compiled a long list of geiTy- 
manders, with a picturesque assortment of nicknames. 

America, however, no longer has a monopoly of the practice. 
Perhaps hereafter foreign critics, having begun to acquire glass 
houses of their own, will desist from throwing stones. In 1927 
a committee of the French Assembly, the Commission on Uni- 
versal Suffrage, flagrantly gerrymandered France. To the 
general rule that no district was to have less than 40,000 or more 
than 100,000 population, itself an inequitable rule, it made 
forty-nine exceptions, creating seventeen constituencies with 
less than the minimum of the rule and thirty-two with more 
than the maximum. The result was that 588,000 persons had an 
average of one Deputy to 34,600, and 3,536,000 had one to 
110,500. The published excuse was the necessity of maintaining 
“an equilibrium between the representation of the cities and the 
countryside,” but an American observer of the bitter debates on 
the electoral bill in the Chamber read between the lines “the 
sordid story of bargaining for individual and party advantage.” * 

Judicial akd Othee Yibwb 

Doubtless because of the difficulty in coping constitutionally 
with evils of this class, many years passed before our courts 
were called on to help, and then it was found that they were most 
reluctant to question legislative judgment. Thus in Prouty v. 
Stover, 11 Kas. 233 (1873), Justice Brewer, speaking for the 
Court, said: “An apportionment cannot be overthrown because 
the representatives are not distributed with mathematical 
accuracy, according to the population. Something must be left 
to the discretion of the Legislature, and it may without invali- 
dating the apportionment make one district of a larger popula- 
tion than another. It may rightfully consider the compactness 
of territory, the density of population, and also we tMnk the 

'Walter J. Shepard, "The New IVeBch Eleetoral Law," American Polilical 
Sdance Retievi, Arig,u8t, 192S. 
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probable changes of the future in making the distribution of 
representatives.” 

However, after the census of 1890 the injustice of apportion- 
ments in some of the States becancc so glaring that the coui'ts 
felt they must interfere. In Micliigan the new arrangement of 
Senatorial districts was held to be unconstitutional because “an 
honest and fair discretion was not exercised.” In concurring 
opinions gerrymandering was severely denounced in very plain 
language by throe of the Justices.* In Wisconsin an apportion- 
ment of both Senate and Assembly districts was upset, the Court 
declaring that the differences between the districts bore “ upon 
thoir face the intrinsic evidence that no judgment or discretion 
was exercised.” ^ 

One of the objections in Wisconsin was to the dismembermont 
of counties. The same objection prevailed in Indiana, where it 
was held that the splitting of counties to form Senatorial dis- 
tricts was obnoxious as constituting a genymander, and like- 
wise the union of three counties in Representative districts, this 
being “an attempt to do indirectly that which could not be done 
directly, namely form districts of counties not contiguous.” ’ 
County division also brought to grief the New Jersey apportion- 
ment act of 1891 with its supplements of 1893, most remarkably, 
for the Court saw fit to invalidate a practice acquiesced in 
through forty years. The Constitution of 1844 had required the 
election of members of the Assembly “by the legal voters of the 
counties respectively.” Under this provision members were 
chosen at large by counties until a statute was enacted in 
1852 dividing the counties into districts. Much gerrymandering 
followed but not until 1893 was constitutionality invoked.* 
Rarely has a situation so long accepted been disturbed by the 
judicial branch. 

In the same period the question was taken to the higher courts 
of New York. In 1892 a law involving numbers rather than 
geography was upheld.® In the following year, when a county 
districting was voided, the Court laid down an intelligible rule: 
"It must be a grave, palpable, and unreasonable deviation from 

> Giddiugs 1 ). Blaokot, 93 Mich. 1 (1892). 

s State u. CunninshaHi, 81 Wis. 440 (1892). 

» Parker r. State. 133 Incl. ITS (1802). 

* State n. Wrighteon, 66 N. J.L. 126 (1893). 

« People ». Eics, 135 N.Y. ifi (1892). 
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the standard, so that when the facts are presented argument 
would not be necessary to convince a fair man that very great 
and wholly unnecessary irregularity has been provided for.” * 
A year later a second apportionment was supported on the 
ground that irregularity of a city district does not necessarily 
show inconvenience.^ 

The Constitution of New York does not require compact- 
ness. In Illinois, on the other hand, districts must be “com- 
pact,” and about this time the meaning of that word there be- 
came important. The Court sustained an apportionment act, 
saying: “The provision that districts shall be formed of contigu- 
ous and compact territory means that the counties or subdivi- 
sions of counties (when comities may be divided), when com- 
bined to form a district, must not only touch each other, but 
must be closely united, territorially.” ^ Another aspect of the 
same problem came to the front in the contested election case 
of Parsons v. Saunders in the Sixty-First Congress (1909-1911), 
the majority of Elections Committee No, 2 recommending that 
the contestant should be seated because of the outrageous char- 
acter of a gerrymandering of districts in Virginia. The conten- 
tion was that when the Legislature transferred Floyd County 
from one district to another, the requirement of contiguity was 
violated, because though there remained a ten-mile strip of con- 
tiguity as shown by the map, in reality a mountain ridge pre- 
vented travel by road between the inhabitants of one half of 
the district and those of the other half. The report was made 
late in the session and was sent hack to the committee, with 
the result that in the end no action was taken by the Plouse. 

The extent to which the gerrymandering abuse was carried 
■after the census of 1890 gave President Benjamin Harrison occa- 
sion to discuss the matter in his third annual message, December 
9, 1891, by reason of the action of Michigan concerning the 
method of choosing presidential electors. “For nearly sixty 
years,” he said, “all the States save one have appointed their 
electors by a popular vote upon a general ticket, and for nearly 
thirty years this method was univeraaL After a full test of other 
methods, without important division or dissent in any State and 
without any purpose of party advantage, as we must believe, but 

1 Baird et aZ. ». Supervisors, etc., 138 N.Y, 96 (1893). 

« Matter oi Baird, 142 N.Y, 523 (1894). 

' People V, Thompson, 155 III. 461 (1896). 
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solely upon the considerations that uniformity was desirable and 
that a general election in territorial divisions not subject to 
change was most consistent with the popular character of our 
institutions, best preserved the equality of the voters, and per- 
fectly removed the choice of President from the baneful inference 
of the 'gerrymander,' the practice of all the States was brought 
into harmony. That this concurrence should now be broken is, 
I think, an unfortunate and even a threatening episode, and one 
that may well suggest whether the States that still give their ap- 
proval to the old and prevailing method ought not to secure by a 
constitutional amendment a practice which has had the approval 
of all. The recent Michigan legislation provides for choosing 
what are popularly known as the Congressional electors for 
President by Congressional districts and the two Senatorial 
electors by districts created for that purpose. This legislation 
was, of course, accompanied by a new Congressional apportion- 
ment, and the two statutes bring the electoral vote of the State 
under the influence of the 'gerrymander.’ 

“These gerrymanders for Congressional purposes are in most 
cases buttressed by a gerrymander of the legislative districts, 
thus making it impossible for a majority of the legal voters of 
the State to correct the apportionment and equalize the Con- 
gressional districts. A minority rule is established that only a 
political convulsion can overtlirow. I have recently been ad- 
vised that in one county of a certain State tb-ee districts for the 
election of members of the Legislature are constituted as follows: 
One has sixty-five thousand population, one fifteen thousand, 
and one ten thousand, while in another county detached, non- 
contiguous sections have been united to make a legislative dis- 
trict. These methods have already found effective application 
to the choice of Senators and Representatives in Congress, and 
now an evil start has been made in the direction of applying 
them to the choice by the States of electors of President and 
Vice-President. If this is accomplished, we shaO then have the 
three great departments of the Government in the grasp of the 
'gerrymander,’ the legislative and executive directly and the 
judiciary indirectly through the power of appointment. . . , 

“ N'othing just now is more important than to provide every 
guaranty for the absolutely fair and free choice by an equal suf- 
frage within the respective States of all the officers of the Na- 
tional Government, whether that suffrage is applied directly, as 
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in the choice of members of the House of Representatives, or 
indirectly, as in the choice of Senators and electors of President. 
Respect for public officers and obedience to law will not cease to 
be the characteristics of oiu' people until our elections cease to 
declare the will of majorities fairly ascertained without fraud, 
suppression, or gerrymander. If I were called upon to declare 
wherein our chief national danger lies, I should say without 
hesitation in the overthrow of majority control by the suppres- 
sion or perversion of the popular suffrage. That there is a real 
danger here all must agree; but the energies of those who see it 
have been chiefly expended in trying to fix responsibility upon 
the opposite party rather than in efforts to make such practices 
impossible by either party.” 

This is the conventional view, the view taken by every writer 
on the subject whose opinions have come to my notice. Now for 
an unconventional view. Since written judgments are unani- 
mous that gerrymandering is reprehensible and odious, it would 
not be safe to put forward a statement of the other side of the 
case as a defense. Rather call it an explanation. Surely there is 
some need to explain how it happens that hundreds, yes, thou- 
sands of legislators, sworn to maintain a Constitution, have pro- 
ceeded to violate its spirit if not its letter by apportionments 
palpably meant to advance the interests of their party. This 
they could not have done without public consent. But how can 
the public consent to an unfair and dishonorable practice? The 
answer is that fairness and honor are conventions, with stand- 
ards determined by the many and not by the few. The many 
look upon partisanship as in the nature of war. Whatever helps 
toward victory is right until proved wrong. This is the result of 
neither whim nor indifference. On the contrary it springs from 
an earnest conviction that party purposes are of gravest conse- 
quence and call for the utmost endeavor. Every party urges 
with all the strength at command that on its success depends 
the public welfare, the general happiness, perhaps the common 
safety. Once in our history such convictions led to Civil War, a 
struggle transferred from legislative halls to the battlefield. It 
was partisanship carried to an extreme but perfectly logical con- 
clusion. 

So it comes about that a device lilco the gerrymander may be 
detested by the few through a century and yet be permitted by 
the many — more than that, may be accepted or even encour- 
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aged. If to you or me it seems an uadesirable device, likely to 
work many kinds of miscMef, ours is tke duty to try to persuade 
others to that effect. Therem we shall not quickly succeed by 
starting from the assumption that there are not two sides to the 
matter, or by using epithets instead of argument. 



CHAPTER XVIII 

CORRUPT PRACTICES IN ELECTIONS 

A SKETCH of the part played by the suffrage in representative 
government would be incomplete without a reference to vitiat- 
ing the expression of the public will by what have come to re- 
ceive the name of “corrupt practicffi.” Manifestly the more 
votes are bought, the less accuracy can be assumed in the result 
as a reflection of public opinion. Corruption in elections is there- 
fore a serious evil and should be earnestly combated by all good 
citizens. Yet he who to-day turns the pages of history can find 
no reason to thinlc that duty in this respect is more pressing than 
it ever was before. Freeman wrote wisely about it. “Under any 
conceivable electoral system,” he said, "many votes will be 
given blindly, recklessly, and corruptly. Men who are careless 
about political differences, if well to do in the world and not de- 
void of a conscience, will not vote at all; if they are at once poor 
and unprincipled, they will sell them votes. Many again who are 
not corrupted will bo deceived; a hustings speech has becomp al- 
most a proverb for insincerity. This ignorance, carelessness, and 
corruption among the electors appears to be the inherent vice of 
representative government on a large scale. There is probably 
no form of government under which bribery can be wholly pre- 
vented. It is a vice which comes everywhere in some shape or 
other, but which varies its shapes infinitely. If bribery appears 
in a despotism or in a city-commonwealth it commonly takes 
the form of bribery of the rulers; in a representative government, 
it takes the form, the really worse form, of bribery of the 
electors.” ^ 

In Rome as wealth grew, corruption grew. Long before the 
Republic fell, the evil called for penalties. In 181 e.c. appeared 
the first of numerous laws against bribery at elections, declaring 
any one found guilty thereof incapable of being a candidate for 
the next ten yearn. 

In England corruption began when seats in Parliament came 
to bo desirable. Bishop Burnet tells us that on the occasion of 
the choice of Queen Mary’s first Parliament, Gardiner, Bishop 
of Winchester, was sent to the Emperor “to inform him that 

* History of Federal Government, i, 83. 
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unless great sums of money were sent over for carrying the elec- 
tions the opposition would be such that the Queen must lay 
down all thoughts of marrying his son.” i 

The first record of punishment for bribery in English elections 
is that of a fine imposed on the borough of Westbury in 1671, for 
receiving a bribe of four pounds from Thomas Long. Westbury 
seems to have been blamed, however, not so much because it 
took a bribe as because it was so thoughtless as to receive the 
four pounds from one “being a very simple man and of small 
capacity to serve in that place.” The evil appears to have first 
developed into a system in the reign of Charles II. It grew apace 
after the Revolution of 1688 made seats in Parliament more 
desirable. Sir Walter Charges was alleged to have spent two 
thousand pounds at the Westminster election of 1695, unsuc- 
cessfully. Defoe tells us, in a pamphlet published in 1701, that 
there was a regular set of stock-jobbers in tbe City (of London) 
who made it their business to buy and sell seats in Parliament; 
that the market price was a thousand guineas; and that Parlia- 
ment was thus in a fair way of coming under the management of 
a few individuals.^ 

Under George I action was felt to be necessary and in 1728 a 
bill was passed imposing severe penalties and making a corrupt 
election void. Little good it did. Much more bribery took place 
in the election of 1747 than ever before, and from then on it was 
a notorious scandal. In 1754 Sir J. Barnard actually moved the 
repeal of the bribery oath, in the interest of public morals, on the 
ground that it was the occasion of general perjury. With the 
reign of George III comes the acknowledgment of a property 
right in boroughs, which were held capable of sale or transfer, 
like any other property. In 1764 Lord Chesterfield advises his 
son how best to get a thousand pounds for the surrender of a seat 
that had cost him two thousand. Prices rise, by reason of the 
competition of the nabobs, the newly rich from the East or West 
Indies, the great Lords, the commissaries. The market rate 
ranges from twenty-five hundred to four thousand pounds. 
Su George Selwyn sells Ludgerahall for nine thousand pounds. 
In 1767 the Mayor of Oxford and other magistrates write a letter 
to their two members of Parhament offering to reelect them for a 

' Hietcrry of tJw Reformation, ii, 201. 

* "Tha Froehotder’s Plea, against Stock-jobbing Elections of Parliament,” 
Wflaon, Life of Defoe, l, 340-il. 
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Specified amounl. The letter being produced in the House, the 
writers are arrested and comnoitted to Newgate, stay there for 
some time, and then are released upon petitioning the House, 
having been first reprimanded, while on their knees, by the 
Speaker. Meantime, while in Newgate, they sell the representa- 
tion of their city to the Duke of Marlborough and the Earl of 
Abingdon. The town clerk carries off their books, with the 
evidences of the bargain, and the business is laughed at and for- 
gotten. 

The sale of seats went on for half a century longer, until the 
Refom Bill destroyed the system of rotten boroughs. Professor 
Pryine says: “I have seen an advertisement offering a borough 
for sale (Westbury), as not only to be sold, but to be sold by 
order of the Court of Chancery. A short time before the Reform 
Bill, Lord Monson paid one hundred thousand pounds for Gat- 
ton, which contained about twenty-five houses, and rather more 
than one hundred inhabitants." 

Lord Palmerston described in his Journal the manipulation of 
constituencies by the Grenville Administration in 180(5. The 
Ministers bought seats from their friends at a low price, making 
up the deficiency probably by appointments and promotions. 
These seats they afterward sold out at the average market price 
to men who promised them support; and with the difference they 
carried on their contested elections. “The sum raised in this 
manner was stated, by a person who was in the secret, to be in- 
conceivably great, and accounts for an assertion afterwards 
made by Lord Grenville in the Lords’, that 'not one guinea of 
the public money had been spent in elections.’ ” This observation 
seems to indicate that the spending of public money for party 
elections would not have been deemed, on the part of any Gov- 
ernment, an extraordinary occurrence. 

In Scotland matters were even worse than in England. The 
Lord Advocate in 1831 told a grotesque instance in the matter of 
the county of Bute, with a population of fourteen thousand and 
but twenty-one electors, of whom only one resided in the county. 
Only one person attended the meeting, except the Sheriff and the 
returning officer, “He, of course, took the chair, constituted the 
meeting, called over the roll of freeholders, answered to his own 
name, took the vote as to the Preses, and elected himself. He 
then moved and seconded his own nomination, put the question 
as to the vote, and was unanimously returned.” 
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Along with the sale of seats came an enormous increase in the 
costs of election. From Lord Chesterfield’s letters to his son we 
learn that the contest for the borough of Northampton was 
stated to have cost the candidates at least thirty thousand 
pounds a side. Lord Spencer is said to have spent seventy thou- 
sand pounds in contesting this borough, and in the proceedings 
upon an election petition that resulted. The rivalries of great 
families in the counties led to the wildest extravagances. The 
Duke of Portland is supposed to have spent forty thousand 
pounds in contesting Westmoreland and Cumberland with Sir 
.lames Lowthcr in 1768, and Lowther must have spent at least 
as much. Lord Brougham notes that the committee which con- 
ducted Mr. Wilberforce’s election for Yorkshhe in 1807 put 
their expenses at fifty-eight thousand pounds, “with every re- 
source of the most rigid economy, and great voluntary assistance 
in labor.” An election for the county of York is known to have 
cost nearly one hundi'ed and fifty thousand pounds, 

May tells in his “Constitutional History of England” (i, 277 
et sqq] of an episode that wOl interest those who fear the exten- 
sion of governmental activities by public ownership or other- 
wise may involve us in political troubles heretofore unlcnown on 
this side of the water. The Seven Years’ War had increased 
taxation, and consequently the number of officers employed in 
the collection of revenue. It was quite understood to be part of 
their duty to vote for the candidate who hoisted the colors of the 
minister of the day. In the cities and ports troops of petty 
officers of custom and excise were driven to the poll, and, sup- 
ported by venal freemen, overpowered the independent electors. 
In 1768 Mr. DowdesdeU tried in vain to insert a clause in a 
bribery bill for disqualification of such officers. In 1780 a like 
clause was again rejected, and once more in 1781. In 1782 the 
ministry felt compelled to meet the issue. Its imperative neces- 
sity was proved by Lord Sockingham himself, who stated that 
seventy elections chiefly depended on the votes of these officers; 
and that eleven thousand five hundred officers of custom and 
excise were electors. In one borough he said that one hundred 
and twenty out of the five hundred voters had obtained revenue 
appointments, through the influence of a single person. The 
measure was now carried by large majorities, though not without 
remonstrmce against its principle, especially from Lord Mans- 
field. “It is not to he denied,” says May, “that the disqualifica- 
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tion of any class of men is, abstractedly, opposed to liberty, and 
an illiberal principle of legislation; but here was a gross con- 
stitutional abuse requiring correction; and though many voters 
were deprived of the rights of citizenship, — these rights could 
not be freely exercised, and were sacrificed in order to protect 
the general liberties of the people.” 

All this means bribery in many forms and on the largest scale. 
Pages might be filled with instances, but to give a few will 
suffice. Note, for example, the ingenious device of a majority of 
the electors of New Shoreham in 1771. They had formed an as- 
sociation, called “The Christian Club,” which, under the guise 
of charity, had been in the habit of selling the borough to the 
highest bidder. The members divided the spoil among them- 
selves. They all fearlessly took the bribery oath, as the bargain 
had been made by a committee of the club, who refrained from 
voting, and the money was not distributed until after the elec- 
tion. In 1782 it appeared that out of two hundred and forty- 
three electors of Cricldade, eighty-three had already been con- 
victed of bribery, and actions were pending against forty-three 
others, whereupon the House mildly met the situation by ex- 
tending the franchise to the freeholders of the adjoining hundreds. 
In 1819 Sii' Manasseh Lopes was sentenced to pay a fine of ten 
thousand pounds and to be imprisoned in Exeter Gaol for two 
years, for bribing several of the electors of the borough of Gram- 
pound. The freemen of Grampound were Icnown to have boasted 
of receiving thi-ee hundred guineas a man for their votes at one 
election. Ecspecting the general election of 1826, the “Times” 
of June 20 said: “At Sudbuiy,four cabbages sold for ten pounds, 
and a plate of gooseberries fetched twenty-five pounds ; the sellers 
where these articles were so dear being voters. At Great Marlow, 
on the contrary, things were cheap, and an elector during the 
election bought a sow and nine young pigs for a penny.” 

A story told of the Irish borough of Cashel shows how the 
voters usually scored The electors, fourteen in number, always 
sold their votes. The favorite candidate at one election, anxious 
to win the seat honestly and not to spend a penny in corruption, 
got the parish priest to preach a sermon at Mass, on the Sunday 
before the polling, against the immorality of trafficldng in the 
franchise. The good man went so far as to declare that those who 
betrayed a public trust by seUing their votes would go to Hell. 
Next day the candidate met one of the electors and asked what 
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was the effect of the sermon. “Your honor,” said he, "votes 
have risen. We always got twenty pounds for a vote before we 
knew it wa.s a sin to sell it; but as his reverence tells ns that we 
will be damned for selling our votes, we can’t for the future 
afford to take less than forty pounds.” ' 

Feeble attempts to meet the evil by legislation appear from 
time to time, in 1762 peouniary penalties for bribery, in 17S2 and 
1783 bills unsuccessfully proposed by Lord Mahon to check cor- 
ruption at elections, and other occasional evidences of an uneasy 
public conscience, but for the most part the situation was ac- 
cepted as na tural and the offenses were generally viewed as more 
venial than venal. Upright statesmen found ways of excusing 
themselves for their share in the system. .For instance, Sir 
Samuel Romilly, who bought his seat for Horsham from the Duke 
of Norfolk for two thousand pounds and yet is characterized by 
May as "Iho mo.st pure and virtuous of public men,” wrote in 
1805". “One who should carry his notions of purity so far, that, 
thinldng he possessed the means of rendering service to his 
country, he would yet rather seclude himself altogether from 
Parliament, than get into it by such a violation of the theory of 
the constitution, must be under the dominion of a species of 
moral superstition which must wholly disqualify him for the 
discharge of any public duties.” * 

Only after the Reform Act did public opinion begin to raise 
its standards, with a new conception of the relation between 
representatives and constituents, a new ideal of civie morality; 
but the purifying of the public conscience is a slow process and 
no exception is to be found here. In 1841 Lord John Russell 
introduced an act changing the rules of evidence in bribery cases, 
so that committees were required to receive evidence generally 
upon the charges of bribery, without prior investigation of 
agency. This was followed in the next year by an act providing 
for the prosecution of investigations into bribery after an elec- 
tion committee had closed its inquiries, or where charges of 
bribery had been withdrawn. These measures not having proved 
effectual, in 1852 another act was passed, providing for the most 
searching inqiury by commissioners appointed by the Crown, on 
the address of the two Houses of Parliament, when corrupt 
practices were alleged. Other acts followed, but bribery per- 

' Miohael MaoDonagh, Th Pageanl of Parliarnent, i, 27. 

* Diary: Ih 122. 
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aisted. At Canterbury 155 electors were bribed at one election, 
799 at another; at Barnstable, 255; at Cambridge, 111; at Kings- 
ton-upon-Hull, 847. In 1858, 183 freemen of Galway received 
bribes; in 1859, 250 of Gloucester; and in Wakefield, a borough 
created by the Reform Act, 98 persons were concerned in bribing 
86 electors, 

Public opinion was not ripe for thoroughgoing reform until 
1881, Then Mr. Gladstone set himself the task and his ministry 
produced tlie Corrupt Practices Act that became law in 1883. 
It did not end corruption and it did not make elections costless, 
but it wrought wonders. 

Another step was taken when the Representation of the Peo- 
ple Act in 1918 transferred the burden of the official election 
expenses from candidates to the government. At the same time 
the limit of a candidate’s outlay for county constituencies was 
made sevenpenco an elector, and in boroughs fivepenco. The act 
also provided that every candidate for Parliament must deposit 
one hundred and fifty pounds, which will be returned to him if he 
gets one eighth of the votes cast. This at first blush might seem a 
step away from relief for candidates, but as a rule it is likely to 
lessen their expenditures, by hindering insincere opposition, con- 
ceived with money profit in view — what in the parlance of 
American politics are known as “fake candidacies.” No genuine 
candidate is likely to forfeit his deposit. 

American Advance 

In America the proof is equally clear that society has ad- 
vanced to a higher stage of pubhc morals. Those who worry see 
in the prevalence of an evil at any given time or place evidence 
of degeneracy. Corruption in elections does exist, lamentably, in 
various parts of the United States, but we may at any rate con- 
sole om'selves with the knowledge that our ancestors found oc- 
casion for drastic laws against corrupt practices even in Puritan 
Commonwealths where the standards of morals are commonly 
presumed to have been both unusually high and unusually ob- 
served. The General Court of Massachusetts Bay ordered, 
October 17, 1643, “that if any freeman shall put in more than 
one paper or bean for the choice of any officer, he shall forfeit 
ten pounds for every offence ; and any man that is notfree, putting 
in any vote, shall forfeit the lilre sum of ten pounds.” This did 
not suffice or else the evil grew, for the law as it appears in the 
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revision of 16G0 had been expanded into; “It is ordered by this 
Court and the Authority thereof, That for the yearly chosing of 
Assistants, the freemen shall use Indian Corn and Beans, the In- 
dian Com to manifest election, the Beans contrary, and if any 
freeman shall put in more than one Indian Corn or Bean for the 
Choice or refusal of any public Officer, he shall forfeit for such 
every offence, Ten Pounds, and that any man that is not free, or 
hath not liberty of voting, puttmg in any vote shall forfeit the 
like Sum of Ten Pounds.” 

After Massachusetts became a State the first “corrupt 
practices” case reported is that of John Pratt of Mansfield, 
charged in 1784 with having obtained his election “by bribery, 
and by corrapting the minds of as many as he could by spirit u- 
ons liquors,” and by other improper and illegal methods. On the 
advice of the committee the House suspended him till the matter 
could be heard, but the propriety of this was questioned, and 
another committee unanimously reported, “that for the House 
to proceed to suspend a member duly returned, merely on the 
allegation of a number of individuals, be that number greater or 
less, is altogether repugnant to the principles of the Constitution, 
and the spirit of all free governments, and, in its consequences, 
might deprive every member of the Legislature of those essential 
rights, which, by .the Constitution, are secured to every citizen 
of this Commonwealth,” So the House reversed its action and 
Mr. Pratt, after a two days’ hearing by the fuU House, was per- 
mitted to retain his seat, although the committee had reported 
the election to be illegal.^ 

To the Massachusetts Convention for ratifying the Federal 
Constitution in 1788 seven inhabitants of the town of Shefiield 
presented what in the Journal is spoken of as “a paper called a 
remonstrance,” In it Zadok Loomis did solemnly affirm and 
declare that he saw, clearly and plainly, a certain person put two 
votes in the hat at the meeting to choose delegates. "I, Isaac 
Salburgh, saw a certain other person than that which Zadok 
Loomis saw, put two votes into the hat at said meeting. And I, 
Anthony Austin, saw Jacob Johnson put a vote into the hat at 
said meeting, which said Jacob Johnson had not been an in- 
habitant of the town of Shefiield more than eight months. . . . We 
think it further ow duty to inform your honors, that the said 
John Ashley, Jr., Esq., being one of the Selectmen, presided in 

1 Seforu of SkcHon Cotes in Mats,, 17. 
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the meeting, and held the hat for receiving the votes. But in- 
stead of sitting it fair and open on the table as usual, held it in his 
left hand, pressed close to his breast, receiving the votes from the 
voters, in general, in his right hand, and putting (or pretending to 
put) them into the hat himself, at the same time suffering others 
to put their hand, shut into the crown of the hat, so that it could 
not be Imown whether they put in one vote or ten.” Farther on: 
“When we see a certain set of men among us not only raven- 
ously greedy to swallow the new Federal Constitution them- 
selves, but making the gi'eatest exertions to ram it down the 
throats of others, without giving them time to taste it — men, 
too, whom we have reason to imagine expect to have a share in 
administering the new Federal government — when we see such 
men fraudulently and basely depriving the people of their right 
of election, threatening, awing, deceiving, cheating, and de- 
frauding the majority in the maimer above-mentioned, it is to us 
truly alarming.” ^ 

In 1806, where it appeared that Thomas Keeler, returned a 
member from Sanford, had furnished numbers of the electors, 
both before and after the election, with refreshments of victuals 
and drink, at his own expense, the election was not thereby in- 
validated, even though the memorialist declared among other 
things “that the meeting was tumultuous and disorderly, and 
conducted with an unusual and unpardonable degree of spirit 
and acrimony, probably from the cause above mentioned." ® 

In 1810, in order to influence the inhabitants of Gloucester to 
elect six representatives, and to indemnify the town for any ex- 
pense that might arise beyond the legal expense of two, fourteen 
individuals executed a bond, and the election was contested 
“because the precedent if established by the House of Eepre- 
sentativea, would prove fatal to the liberties and independence 
of the country; and the period might not be far distant, when a 
legislature would be assembled, under the pay and influence of a 
foreign country.” ® The committee found the act highly repre- 
hensible and not to be countenanced by the House, but since the 
members-eleet were in no way concerned, it was recommended 
not to disfranchise the town by unseating them. The House in 
the end decided otherwise and did unseat them. The Treas- 
urer’s office on this occasion certified that the whole pay for 

' Journal of Mass. Cmvsniion of 1788, 52. 

1 Bejwria of Election Cases in Mass., 55. 


1 Ibid., 97, 




414 


LEGISLATIVE PBINCIPLES 


the six representatives for Gloucester at the May session, 1909, 
amounted to eighty dollars, being four dollars less than for the 
attendance of two members every day in the session. At the 
winter session of forty-two days, the pay-roll for six was only 
eighty-two dollars. The bond was conditioned on the election of 
the “federal republican ticket.” 

In 1839 George Williams of Hubbardston invited those who 
had taken part in the caucus that nominated him to drink at his 
expense, and there was evidence that some of the persons who 
drank at the bar became excited, “not so much as to prevent 
them from walking, but enough to prevent them walking 
straight.” In its report on the contest of the election that fol- 
lowed, the committee said: “The committee cannot reprobate, 
in too strong terms, the practice of treating, either before or 
after an election; and, while a penalty is attached to this at all 
military elections, they cannot perceive any good reason why the 
same or increased penalties should not be attached to the same 
practice at elections of member's of the General Court. The 
frauds that are practiced at the ballot boxes, and on the ballot 
boxes, are believed to originate, in a great measure, in the free 
use of ardent spirits,” Yet not believing bribei’y had been 
shown, they advised that the member be aUowed to keep his 
seat, and the advice was accepted.* 

Massachusetts typifies the Puritan colonies. For tbs others 
we naturally turn to Virginia, the oldest and in its influence on 
the political institutions of the country the most important. 
Here, too, we find early proof of corrupt practices. Laws against 
bribery appeared in 1699. Then it was provided that any gift of 
money, meat, drink, or provisions, for votes, would make the 
election void. Even a promise to give anything to influence a 
vote, disqualified the promisor to sit as a togess.® 

Nevertheless the customs aimed at were still in full vogue and 
evidently supported by general opinion long afterward, George 
Washington's great-grandfather, father, and elder brother sat 
in the Virginia House of Burgesses, and naturally on becoming 
the head of the family he had the ambition to do likewise. As 
early as 175S, when on the frontier, he wrote to his brother at 
Mount Vernon to find what chance there might be, but the 
county magnates evidently disapproved. In 1757 he offered 

> Reparti of Sleetion Cam in Mass., 1839. 
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himself as a candidate, and was defeated at the polls, getting 
only 40 votes to 270 for Captain Thomas Swearingen, whom 
Washington later described as “a man of great weight among 
the meaner class of people, and supposed by them to possess ex- 
tensive knowledge.” Washington had written to the Governor 
denouncing the number of tippling houses at Winchester as a 
great grievance and he had declared war on the publicans. He 
whipped his soldiers when they became drunk, kept them away 
from the ordinaries, and even closed by force one especially cul- 
pable tavern. The saloon element of ids own county wanted no 
such man in the Assembly and the liquor forces united against 
him. The next year he fought the Devil with his own weapons. 
The statute forbade all treating or giving what were called 
“ticklers” to the votcre, and declaring illegal all elections thus 
influenced. None the leas, the voters of Frederick County en- 
joyed at Washington’s expense strong drink to the value of more 
than thirty-five pounds. The chief beverage was rum punch, 
there being items of one hogshead, one barrel, and forty gallons. 
Besides, nearly thirty gallons of wine were consumed, with 
lesser delectations. After the election was over Washington 
wrote Colonel John Wood, the county boss, whose friendly aid 
he had secured: “I hope no Exception was taken to any that 
voted against me, but that all were alike treated, and all had 
enough. My only fear is that you spent with too sparing a hand.” 
It is hardly necessary to say that such methods reversed the 
former election. Washington secured 310 votes; Swearingen, 45. 
What is more, so far from now threatening to blow out his 
brains, there was “ a general applause and huzzaing for Colonel 
Washington.” From that time untQ he took command of the 
army he was a Burgess. He spent between forty and seventy-five 
poimds at each of the elections, and usually gave a ball to the 
voters on the night he was chosen. Some of the miscellaneous 
election expenses noted in his ledger arc, “54 gaUons of Strong 
Beer,” “52 Dro. of Ale,” “ £1.0.0. to Mr. John Muir for his 
fiddler” and “For cakes at the Election, £7.11.1.” ‘ 

A decade after Washington entered politics, Thomas Jefferson 
announced himself a candidate for the county of Albemarle; and 
during the winter of 1768-69 he canvassed his county for votes, 
visiting each voter, asldng him for his vote and influence, getting 
his promise if possible, keeping open house and full puneh-bowi 
i Paul Leicester Ford, The Trite George Wae^ungim, 294 el sqq. 
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as long as the canvass lasted. “During the three election days 
the candidates supplied unlimited punch and lunch, attended 
personally at the polls, and made a low bow as often as they 
heard themselves voted for.” * 

After being a member of the first Assembly under the Virginia 
Constitution, James Madison, at the election of 1777, his bio- 
grapher tells us, was outvoted by candidates who brought to their 
aid a species of influence unfortunately not uncommon in that 
day, but against which he was firmly principled, “The practice 
of trmting at elections was one which in England, had long and 
rankly flourished in spite of prohibitory enactments; and it had 
been transplanted, with the representative institutions which it 
tended to vitiato and corrupt, to the virgin soil of the new world. 
Mr. Madison, behoving, to use his own language, that 'the 
reputation and success of representative government depended 
on the purity of popular elections,’ resolved to give no co'unte- 
nance to a practice which he deemed so destructive of it; and he 
declined therefore, to follow the example of his competitors in 
courting the suffrages of the electors by offering them treats. He 
fell a viotim, as others have done before and since, to the inflex- 
ibility of his principles; but his self-respect raised him above the 
mortification of defeat. In a paper containing some reflections 
on the importance of maintaining the piuity of popular elections, 
he has incidentally given an account of this early experience of 
his political life, which we cannot do better than present in his 
own words to the reader. 

“'In Virginia, where the elections to the colonial Legislature 
were septennial, and the original settlers of the prevailing 
sentiments and manners of the parent nation, the modes of can- 
vassing for popular votes in that country were generally prac- 
ticed. . The people not only tolerated, but even required to be 
courted and treated. No candidate who neglected these atten- 
tions could be elected. His forbearance would have been 
ascribed to a mean parsimony, or to a proud disrespect for the 
voters. The spirit of the Bevolution and the adoption of annua] 
elections seeming to favor a more chaste mode of conducting 
elections in Virginia, my way of thinking on the subject deter- 
mined me to attempt, by an example, to introduce it, It was 
found that the old habits were too deeply rooted to be suddenly 
reformed. Particular circumstances obtained for me success in 

* Jamw Parton, lAfe of Thomas Jeffmm, 88. 
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the fii'st election, at which I was a candidate. At the next, I was 
outvoted by two candidates, neither of them having superior 
pretensions, and one particularly deficient in them; hut both of 
them availmg themselves of all the means of influence famfliar 
to the people. My reserve was imputed to want of respect for 
them, if to no other unpopular motive.’ ” '■ 

A petition that the election be set aside by reason of corrupt 
in fl uence proved unavailing, for want of definite proof. 

Southern elections in those days were indeed vivacious affairs. 
You may find a lively description of their characteristics in the 
speech by Representative Smith of South Carolina upon the 
contested election case of Preston v. Trigg, coming to the third 
Congress from Vii'ginia in 1793.^ Commenting on the charge 
that a man had gone to the Court House with a club under his 
coat. Smith said ho supposed at his own election five hundred 
men had clubs under their coats. “A man of influence came to 
the place of election with two or three hundred of his friends; 
and, to be sure, they would not, if they could help it, suffer any- 
body on the other side to give a vote as long as they were there.” 
As to liquor, “if the committee are to break up every election 
where persons were seen drunk, they will have a great deal of 
work upon hand, sir.” 

“The Concessions and Agreements of the Proprietors, Free- 
holders, and Inhabitants of the Province of West New-Jersey, in 
America” declared (167G): “That no person or persons who 
shall give, bestow or promise directly or indirectly to the said 
parties electing, any meat, drink, money, or money's worth, fox 
procurement of their choice and consent, shall be capable of be- 
ing elected a member of the said Assembly.” The man guilty of 
such an oSense was to be disfranchised and be incapable of hold- 
ing office for seven years.* By the Now Jersey election law of 
1725 bnbory and corruption were prohibited, and any candidate 
practicing them was to be disabled from sitting. Any one who 
slandered the opposing candidate or influenced votes by indirect 
means was to forfeit twenty pounds, one half to the Crown and 
one half to the person who sued for the same. 

William Penn’s Frame of Government for Pennsylvania (1682) 
provided that “the elector, that shall receive any reward or gift, 

‘ W. C. Rives, Life and Times of Madison, i, 179-81. 

* Clarice & Hall, Median Cases, 82, 83. 

* GianU and Concessions of Nm Jersey, Learning and Spicer ed., 405. 
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in meat, drink, monies, or otherwise, shall forfeit his right to 
elect; and such person as shaU directly or indirectly give, pro- 
mise, or bestow any such reward as aforesaid, to be elected, shall 
forfeit his election, and be thereby incapable to serve as afore- 
said,” The Frame of Government made by Governor Markham 
and the people in 1696, to remain in force unless Penn should 
object to it, added to these offenses an offer to serve for nothing, 
or for less wages than the law prescribed, and reduced the pen- 
alty for the elected member to incapacity to serve in Council or 
Assembly that year. The brief Charter substituted by Penn in 
1701 omitted provisions on the subject. 

In South Carolina, whore the division into parishes for re- 
ligious purposes came to be adopted for political purposes as 
well, elections wore put in the hands of church officers. The 
churchwardens had entire charge of the balloting. They were 
obliged to be present during the hours of voting, and if from the 
existence of a law inference of occasion for it may be drawn, 
there is curious significance in the fact that they were to be 
heavily fined for stuffing ballot-boxes or for opening ballots be- 
fore the close of the polls. 

As the States came to draft their Constitutions, some saw fit at 
once to recognize therein the dangers of bribery, and by this 
time most of the rest have come to the same ooirrse after one 
fashion or another. Pennsylvania began fl776) with saying that 
“any elector, who shall receive any gift or reward for Ms vote, in 
meat, drink, monies, or otherwise, shall forfeit Ms right to elect 
for that time, and suffer such other penalties ns future laws shall 
direct.” The briber was to be incapable to serve for the ensuing 
year. Vermont copied this in 1777. Tennessee did likewise in 
1796, but made the term of the briber's ineligibility two years, 
extending it in 1834 to six years. Massachusetts, in 1780, made 
permanently ineligible to a seat in the Legislature or any office of 
trust or importance under the gOA^emment of the Common- 
wealth, anybody convicted of bribery or corruption in obtaining 
an election or appointment. New Hampshire said the same in 
1784. Georgia in her first Constitution (1777) required members- 
elect to swear “I have obtained my election without fraud or 
bribe whatever.” In 1789 this was enlarged to read “I have not 
obtained my election by bribery, or other unlawful means.” 
The phraseology seems to have proved not specific enough, for 
in 1798 it was amplified into: “I have not obtained my election 
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by bribery, treats, canvassing, or other undue or unlawful 
means, used by myself, or by others with my desire or approba- 
tion, for that purpose.” That word "canvassing” has interest. 
It must have taxed the conscience of Georgia legislators of the 
next two generations, for not until 1865 was this replaced by the 
more reasonable requirement that the oath or affirmation should 
be to the effect that "he hath not practiced any unlawful means, 
either directly or indirectly, to procure Ms election.” Three 
years later there was again ampbfication, this time to cover 
bribery, but it stood only until 1877, when the subject disap- 
peared altogether from the oath of office. 

Kentucky’s first Constitution (1792) contained this provision: 
“Each Senator, Representative, and Sheriff, shall, before he be 
permitted to act as such, take an oath or make af&'ination, that 
he hath not directly or indirectly given or promised any bribe or 
treat to procure his election to said office, and every person shall 
be disqualified from serving as a Senator, Representative, or 
Sheriff, for the term for which he shall have been elected, who 
shall be convicted of having given or offered a bribe or treat, or 
canvassed for the said office.” This was dropped in 1799 and in 
its place laws were directed to be made to exclude from office and 
from the suffrage those who should be convicted of bribery, per- 
jury, forgery, or other high crimes or misdemeanors. 

Maryland, in 1851, put the denial of bribing into the oath to be 
taken by every person elected or appointed to any office of trust 
or profit, and it stayed there until 1867. What Maryland thus 
rejected, Illinois picked up, for in 1870 it began requiring tliat 
every member of the General Assembly should swear or affirm 
that he had not bribed in order to get elected. Then came Penn- 
sylvania, with a long discussion of the subject in the Convention 
of 1873, resulting in a provision of the same purport as that in 
Illinois. Half a dozen other States have since adopted tho idea. 

Such provisions are ineffectual. Mon who will bribe will fal- 
sify. There was a time when oaths embarrassed falsehood. They 
may still be of some use in courts, where the judge can caution 
witnesses and the perils of perjury can be emphasized. Taken on 
entering office, oaths now accomplish little else than to bring 
home to some men the seriousness of their responsibilities. Not 
much more is to be said for the provisions to be found in many 
Constitutions, disqualifying men who have been found guilty of 
bribery, usually for the term, sometimes permanently. Bribery 
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proves to be one of the things hard to establish in court. Con- 
victions are very rare. In practical efiect, therefore, such provi- 
sions do not go much beyond contributing to spread and 
strengthen the belief that bribery is iniquitous. The need of this 
in many regions is all too evident, and anything that helps is not 
to be scorned, 

Of course the real remedy is to be found in an enlightened 
public opinion. What can be hoped from oaths or laws in such an 
atmosphere, for example, as that of Nevada in 1864 when her 
Constitution was framed? Bribciy was actually defended in the 
Convention. Said a member: “This clause seems to strike at the 
glorious privilege of electioneering for a man’s friends. If I have 
a friend whom I believe particularly fitted for a particular office, 
and I have a desire for the sake of the publie good to get him into 
that office, I have a righl, to use all honorable means to that end, 
and, if it is necessary, to buy a little whiskey, too,” The Conven- 
tion seemed to agree with the speaker, as the bribery clause was 
rejected,* Instances of such frank championship of ancient 
privileges are not plentiful, but it is to be feared that the spirit of 
the Nevada delegate would not even now lack sympathy in some 
parts of the land. Yet on the whole the standards of the people 
are much higher than they were two or three generations back. 

The New York Constitution of 1846 authorized the Legisla- 
ture to pass laws “for depriving every person who shall make, or 
become directly or indirectly interested in any bet or wager de- 
pending upon the result of any election from the right to vote at 
such election.” From 1865 to 1875 Missouri by constitutional 
provision directly disfranchised for this cause. Florida in 1868 
directed the Legislature to “enact the necessary laws to exclude 
from every office of honor, power, trust, or profit, civil or mili- 
tary, within the State, and from the right of suffrage, all persons 
... who shall make, or become directly or indirectly interested 
in, any bet or wager, the result of which shall depend upon any 
election,” Such provisions will doubtless strike anybody un- 
familiar with practical politics as a singular invasion of personal 
liberty, as extreme instances of censoriousness. Yet there is in 
fact ample justification for them. Shrewd manipulators have 
seen and used the chance to give large numbers of men a pecuni- 
ary interest in election results by means of pools in which shares 

I P. H, Miller, "Legal QualifioatisBa for Office ia America,” Ant. Hist, Assn, 
Arm. Report for WS, i, IflA. 
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are sold. The ownership of such a share may very easily vitiate 
the judgment of the indiUerent or thoughtless. That, too, may 
be the effect of an individual wager. The prospect of making 
money by an election, if openly countenanced, may inject self- 
interest into politics to a pernicious degree. In various localities 
this unfortunate effect is notorious. 

Do not suppose this particular form of electoral vice to be 
peculiar to the United States or a natural product of the Ameri- 
can temperament. In 1838 an election committee of the British 
House of Commons took a whole day in considering whether the 
vote of James Browne should be thrown out because he had bet 
a new hat on the Youghal election, by which act it was contended 
that he had become interested in the event, and had conse- 
quently rendered himself utterly incompetent to exercise the 
franchise with which he had been entrusted. The case excited 
the deepest interest throughout the day, and so nicely were the 
arguments on both sides balanced, so nearly equal the weight of 
authority adduced, that it was not until about three minutes 
before the Speaker was at prayers that the committee was able 
to come to a decision, that as Browne was offered the bet from 
a fraudulent motive, his vote should be held good. It appeared 
that an unscrupulous non-elector had basely betrayed Browne 
into the business in order to invalidate his vote, which alone in- 
duced the committee to come to this favorable decision.^ 

Campaign Expenses 

The startling growth of the use of money in elections has made 
the evil one of the most serious problems in our public life. To be 
sure, it is not a new problem. When Martin Van Buren was in- 
augurated as Governor of New York, January 1, 1829, he at- 
tacked “the practice of employing persons to attend the polls 
for compensation, of placing large sums in the hands of others to 
entertain the electors,” and other devices by which the most 
valuable of all our temporal privileges “was brought into dis- 
repute.” If the expenses of elections shall increase as they have 
lately done, he said, the time will soon arrive “when a man in 
mid^ing circumstances, however virtuous, will not be able to 
compete upon anything like equal terms with a wealthy oppo- 
nent.” In long advance of a modern agitation for reform, he 
proposed a law imposing “severe and enforcible penalties upon 

> Franoia Lieber, Mamal of PolUtcal Ethist, 2nd ed„ n, 250, note. 
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the advance of money by individuals for any purpose connected 
with the election except the single one of printing.” ‘ 

The evil was, however, then sporadic. In fact as late as 1858 
President Buchanan wrote: “We never heard until a recent 
period of the employment of money to carry elections.” George 
S. Boutwell has said of the conditions in Massachusetts: "From 
1840 to 1850 I was the candidate of the Democratic party of 
Groton for representative of the town in the General Court. The 
party in the town met its moderate expenses by voluntary con- 
tributions. I contributed with others, but never upon the ground 
that I was a candidate. We paid our local expenses. We paid 
nothing for expenses elsewhere, and we did not receive anything 
from outside sources. In 1844-46 and 1848 I was the candidate 
of the Democratic party for the National House of Representa- 
tives. I canvassed the district at my own charge. I did not make 
any contribution to any one for any purpose, and I did not re- 
ceive financial aid from any source. The subject was never men- 
tioned to me or by me in conversation or correspondence with 
any one, Again, I may say the subject was not mentioned in 
my canvass for the office of Governor in the years 1849-50 and 
1851. In 1862 I became the candidate of the Republican party 
for a seat in Congress. After my nomination the District Com- 
mittee asked me for a contribution of one hundred dollars. I 
met their request. The request was repeated and answered in 
1864, 1866 and 1858. On one occasion I received a return of $42 
with a statement that the full amount of my contribution had 
not been e.xpended.” “ 

Soon after the Civil War conditions everywhere changed much 
for the worse and the English Corrupt Practices Act of 1883 
found plenty of occasion for the copying here. Still the States 
were slow to act and it wa.s not until 1890 that the first step was 
taken, by New York, with a law requiring candidates to file 
statements of campaign expenses, Colorado and Michigan fol- 
lowed to like effect in the next year. Massachusetts proceeded 
somewhat more elaborately in 1892, and in 1893 Michigan added 
to her law a specification of what her Legislature thought to be 
proper objects of expenditure, forbidding all else. Most of the 
other States have followed wth partial and insufficient borrow- 
ings from the English law; and Congress, hesitating to go beyond 

1 Edward M. Shep.wd, Marlin Van Burm, 146, 140. 

> Sirty feare in Public Affairs, n, 14. 
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their example, has enacted for Federal elections a statute equally 
futile. 

Nowhere have the results been what was hoped. The experi- 
ence strikingly illustrates the singular and well-nigh inexphcable 
difference between the English and American way of reforming, 
or for that matter between the two ways of handling almost 
every problem in political science. 'ISTien once England attacks 
an evil, she is lilmly to go the whole distance. American Legis- 
latures and the American Congress are likely to cut off the dog’s 
tail by inches, So it was with what we call the Australian ballot. 
In its home and wherever in the English dominions it has been 
adopted, unless some exception has escaped my notice, it has not 
carried party designations. We took part of the system, but 
omitted that feature and are only now, in a few States, approach- 
ing the genuine thing. So it has been in the matter of corrupt 
practices. 

England achieved a reasonable degree of gain because at one 
stroke it accomplished five purposes: (1) publicity as to expendi- 
tures; (2) a scale of maximum expenditure; (3) prohibition of a 
substantial number of useless or undesirable classes of expendi- 
ture, with restriction of others within narrow limits; (4) ade- 
quate penalties; (5) the enlistment of self-interest or party in- 
terest as a motive for securing the enforcement of the law. 

We have copied the first and second with varying success. We 
have gone nowhere nearly so far as we ought in the prohibition of 
certain specific classes of expenditure or the Hmitation of others. 
Wo have not provided adequate penalties. And we have made 
it of personal importance to nobody to enforce the law. 

The result is that our corrupt practices acts are a good deal of 
a farce, a pretense of virtue that may appease the clamor of 
righteousness, but satisfies nobody who comes in actual contact 
with their operation. The trouble is that these laws embarrass 
the honest man, who is not the man wc want to hit; and do not 
embarrass the lawless man, who is the man we are after. Their 
only considerable eSect has been to attract some attention to the 
larger uses of money in politics. It is not even clear that they 
have created censorious opinion to any influential degree. Al- 
though they have been on the statute books for years, the aggre- 
gate of expenditure has grown strikingly, perhaps alarmingly. 
From the figures in the admirable study of “Party Campaign 
Funds,” by James J. Pollock, Jr., it appears tliat the Republican 
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and Democratic National Committees disbursed $2,211,396.87 
in 1912; $3,967,860.95 in 1924. In tide latest campaign, that of 
1928, the Republican National Committee reported receipt of 
$3,814,815.45, disbursement of $3,529,178.25. The Democratic 
National Committee reported receipt of $3,844,958.43, disbm’se- 
ment of $5,342,349.89. This made the total of disbursement in 
1928, $8,871,528.14, considerably more than twice as much as four 
years before. 

To this is to be added an unknown number of millions re- 
ceived and disbursed by State and local committees, as well as 
the expenditure by the horde of candidates. The State Commit- 
tees of Ohio reported in 1914 disbursements of $81,166.32; in 
1922, $186,239.74. Those of New York reported in 1914, $219,- 
812.18; in 1922, $453,620. (These were the “ off-years,” with no 
Presidential campaign.) Comparative 6gures in the matter of 
expenditure by or in behalf of individual candidacies are not to 
be had, but even rumor never attributed to American campaigns 
in the nineteenth century anything Uke what wc have learned 
of recently. In 1926 the campaign funds for five candidates seek- 
ing nomination for Governor or United States Senator in Penn- 
sylvania totaled almost $2,800,000. That same year almost a 
million dollars is known to have been spent in the Illinois cam- 
paign for the Republican nomination for United States Senator. 

Such figures, taken by themselves, do not necessarily prove 
delinquency on the part of any one, nor should they necessarily 
cast odium on those concerned. In view of the size of the electo- 
rates in Pennsylvania and lUinois, every dollar may have been 
spent within the law as it now stands, and spent for what has 
hitherto been held a commendable purpose. This consideration 
makes it gravely doubtful whether the United States Senate was 
wanunted in the dictum it attached in January of 1922 to its 
resolve that Truman H. Newberry had been duly elected Sena- 
tor from the State of Michigan. Whether or not the amount 
expended in his behalf had been a few thousand doDars in excess 
of the $195,000 fully reported or openly acknowledged, the 
Senate declared; "The expenditure of such excessive sums in 
behalf of a candidate, either with or without his knowledge and 
consent, being contrary to sound public policy, harmful to the 
honor and dignity of the Senate, and dangerous to the perpetuity 
of a free government, such excessive expenditures are hereby 
severely condemned and disapproved.” 
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Sturdy, brave words these, but perhaps beside the mark. 
More than a million persons vote in Michigan, and twenty cents 
apiece for their enlightenment may not be so very excessive a 
sum. To be sure, that is a good deal higher than Congi'ess has 
since made the maximum, for in 1925 it said a candidate for the 
Senate should not spend more than three cents for every vote 
cast in the previous election and in no case more than !|25,000. 
Three cents would hardly pay for one circular, in a sealed en- 
velope, to every voter. However, no attempt was then made to 
put a limit on what othera might spend in a candidate’s behalf, 
and though in the following year a bill was reported to close that 
door, it did not become law. 

The real question is not how much money shall be spent, but 
who shall contribute the money necessary to have an interested 
and informed electorate. 

At present the money comes from private sources and in their 
privacy lies one of the serious dangers. Some of the motives are 
innocuous, or even praiseworthy, such as party zeal or personal 
friendship. More ominous are the motives springing from merce- 
nary interest. With the tremendous growth of wealth and partic- 
ularly because of its concentration in the conscienceless corpor- 
ate form, the menace here has become vital. The public awoke 
to it when the New York committee investigating insurance com- 
mittees reported in 1906 that these companies had been maldng 
large contributions to political campaigns. That was, to be sure, 
not a new thing, for it had been understood ^n years before 
that "frying the fat” out of corporations had become a common 
practice, but it seemed a particularly offensive thing that the 
money of life insurance policy holders should be used for such 
purposes and there was quick response in the way of prohibitions 
by States and the nation. It was supposed that the evil had been 
virtually suppressed, hut twenty years later it cropped up in the 
shape of large contributions made by men in control of great 
corporate interests, ostensibly out of theii’ own pockets, but pre- 
sumably at the ultimate expense of stockholders, and anyhow 
from purely mercenary motives, for the contributions were made 
to the funds of both parties at the same time and manifestly for 
the purpose of buying favors and good-will. 

Judging by party platforms, academic writings, and the 
floundering of legislators, there are still many who think public- 
ity the panacea. To my mind it is at most a palliative. As such 
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it deserves some mtelligence of application. Those of us who 
have been making reports might be consulted. Wc would come 
near being unanimous in saying that their visible consequence 
is almost nil. The detail of the reports that must be filed by 
candidates before the voting, whether at primary or election, 
rarely if ever reaches the observation of the voters. Those filed 
after the voting are forgotten before the next campaign comes 
round, Only in the rare cases of contested elections or legislative 
investigations are they ever examined by other than the officials 
with whom they are filed. They are not worth the pains as things 
now go. 

Perhaps they would accomplish more were it required, as in 
New Hampshire and Georgia, that they be published in several 
newspapers. There is something in the suggestion of Doctor 
Pollock 1 that they be put into a public document after every 
campaign, though as a matter of fact all such public documents 
get very small circulation, interestmg only students and the 
curious. As far as they told the truth about items of expenditure, 
they would be without effect, for there would be no serious criti- 
cism of legitimate items. Men are not going to incriminate them- 
selves by reporting things the law forbids. Probably this could 
be met by nothing short of requirement that all expenditure be 
made through some agency presumably above perversion, as in 
New Jersey, where no campaign manager may authorize au ex- 
penditure unless the amount required is on deposit in some na- 
tional or State bank or trust company, and no expenditure is to 
be made by any one unless on a written order made on a re- 
quired form by a campaign manager.® 

Honest ioformation about the source of campaign funds would 
be harder to ensui'e. The palpable fact is that under present laws 
the disclosure of reprehensible sources is accidental. The man 
who breaks the law from venal motives or even those he feels 
may be questioned is likely to lie about it, or to evade. 

In view of these considerations, after personal contact with the 
operation of Corrupt Practices Acts during the greater part of 
the time since one was adopted in Massachusetts, after faring 
in various attempts to improve the Massachusetts law and 
watching others, after observing the futility of the Federal law, 
I am coming to the belief that there is only one way to stop the 

‘ JParfp Campaign Funds, 213. 

’ JVew Jersey Lam, 1920, cited by Pollock. 
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excessive and dangerous use of money in elections, and that is 
to stop its contribution or expenditure by individuals, whether 
candidates or others, in any individual capacity. 

Recognize that there are two purposes for spending money in 
politics. One is to advance principles; the other is to elect men to 
embody J;he public will in law, or to administer the law. Contri- 
bution and expenditure for the first of these, which may be other- 
wise called the shaping of public opinion, presents a problem by 
itself. It has recently been brought to the front by the disclosure 
of large and systematic outlay in connection with public utilities, 
as well as with the battle over prohibition. The topic is interest- 
ing and may become vital, but to discuss it at this point would 
take us too far away from the immediate issue, that of the use of 
money for the election of men to carry out opinions which we 
may assume to have been formed. Of course the line cannot be 
sharply diwn. There is contribution and use with the advance- 
ment of a principle the larger motive, but it is found to an un- 
important degree in that half of the process which concerns 
nomination, and equally unimportant is it in the other half as 
far as concerns contribution by candidates and their friends. 
Furthermore, self-interest often masquerades under the guise of 
principle. 

Taking all the factors into account, it is safe to conclude that 
genuine public spirit, disinterested, altruistic, accounts for but 
a relatively small part of campaign contribution, and not enough 
to turn the scale against stopping the selfish use of money. It 
should not prevail against the consideration that the election of 
men to office in order to embody the public will in law, and to 
carry out that wfil, is primarily a public interest and concern, 
not a private interest and concern. The stake of the public is 
far greater than that of any of its parte. Self-interest should not 
control There are, indeed, those who think that the best govern- 
ment wiU result from the competition and conflict of self-interest, 
but that is not the conception now prevalent. 

John Stuart Mill declared it to be his fixed conviction that a 
candidate ought not to incur one farthing of expense for under- 
taking a public duty. Said he; ^ “Such of the lawful expenses of 
an election as have no special reference to any particular candi- 
date ought to be borne as a public charge, either by the State or 
the locality.” Presumably Mill had in mind the official expenses 

‘ AuioUographv, 280. 
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that with a? are met out of the public treasury, but in England 
then fell on the candidates. His statement, however, was broad 
enough to cover much of the expenditure of central committees, 
and whether he meant that or not, it should commend itself to 
anybody who believes that parties exist for public ends rather 
than private interests. * 

Mill went on to say: “If members of the electoral body, or 
others, are willing to subscribe money of their own for the pur- 
pose of bringing, by lawful means, into Parliament some one who 
they think would be useful there, no one is entitled to object.” 
Is that really the case? Keeping always the personal phase in 
mind, why may there not be sound objection if the result is to 
favor the candidate with wealthy friends to the detriment of the 
candidate whose friends have not been equally fortunate in one 
particular field of endeavor, namely, the amassing of money? Is 
there nothing to be said on the ground of the obligations a 
candidate, thus helped, may feel he must recognise? What 
public gain can come from making elections a contest between 
check books? Only one suggests itself — the greater enlighten- 
ment of the voters. This, however, is a public concern that ought 
not to be left to the accidents of private interest. 

Mill’s next proposition seems to mo irrefutable. “ That the ex- 
pense, or any part of it,” he says, “should fall on the candidate, 
is fundamentally wrong; because it amounts in reahty to buying 
his seat. Even in the most favorable supposition as to the mode 
in which the money is expended, there is a legitimate suspicion 
that any one who gives money for leave to undertake a public 
trust, has other than public ends to promote by it; and (a con- 
sideration of the greatest importance) the cost of elections, when 
borne by the candidate, deprives the nation of the services, as 
members of Parliament, of ah who cannot or will not afford to 
incur a heavy expense." 

Leaving the general proposition, and looking for a moment at 
details, how many forms of expenditure can you find that, as 
things now go, accomplish any direct benefits save those that 
accrue to the advantage of the man or party with the longer 
purse? Separate from the rest the forms of expenditure that 
directly benefit the public as a whole, and it will be seen that 
they almost exclusively concern the enlightening, the informing, 
and the instructing of the voter. These things are now accom- 
pliahecl, to greater or less degree, by the spoken word through 
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meetings and the radio, by the printed word through the columns 
of the press and the mails. 

To furnish at the public charge places of assembly for public 
purposes is fast coming to be legitimate and desirable. The 
principle has already been recognized in many urban “ commu- 
nity centers,” where cities have provided spacious buildings 
partly that neighborhoods may have meeting-places for purposes 
of just this sort. As for the radio, the tentative suggestion might 
be hazarded that sending stations could be prohibited from re- 
ceiving payment for time used in discussing matters of a political 
nature, in which case the owners would probably find it to their 
own advantage to put prominent speakers “on the air,” just as 
they now do sundry entertainers. If they were not fair to all 
sides, they would quickly get into trouble. 

Political advertising has become a serious and dubious method 
of outlay. The public may reasonably look to the news columns 
of the journals for a fair presentation of facts, and to the edito- 
rial columns for judgments unbiased by money considerations. 
Political advertising imperils these things. Fortunately our pub- 
lishers as a class have hitherto kept apart the countmg room 
and the editorial room, but they may not always resist tempta- 
tion, and even now there is ground for fear that in some instances 
the dollar counts. Billboard and street car advertisements go in 
damage beyond giving unfair advantage to the larger bank 
account, in so far as they present the catchword and the slogan 
instead of argument. Photographs make a costly appeal that 
should have no place in public affairs. They are both irrelevant 
and adventitious. Physiognomy may be one of the fine arts but 
it is not one of the exact sciences. Ought the choice of a Senator 
to vote on our entry into the World Court depend on whether he 
is shown to part his hair in the middle or to be delightfully bald? 

The money now spent on wasteful and sometimes harmful 
uses of printer’s ink could for the public benefit be better spent 
on submitting information and argmnent directly to the individ- 
ual voter through the mails. At present they are costly avenues 
of instruction when constituencies number tens or hundreds of 
thousands of voters. Why should not the post-office be opened 
in this particular for a public service at public expense? In Eng- 
land any candidate can send, free of postage, to each registered 
elector in his constituency one postal communication contain- 
ing only matter relating to the election and not exceeding two 
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ounces in weight. ’ By the suffl-age measure enacted in J apan in 
1925, a candidate may send one letter gratis to each voter in his 
district. If election is a public concern, what is more logical than 
for the public to pay the cost of conveying the necessary infor- 
mation to itself? 

Go a step farther and ask why the public, rather than the 
candidate, should not pay for the cost of printing that informa- 
tion. Looking in that direction is the Oregon “candidates’ 
pamphlet,” which has been issued by the State since 1908, but 
only the binding and distribution are paid for out of the public 
treasury, the cost of the printing being borne by the political 
parties at the rate of S50 a page.® There can jee no excuse for this 
except illogical thrift. If part of the cost is properly a public 
charge, so is the rest. 

It is this matter of expense that Doctor Pollock holds responsi- 
ble for the repeal of publicity laws in some States where they 
have been tried. Yet it is arguable that in this particular, as in 
all other matters of campaign expenditure, the system of private 
expenditure is in the long run more burdensome to the commu- 
nity than would be that of public expenditure. All outlay diffuses 
itself more or less and individual wastes become a general loss. 
The thing will be done anyhow. It ought to be done. The way 
we do it now is terribly wasteful. As good as a guess as any is 
that we are spending 120,000,000 in every national campaign. 
The total may be more or less than that, but at any rate is huge. 
Another guess is that from quarter to half of this is wasted, that 
is, produces no effect reasonably proportionate. Of course no- 
thing but a guess is possible, but anybody who has had a share 
in the activities of a campaign knows the waste would wring the 
heartstrings of any business man. 

Much of this could at once be saved by prohibiting those ex- 
penditures that clearly accrue to the benefit only of the wealth- 
ier candidate or the party with the larger campaign fund, such 
as transportation to the polls, checkers and other workers at the 
polls, unnecessary employees at headquarters, banners, buttons, 
bands. It is argued, to be sure, that some of these ttogs have 
important value through arousing interest in campaigns and 
issues, but we seem to have suffered nothing through the general 
abandonment of the torchlight procession and the g;reat lessening 

1 8 Gso. V, ch. 64, S 0 C. 33. Cited by PoUoafc. 
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in the use of flags. Furthermore a good part, or rather a bad 
part, of the outlay for workers is nothing but an indirect form of 
bribery. The sooner these things are cut out, the better. 

Already some of our. States have recognized this. When Earl 
K. Sikes published his thorough study of "State and Federal 
Corrupt-Practices Legislation” in 1928, thirteen States had 
made it unlawful to pay for the conveyance of voters to the 
polls. If this should be extended to cover payment of railroad 
fares, this in itself would end what is no small drain on party 
chests and on the pocketbooks of sundry over-anxious candi- 

In various ways the public treasury has taken over a material 
part of campaign expense, such as that for the printing of ballots, 
the furnishing of polling places and officials, the guarding of the 
polls. There is no reason to suppose we have reached the end of 
the march. If it goes as far in the next hah-centnry as it has gone 
in the latest, the country will have come near taking over aU the 
load. 

The progress may be the faster in one of two directions, that 
immediately concerning candidates, or that concerning commit- 
tees. The simpler and easier step would be to prohibit entirely 
any outlay by candidates, other perhaps than that now recog- 
nized by statutes as distinctly personal, such as traveling ex- 
pense. With committees the case is different. The legitimate 
performance of their useful functions costs money. Is there any 
logical reason why it should not be supplied by the governmental 
unit concerned? Proposal of this was made to Congress by Presi- 
dent Eoosevelt in his annual message of 1907. He said he was 
well aware that it would take some time for people so to familiar- 
ize themselves with such a proposal as to be willing to consider 
its adoption. It has in fact been winning approval but slowly, 
yet not a few thoughtful men of high standing and of long experi- 
ence in affairs political have given it their support. Perhaps 
like many reforms that have been long in the incubating, when 
some day it breaks through the shell, it will grow fast. 

Mr. Roosevelt met one of the arguments for old ways by sug- 
gesting that no party receiving campaign funds from the treas- 
ury should accept more than a fixed amount from any individual 
subscriber or donor. Of late years the principle this involves has 
been recognized in sundry systematic attempts to finance cam- 
paigns, at least in part, by a large number of small subscriptions. 
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No serious objection to this presents itself, but on the other hand 
it has the manifest benefit of giving the electorate at large a 
chance to show its interest in this or that platform or candidate 
by a share that can have no mercenary implication, but will 
helpfully attest sympathy or conviction. Our experience with 
many kinds of social undertakings has shown that there is no 
better way of arousing and continuing interest in them than the 
widespread canvass for money support. It may well supplement 
reasonable contribution from the pubhc treasury. 

Perhaps the problem of new parties and independent candi- 
dacies could be solved by having the pubHc treasury match what 
might be raised through moderate private subscription. This, 
however, should be strictly limited, as in a country where the 
two-party system is ihe accepted order, it would be inconsistent 
to stimulate insurgencies. A multiplicity of candidates, though, 
is not much to bo feared. That was predicted when the primary 
election system was in the making, but it has not so turned out. 
The prospect of wounded pride or loss of prestige that would be 
brought by overwhelming defeat has proved enough to keep the 
number of aspirants within bounds. 

Colorado set a laudable example by statutory recognition of 
the theory that justifiable election expenditures may properly be 
a public charge. In 1909 at the instigation of Governor Shafroth 
it enacted a law ^ declaring that “the expenses of conducting 
campaigns to elect State, district, and county officers at general 
elections shall be paid only by the State and the candidates.” 
Under this Act the State was to give to each political party 
twenty-five cents for every vote cast by it at the last preceding 
election for its candidate for Governor. Candidates for salaried 
offices might give and expend in the aggregate not to exceed 
forty per cent of the first year’s salary; those for fee offices not 
more than twenty-five per cent of the fees for the last calendar 
year, Contribution by any other person or by a corporation to 
or for any party committee or any candidate, and the acceptance 
of any such contribution, was made a felony punishable by im- 
prisonment in the penitentiary for not e.xoeeding two years, or a 
fine not exceeding five thousand dollar’s, or both. Unfortunately 
the country lost the benefit of what would have been a most 
interesting exper-iment, for the Supreme Court of the State de- 
clared the law unconstitutional, in the case of People ex rel. 

1 Couitright, Colorado Slolulet, 2401-A. 
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Galligan, State Treaaui’er, et al. It is to be regretted that no 
opinion was filed. By one of the Justices I am informed that the 
chief objections were to the unequal treatment of parties and the 
lack of provision for any new party. It would not seem impossi- 
ble to meet these as well as sundry defects in matters of detail. 
Some State would do a service by testing the idea with a law 
more carefully drawn. 

The importance of the matter has been doubled by the grant- 
ing of the suffrage to women. Coming on top of the growth in 
population, this has brought the cost of what are looked upon 
as legitimate expenditures, in many contests for the higher 
offices, to a point almost prohibitive for any save the man of 
independent means. The less wealthy candidates must too often 
put themselves under unfortunate obligations to contributor's of 
campaign funds. Some feel themselves justified in recouping 
their outlay by methods inconsistent with honorable pubhc serv- 
ice. All suffer. The situation is demoralizing and dangerous. It 
ought to be met. 





CHAPTER XIX 

THEORIES OF REPRESENTATION 

It is unfortunate that our language furnishes no terms that may 
be used to set forth clearly and precisely the different concep- 
tions of representative government. Perhaps “deputy” comes 
nearest to conveying accurately one of the contrasted ideas; 
“representative,” the other. The lawyer may see in “deputy” 
the notion of agency; in “representative” the notion of trustee- 
ship. The expounder of political science may prefer to think of 
a "deputy” as an ambassador; of a “representative” as a pleni- 
potentiary. The man in the street may feel that the postman is 
a “deputy” or may think priest or pastor to be his “represen- 
tative.” At best these are all inexact applications, but taken 
together they may differentiate accurately enough. 

The two opposing ideas have been struggling with each other 
for centuries. First one wins the more acceptance, then the 
other. Just at present in English-speaking countries the deputy 
idea is winning and we are back where wc started, six or seven 
hundred years ago. It is beyond question that Parliament began 
as a matter of agency and not of representation. Its members 
gathered as agents to declare the will of their principals, not to 
consult about the good of the whole. At what time they be- 
came representatives rather than agents, deputies, delegates, 
nobody can say with precision. Yet it would be reasonable to 
set the time as that of the disappearance of wages, for the mem- 
bers, being looked upon as agents, were originally and long after- 
ward paid as such by their principals, that ia, those who sent 
them. The last member known to have received wages regu- 
larly was Andrew Marvell, the poet. Through the first eighteen 
years of the reign of Charles II he was returned by the mayor 
and aldermen of Hull. We find him asking for instructions as to 
how he should act. “ I desire that you wiU, now being the time, 
consider whether there be anything that particularly relates to 
the state of your town, or of your neighboring country, or of yet 
more public concernment, whereof you may think fit to adver- 
tise me, and therein to give me your instructions, to which I 
shall carefully conform.” 
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It was about this time that authoritative writers began to de- 
clare against the doctrine of agency and to assert that mem- 
bers of Parliament represented all the people of England, not the 
particular constituencies that chose them. Sir Bulstrode White- 
locke averred in his "Notes upon the King’s Writte for Choosing 
Members of Parlement XIII Car. II” (n, 330): “The citizens 
and bui’gesses are to have the same power with the knights; and 
the knights with them, when they are met in Parliament. They 
are not citizens and burgesses only for the places for which they 
serve; but they are then members of Parliament, serving for 
every county, city, and borough, in England, for the whole 
kingdom; and are obliged by the duty of Parliament men, to 
take equal care of the good and safety of every other county, 
city, and borough of England, as they arc to take of those which 
particularly chose them. So that now they are become 'knights, 
citizens, and burgesses of England.' And a defect of power in 
them, or an improvident choice of them, may hinder the busi- 
ness of the whole kingdom, wherewith every one of them is in- 
trusted,” 

Such doctrine carried little weight with the corporations of 
the boroughs. For example, in 1681 the freemen of the City of 
London instructed their four members of Parliament to refuse 
assent to money grants until security against Popery had been 
obtained. Perhaps it was this episode that led Algernon Sydney, 
in “Discourses concerning Government” (published in 1698 but 
written at least before 1683), to draw the distinction between 
members of the English Parliament and the delegates of the 
United Netherlands and Switzerland, going on to say: “It is not 
therefore for Kent or Sussex, Lewis or Maidstone, but for the 
whole nation, that the members chosen in those places are sent 
to serve in Parliament; and though it be fit for them as friends 
and neighbors (so far as may be) to hearken to the opinions of 
the electors for the informatiou of their judgements, and to the 
end that what they shall say, may be of more weight, when 
every one is known not to speak his own thoughts only, but those 
of a great number of men; yet they are not strictly and properly 
obliged to give account of their actions to any, unless the whole 
body of the nation for which they serve, and who are equally 
concerned in their resolutions, could be assembled. This being 
impracticable, the only punishment to which they are subject, 
if they betray their trust, is scorn, infamy, hatred, and an 
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assurance of being rejected, when they shall again seek the same 
power.” 

Dicey holds that the Septennial Act passed in 1716, lengthen- 
ing the term of Parliament from tlrree to seven years, proved to 
demonstration that in a legal point of view Parliament is neither 
the agent of the electors nor in any sense a trustee for its con- 
stituents.^ Nevertheless, whatever the legal point of view, the 
pendulum had begun to swing the other way, and within a 
generation of the time that act was passed, the agency idea was 
again conspicuous. Most of the boroughs sent instructions to 
their members to oppose Walpole’s unpopular Excise Bill of 
1733. Lecky tells us that when Walpole resigned, in January, 
1742, statesmen observed with concern the great force the 
democratic element in the country had almost silently acquired 
in the course of his long and pacific ministry. The increasing 
numbers and wealth of the trading classes, the growth of the 
great towns, the steady progress of the press, and the discredit 
that corruption had brought upon the Parliament, had all con- 
tributed to produce a spirit beyond the walls of the Legislature 
such as had never before been shown, except when ecclesiastical 
interests were concerned. Political agitation took new dimen- 
sions, and doctrines about the duty of representatives to sub- 
ordinate their judgments to those of their electors, which had 
scarcely been heard in England since the Commonwealth, wore 
freely expressed. 

Lecky goes on to cite “Paction Detected by the Evidence of 
Facts,” a remarkable pamphlet that went through many edi- 
tions and was ascribed to Lord Egmont. He had been an ardent 
opponent of Walpole, but was so much terrified at the aspect the 
country assumed after Walpole’s fall that he drew a lively pic- 
ture of what he termed “the republican spirit that had so 
strangely arisen.” He notices as a new and curious fact the 
“instructions” drawn up by some of the electors of London, of 
Westminster, and several other cities, to their representatives, 
prescribing the measures that were reqrrired, and asserting or 
implying “that it was the duty of every Member of Parliament 
to vote in every instance as his constituents should direct him in 
the House of Commons,” contrary to “the constant and allowed 
principle of our Constitution that no man, after he is chosen, is 
to consider himself as a member for any particular place, but as 

1 A. V. Dicey, law of the C<mstM.ion, 44, 
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a representative for the whole nation.” He complains that “the 
views of the popular interest, inflamed, distracted, and mis- 
guided as it has been of late, are such as they were never imag- 
ined to have been”; that “a party of malcontents, assuming 
to themselves, though very falsely, the title of the People, claim 
with it a pretension which no people could have a right to claim, 
of creating to themselves a new order in the State, affecting a 
superiority to the whole Legislature, insolently taking upon 
them to dictate to all the three estates, in which the absolute 
power of the Government, by all the laws of this country, has 
indisputably resided ever since it was a Government, and en- 
deavoring in effect to animate the people to resume into their 
own hands that vague and loose authority which exists (unless in 
theory) in the people of no country upon earth, and the incon- 
venience of which is so obvious that it is the first step of man- 
kind, when formed into society, to divest themselves of it, and 
to delegate it forever from themselves.” * 

Historically this was all wrong, but its vehemence throws light 
on the aspect the question had then taken and suggests that the 
issue was very much alive. The conservative view of it was pre- 
sented in more temperate language by Onslow, who was Speaker 
of the House of Commons from 1727 to 1761, and who has ever 
since been looked on as an authority on all parliamentary mat- 
ters. Onslow said: “Every Member, as soon as he is chosen, 
becomes a representative of the whole body of the Commons, 
without any distinction of the place from whence he is sent to 
Parliament. Instructions, therefore, from particular constituents 
to their own Members, are or can be only of information, ad- 
vice, and recommendation (which they have an undoubted right 
to offer, if done decently; and which ought to be respectfully 
received, and well considered), but are not absolutely binding 
upon votes, and actings, and conscience, in Parliament.” ^ 

Blackstonc, writing in 1765, naturally took the same view. 
“Every member,” he held, “though chosen by one particular 
district, when elected and returned, serves for the whole realm; 
for the end of his coming thither is not particular, but general; 
not barely to advantage his constituents, but the common 
wealth; to advise his majesty (as appears from the writ of sum- 
mons) ' de communi cormlio super negotvis guihusdam arduis et 

1 W. E. H. Lecky, Bwlory of England in to EioMeenlh Century, i, 429. 

* Hatsell, Precedmts, ii, 76n. 
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urgmtihus, regem, staium, et defensionem regni Anglia et ecclesioe 
Anglkanm cmcernentibus.’ And therefore he is not bound, like 
a deputy in the United Provinces, to consult with or take the 
advice of his constituents upon any particular point, unless he 
himself thinks it proper or prudent to do so.” ^ 

Should it be thought that this was all theoretical, casuistical, 
of no practical importance, let the impression be dissipated by 
recalling it was the very heart of the quarrel between the colonies 
and the mother country that ripened into the War of the Revolu- 
tion. “Taxation wntWt representation” was the cry that 
roused the colonists to battle. And ever since then, even to this 
day, the same cry has been sounded again and again to stir men 
for this or that cause. Recently we heard it in discussions of 
woman suffrage. Rarely is it correctly applied. Rarely is its 
meaning understood. Yet there are few phrases in the literature 
of political science that more importantly demand adequate 
conception and clear thinking. 

Mr. Speaker Onslow said: “That every Member is equally a 
Representative of the tohole (within which, by our particular con- 
stitution, is included a Representative, not only of those who 
are electors, but of all the other subjects of the Crown of Great 
Britain at home, and in every part of the British empire, except 
the Peers of Great Britain) has, as I understand, been the con- 
stant notion and language of Parliament.” ^ 

If this was the case, then a British subject in Massachusetts 
Bay or Virginia was represented in Parliament just as much as if 
he were living in London. The accident of voting or not voting 
had nothing to do with the question. As a matter of fact only a 
small part of the men actually in the British Isles themselves 
took any part in electing members of Parliament. In theory, 
election and representation were difierent things. One was the 
mechanical device by which the other was brought into action. 

Otis and the Adamses and the other American remonstrants 
did not view the case in that light. They held they were not 
represented in Parliament inasmuch as they had no share in 
sending anybody there. So they believed they were victims of 
“taxation without representation,” This was one of those happy 
phrases that make a strong popular appeal, but will not bear 
critical inspection. Often, however, such phrases have their 
source in right. Often they guide the mind to a just conclusion, 

* i, 159. * Hateell, Precedenis, Hi 76 ni 
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although by paths not those of logic. In this particular instance, 
the defect in theory may be suggested by the fact that nowhere 
in the world then prevailed, and nowhere to-day prevails, such 
a thing as taxation with representation, that is, a general tax 
levied upon only those persons who are directly represented in 
the taxing body. Always the tax falls upon some persons who 
are represented only indirectly, and often they outnumber those 
who are represented directly. There would not be taxation with 
representation even if only those who voted were taxed, unless 
they all voted for the same man. The minority, those who vote 
for the losing candidate, are unrepresented in the sense that 
their nominal representatives are not their choice and are not 
presumed to express their views. 

Furthermore, the colonists were taxed by a Parliament in 
which the House of Lords had-an equal voice with the House of 
Commoua. It could not, indeed, originate money bills, but it 
shared in their enactment. Sru-ely the Lords represented the 
colonists as much as they represented any other Englishmen. 
Of course it might be said that they represented nobody but 
themselves, yet in theory they too have spoken for England. 
They have been representatives chosen by the accident of birth 
instead of the accident of ballot. 

The Docthine of Instructions 

It is to be noted that the most eloquent friend of the colonies, 
Edmund Burke, preached a doctrine of representation quite 
inconsistent with the colonial view. That was not the main point 
in his famous “Speech to the Electors of Bristol,” but was a 
logical corollary. In 1774 he was asked to be a candidate for 
Bristol. In the course of the poll, an opponent raised the issue 
of instructions to representatives. Upon the announcement of 
Burke’s election, that statesman addressed his constituents in a 
speech ever since held to set forth so well the representative 
relation that the part of it referring thereto may usefully be here 
quoted in full: 

“Certainly, gentlemen, it ought to be the happiness and glory 
of a representative, to live in the strictest union, the closest 
correspondence, and the most unreserved communication with 
his constituents. Their wishes ought to have great weight with, 
him; their opinion high respect; their business unremitted atten- 
tion. It is his duty to sacrifice his repose, his pleasures, his 
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satisfactions, to theirs; and, above all, ever, and in all cases, to 
prefer their interest to his own. But, his unbiased opinion, his 
mature judgment, his enlightened conscience, he ought not to 
sacrifice to you; to any man, or to any set of men living. These 
he does not derive from your pleasure; no, nor from the law and 
the constitution. They are a trust from Providence, for the 
abuse of which he is deeply answerable. Yom‘ representative 
owes you, not his industry only, but his judgment; and he be- 
trays, instead of serving you, if he sacrifices it to your opinion. 

“My worthy colleague says, his will ought to be subservient 
to yours. If that be all, the thing is innocent. If government 
were a matter of will upon any side, yours, without question, 
ought to be superior. But government and legislation are 
matters of reason and judgment, and not of inclination; and, 
what sort of reason is that, in which the determination precedes 
the discussion; in which one set of men deliberate, and another 
decide; and where those who form the conclusion are perhaps 
three hundred miles distant from those who hear the argu- 
ments? 

“To deliver an opinion, is the right of all men; that of con- 
stituents is a weighty and respectable opinion, which a repre- 
sentative ought always to rejoice to hear; and which he ought 
always most seriously to consider. But authoritative instructions; 
mandates issued, which the member is bound blindly and im- 
plicitly to obey, to vote and to argue for, though contrary to the 
clearest conviction of his judgment and conscience; these are 
things utterly unknown to the laws of this land, and which arise 
from a fundamental mistake of the whole order and tenour of 
our constitution. 

“Parliament is not a congress of ambassadors from different 
and hostile interests; which interests each must maintain, as an 
agent and advocate, against other agents and advocates; but 
parliament is a deliberative assembly of om nation, with one 
interest, that of the whole; where, not local purposes, not local 
prejudices ought to guide, hut the general good, resulting from 
the general reason of the whole. You chuse a member indeed; but 
when you have chosen him, he is not a member of Bristol, but he 
is a member of parliament. If the local constituent should have 
an interest, or form a hasty opinion, evidently opposite to the 
real good of the rest of the community, the member from that 
place ought to be as far, as any other, from any endeavour to 
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give il effect. I bog pardon for saying so much on this subject. 
I have been unwilhngly drawn into it; but I shall ever use a 
respectful frankness of communication with you. Your faithful 
friend, your devoted servant, I shall ever be to the end of my 
life ; a flatterer you do not wish for. On this point of instructions, 
however, I think it scarcely possible, we can ever have any sort 
of difference. Perhaps I may give you too much, rather than too 
little trouble.” 

Keverthcless contrary views were making headway. The 
general election of that very year appears to have been the first 
occasion on which the custom of exacting pledges from candi- 
dates at elections prevailed so far as to attract public notice. 
Many popular questions, May tells us, especially the differences 
with America, were then under discussion; and in many places 
tests were proposed to candidates, by which they were required 
to support or oppose the leading measures of the time. Wilkes 
was forward in encouraging a practice so consonant with his own 
political principles; and volunteered a test for himself and his 
colleague. Sergeant Glynn, at the Middlesex election, Many 
candidates indignantly refused the proposed test, even when 
they were favorable to the views to which it was sought to 
pledge them.‘ 

By the way, it is related of Wilkes that when asked how it was 
possible to allow his judgment to be fettered by such a rabble as 
had instructed him, he answered, “Oh, as to that, I always take 
care to write my own instructions.” 

As the years went by, the views of Burke appear to have won 
more supporters than those of Wilkes. If the personality of the 
men had anything to do with it, your true conservative would 
say it was because Burke was a statesman and Wilkes was a 
demagogue. Whatever the cause, the first hah of the nineteenth 
century saw at any rate the mastera of English political thought 
united on the side of Burke. Typical of their position was the 
attitude of Sir G. G. Lewis. According to the unquestionable 
theory of representation, he said, in 1832, a representative is 
neither an advocate to plead the cause of his constituents, nor 
is he merely their organ, obeying their instructions with just so 
much discretion as a lawyer exercises on behaK of his client; hut 
he is a member of the sovereign legislative body, acting by no 
delegated authority, entitled to form an independent judgment, 

‘ Oonsiitutional Bistory 0 } Snyland, i, 418. 
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legally answerable to none for his conduct, but bound by a moral 
obligation to vote for the good of the whole community^ 

About the middle of the century the pendulum had begun to 
swing back. A critic in iJie ‘‘Edinburgh Review” for October, 
1852, lamented over what was happening; “In place of selecting 
men, constituencies pronounce upon measures; in place of choos- 
ing representatives to discuss questions and decide on proposals 
in one of three coordinate and coequal bodies, the aggregate of 
which decree what shall be enacted or done, electors consider and 
decree what shall be done themselves. It is a reaction toward the 
old Athenian plan of dnect government by the people, practised 
before the principle of representation was discovered.” 

The heresy was not to spread without protest from high places. 
Lord Brougham came out with a weighty restatement of the 
Burke doctrine. It was in his work on “The British Constitu- 
tion,” published in 1860. “The essence of Representation,” he 
declared, "is that the power of the people should be parted with, 
and given over, for a limited period, to the deputy chosen by the 
people, and that he should p^orm that part in the government 
which, but for this transfer, would have been performed by the 
people themselves. It is not a Representation if the constituents 
so far retain a control as to act for themselves. They may 
communicate with their delegate; they may inform him of their 
wishes, their opinions, their circumstances; they may pronounce 
their judgment upon his public conduct; they may even call upon 
him to follow their instructions, and warn him that if he dis- 
obeys they will no longer trust him, or reelect him, to represent 
them. But he is to act — not they; he is to act for them — not 
they for themselves. If they interfere directly, and take, the 
power out of his hands, not only is the main object of Repre- 
sentation defeated, but a conflict and a confusion is created that 
makes the representation rather prejudicial than advanta- 
geous, , . . 

“Nothing can be more inconsistent, or indeed more absurd, 
than for men to meet in order to vote as they have been ordered; 
nor can anything be more preposterous than for those men to he 
selected with care in order to perform this mechanical task. It 
is not of the least importance who are chosen for the purpose. 
Kay, it is not of the least importance by whom thoy are chosen. 
Men appointed by any other power in the State would be just 

* Remarks on the Use and Ahise of Some Political Toms, 104. 
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as capable of giving the pr^cribed votes, as the representatives 
the most carefully selected by the people themselves. 

"Some have with little reflection maintained that a general 
discretion may be given to the deputy, but that on occasions of 
extraordinary importance he must obey the instructions of his 
constituents. Who is to determine what is and what is not an 
important occasion? Do we not know that the important meas- 
ure always means the present measure, and that the people ever 
give that name to the matter in hand, ever confine their atten- 
tion exclusively to the affair of the day? Besides, suppose we 
had any test of relative importance, the very occasions of 
highest moment are precisely those upon which it is the most 
inexpedient that the direct interference of the people should be 
allowed.'’ '■ 

And farther on; "He represents the people of the whole 
community, exercises his own judgment upon all measures, 
receives freely the communications of his constituents, is not 
bound by their instructions, though liable to be dismissed by not 
being reelected in case the difference of opinion between him and 
them is irreconcilable and important. The people’s power being 
transferred to the representative body for a limited time, the 
people are bound not to exercise their influence so as to control 
the conduct of their representatives, as a body, on the several 
measures that come before them.” ^ 

Brougham and all the other theorists of like belief could not 
check the tide. In the last fifty years it has set steadily back 
toward the original idea of agency. Burke’s view, says Sidney 
Low, writing of things as they have become in recent years, is 
not at all the view of a representative’s functions taken by the 
members of a modern Liberal or Conservative Association. 
They do not send him to Parliament to exercise his independ- 
ence; they would be particularly annoyed and irritated if he did; 
and they scrutinize his votes with jealous care, in order that they 
may take him to task speedily, and with no superfluous delicacy 
or reserve, if he shows any dangerous tendency in that direction. 
A member of Parliament is elected to vote for a particular 
ministry, or to vote against it. He is the delegate of his constit- 
uents, or rather of that active section of his constituents which 
assumes the local management of political affairs,® 

' The British Constitution, Worhs, vol, xi, 36, 36. 

* Itxid., XI, 94. • The Gmemanoe of Enghmii, 63. 
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The question has reached the courts. When the Labor Party- 
gained strength enough to send numerous members to the House 
of Commons, the need of their support led to the levying of 
assessments on union members to provide wages. The right to 
do so was brought in question and was at first decided in favor 
of the unions. The court of appeal reversed this. One of its 
members, Lord Justice Moulton, took the ground that the rule 
of the society was void as against public policy. It was in 
November, 1908, that he said a member of Parliament “has 
accepted a trust toward the public; and any contract, whether 
for valuable consideration or otherwise, which binds him to 
exercise that trust in any other way than as on each occasion 
he conscientiously feels to be best in the public interest, is illegal 
and void.” Nor would it make any difference if before or at the 
election the candidate avowed his intention to be thus con- 
tractually fettered, for the majority who elected him could not 
waive the rights of the minority in this respect, An appeal to 
the House of Lords (the five law lords sitting) was unanimously 
dismissed. Lord James said: “The effect of this rule and others 
that exist is that a member of the trade union is compelled ‘to 
answer the Whip of the Labour Party,' I construe this condition 
as moaning that the member undertakes to forego his own judg- 
ment, and to vote in Parliament in accordance with the opinion 
of some person or persons acting on behalf of the Labour Party. 
And such vote would have to be given in respect of all matters, 
including those of a most general character — such as confidence 
in a Ministry or the policy of a Budget — matters unconnected 
directly at least with the interests of labour.” Ho held that sup- 
port of a member under such conditions was not within the 
powers of a trade union, but he did not take up the broad con- 
stitutional question affecting the general support of members. 
Lord Shaw said a member who accepted a seat in the House of 
Commons under such conditions had put himself under a con- 
tract to place his vote and action in subjection to the Labor 
party, as against what he might judge to be the real interest of, 
the constituency that elected him, or against what he might 
regard as the true Ime of service to the whole realm. Such sub- 
jection was not compatible -with the spirit of the parliamentary 
constitution or with the independence and freedom that had 
hitherto been held to lie at the basis of representative govern- 
ment in the United Kingdom. 
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Nevertheless members chosen by the Labor party continued 
to endure leading strings. Likewise in Australia, where the 
Labor party is still more formidable, its candidates make a for- 
mal pledge to do their utmost to carry out the principles em- 
bodied in the party platform. They promise on all questions 
affecting that platform to vote as a majority of the party mem- 
bers in Parliament may decide. Substantially the same has been 
the policy of the Socialists of the United States. 

The Impeeative Mandate 

On the Continent of Europe the doctrine of instructions, or 
what is frequently there spoken of as the imperative mandate, 
has met with little favor. The notion that a man was to repre- 
sent only his constituency, and therefore be nothing but its 
mouthpiece, was resisted at the very outset of genuinely repre- 
sentative institutions, when in France the States General be- 
came a single Assembly. The Grand Master of Ceremonies, at 
the order of Louis XVf, came to command the delegates of the 
Third Estate to leave the Throne Room, where they persisted 
in sitting. Mirabeau proudly replied: “Go tell those who sent 
you that we are here by the wiU of the people.’’ The Constitu- 
tion of 1795 read (52) : “The members of the legislative body are 
not representatives of the departments which have elected them, 
but of the whole nation, and no specific instruction shall be given 
them.” 

The principle disappeared in the Constitutions established 
under Napoleon, wherein the terms national representative and 
national representation were carefully avoided. When the 
Emperor was greatly dissatisfied with the Deputies (convoked, 
in 1813, in consequence of his disastrous campaigns, after the 
Deputies had been disregarded during Ms imperial reign), he 
said to a deputation of them: “And who are you? Not the 
representatives of the nation, but the deputies of the depart- 
ments.” The original principle did not reappear in France until 
the Constitution of the Republic of 1848. It was put into the 
Constitution of the Third Republic and continues to be the 
declared policy. However, it is not uncontested. Of late years 
the electors have been attempting more control and many a 
French Deputy now looks on himself as an agent. The struggle 
between this and the tmstee idea is one of the causes for the 
alternations between scrulin de lists and scrutin d'amndisse- 
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ment, for of course election of a single Deputy brings greater 
chance of accountability to the particular electorate than elec- 
tion by general ticket. 

The political philosophy of the French Revolution spread to 
neighboring lands. The prohibition of specific instructions 
appeared in the Constitution of the Cisalpine Republic of 1797. 
The Constitution or "Edict” of the Grand Duchy of Hesse, of 
1820, said that no member of the first or second chamber could 
exercise his vote by proxy (which would have been as an agent), 
nor should he receive instructions. Belgium incorporated the 
principle in her Constitution of 1831. Then with the revolution- 
ary agitations of 1848 the theory gained a wider foothold. It 
appeared in the Sardinian “SLatuto” of that year, which became 
the Constitution of the Kingdom of Italy; in the Swiss Consti- 
tution of the same year as to the members of the Federal Assem- 
bly; in the Hungarian constitutional acts of the same period; and 
in the Constitution drawn up by the Parliament of Frankfort. 

In 1850 it was embodied in the Prussian Constitution, from 
which it was copied by the Constitutions of the North German 
Confederation and then by the German Empire. Germany said : 
“The members of the Reichstag are the representatives of the 
people as a whole, and shall not be bound by orders or instruc- 
tions.” With the Bundesrath (the upper House) it was differ- 
ent. The delegates there voted according to the instructions of 
their home governments, and the Constitution expressly de- 
clared that votes not instructed should not be counted. This was 
on the theory, of course, that they were ambassadors. Lowell 
tells us this provision did not mean that a delegate must produce 
his instructions before being allowed to vote. On the contrary 
the Bundesrath appears to have taken no cognizance of his 
instructions, which might, indeed, be of any kind, including an 
authority to vote as the delegate thought best; and it was even 
asserted that a vote was valid whether it was in accord with the 
instructions or not. The provision in the Constitution was 
probably a mere survival; but it has been suggested that its 
object was, on the one hand, to allow a delegate to excuse him- 
self from voting on the plea that he had not been instructed, and 
on the other to m.ake it clear that a vote could be taken, although 
the delegates had not aH received their instructions, thus taking 
away an excuse for delay that might otherwise have been urged.^ 

1 Ootemmmis and Parliei in Conlirmtal Ewope, i, 262. 
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The Constitution of the German Commonwealth adopted July 
31, 1919, declared that the delegates to the National Assembly 
(the lower branch) are representatives of the whole People. 
"They are subject only to their own consciences and are not 
bound by any instructions,” the article reads. Nothing on the 
subject appears in the provisions relating to the upper branch. 

The Fundamental Laws of Austria (1867) said: "Members of 
the House of Representatives shall receive no instructions from 
their electors.” The principle was carried forward into the 
Constitution of the Austrian Bund in 1920. That of Denmark 
reads: "Members of the Riksdag shall be bound by their own 
convictions alone and not by any instructions from their elee- 
tora.’ ’ That of Greece : “ The representative.? represent the nation 
and not only the electoral district by which they are returned.” 
That of Portugal: "The members of Congress are representatives 
of the nation and not of the coEeges which elect them.” That of 
Belgium: "The members of the two Houses shall represent the 
nation, and not the province alone, nor the subdivision of the 
province which electa them.” Czecho-Slovakia is particularly 
emphatic: "Members of Parliament shall execute their func- 
tions in person. They shall not receive orders from anybody.” 
Poland and Esthonia speak to the same effect. The principle 
was put in the Constitution of Egypt and appears m that of 
Japan. 

Italy said: “Deputies shall represent the nation as a whole, 
and not the several proviuces from which they are chosen. No 
binding instructions may therefore be given to the electors.” One 
of Mussolini’s purposes in revolutioniaing the Electoral Law was 
to nullify this. In Iris long Report accompanying the new draft 
that was submitted to the Chamber of Deputies March 2, 1928, 
he declared: “Vainly does the Constitution admonish that the 
Deputy represents the whole Nation and not merely the elec- 
toral district in which he has been elected. In practice it is just 
the contrary that takes place, and must inevitably take place, 
for the local limitation of the polling cannot fail to concentrate 
the attention of the electors and the elected alilce primarily upon 
local problems.” He went on to say that this limitation intensi- 
fies local disputes; stirs up controversies between individuals of 
the same region; often leads to the exclusion of the best minds 
from public life. Granted that this is so, yet in substituting 
group interests as the basis of representation, he may be jump- 
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ing out of the frying pan into the fire. He may find the group 
better organized) more powerful) and more selfish than the dis- 
trict. 


Instsuctions in America 

On this side of the water opinion in this matter has had just as 
marked fluctuations as on the other. In the beginning, at any 
rate in Massachusetts Bay, complete independence for the 
representative seems to have been contemplated, if we may 
judge by the seventieth paragraph of the Body of Liberties, 
that remarkable code of 1641. It declared: “All Freemen called 
to give any advice, vote, verdict, or sentence in any Court, 
Council, or Civil Assembly, shall have full freedom to do it 
according to their true Judgments and Consciences, So it be done 
orderly and inolfensivcly for the manner.” In 1651 this was 
amplified into a form that appears in the codification of 1660 as 
follows; 

“It is ordered and by this Court declared, that all & every 
freeman and others Authorized by Law called to give any ad- 
vice, vote, verdict or sentence, in any Court, Council or Civil 
Assembly shall have freedom to do it according to their true 
judgment and Conscience, so it be done Orderly and inoffen- 
sively for the manner, and that in all cases where any freeman or 
other is to give his vote, be it in point of election, making Con- 
stitutions and Orders, or passing sentence in any case of judica- 
ture or the like, if he cannot see light or reason, to give it posi- , 
lively one way or other, he shall have liberty to be silent, and 
not pressed to a determinate vote, which yet shaU be interpreted 
and accounted, as if he Voted for the Negative.” 

Nevertheless, along with this came the beginnings of a practice 
quite inconsistent with it, the practice of instructing Representa- 
tives. As early as March 14, 1652-53, at a town-meeting of 
Boston it was ordered: “That the Commissioners for the Town 
and the Select men are desired to draw up instructions for the 
deputies against the General Court they or any five of them are 
to do it.” Robert Treat Paine, Jr., has found’ that beginning 
with 1661 Boston, according to its town records, gave instruc- 
tions to its Representatives in forty-five different years before 
the adoption of a Constitution in 1780. Six of these were be- 

^ “Massaclaisetta’ Historic Attatnde ia regard to Ilepresontative Govem- 
moal,” Arena, July, 1907. 
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tween 1660 and 1670. There were but seven further instances 
until 1718, when the practice began to obtain with regularity, 
prevailing in almost every year until after 1739. Then until 
1764 it was followed only twice, but from 1764 on it was again 
almost continuous. The subject matter of these instructions 
covered pretty nearly the whole field of legislative activity both 
as to general principles and as to special topics, including edu- 
cation, morality, political conduct, agriculture, manufactures, 
trade and commerce, the fisheries, taxation, debt, military 
affairs, slavery, and constitutional questions relating to the 
mother country and to the other colonies. The instructions of 
any one year varied from a single subject to a dozen, and in 
length covered often two pages, in one instance as many as six 
pages. Among those receiving instructions were Jolm Hancock, 
Samuel Adams, James Bowdoin, James Sullivan, James Otis, 
Oliver Wendell, John Lownll, and William Phillips. Among men 
on the committees framing the instructions were John and 
Samuel Adams, Samuel Eliot, Joseph Warren, Eichard Dana, 
and Edmund Quincy. 

The wording shows the point of view. For instance, that of 
1764 read: “By this choice, we, the freeholders of the town, have 
delegated you the power of acting in our public concerns, in 
general, as your prudence shall direct you; reserving to ourselves 
the constitutional right of axpressmg our minds and giving you 
such instructions upon important subjects as at any time we 
may judge proper.” In 1766: “Although it is not customary for 
us to give instructions to our representatives for their conduct in 
all cases, or upon all occasions, yet we bold the right of so doing, 
whenever we think fit, to be sacred and unalienable.” In 1773, 
Samuel Adams being on the committee: "It is our unalienable 
right to communicate to you our sentiments, and when we shall 
judge it necessary or convenient, to give you our instructions on 
any special matter, and we expect you will hold youi'selves at all 
times bound to attend to and to observe them." 

From this it would appear to be beyond question that for a 
century and more the citizens of Massachusetts towns looked 
on their Eepresentatives to the General Court as their agents, 
each a delegate or ambassador of his own town. This was the 
logical result of the nature of the town. At the outset that was 
primarily ecclesiastical rather than political. The town-meeting 
was long more of a parish meeting than anything else, an assem- 
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bly of the congregation for business ends. Church discipline 
could not permit delegates to be independent. They must be 
under control. So when problems purely political became the 
most important, old habits of authority continued and con- 
trolled. John Fiske has observed that it was especially character- 
istic of men trained in the town-meeting to look with suspicion 
upon all delegated power, upon all authority that was to be 
exercised from a distance. “They believed it to be all important 
that people should manage their own affairs, instead of having 
them managed by other people; and so far had this principle 
been carried that the towns of Massachusetts were little semi- 
independent republics, and the State was like a league of such 
republics, whose representatives, sitting in the State Legislature, 
were like delegates strictly bound by instructions rather than 
untrammeled members of a deliberative body.’’ ^ 

Perhaps this overstates what actually took place. Hosmer has 
pointed out that whatever may have been the New England 
theory, there is no doubt that, in practice, the men who sat in 
the Assembly, if they reaUy had ability and force, were as free 
as need be. Such men as Joseph Hawley at Northampton, 
Elbridge Gerry at Marblehead, James Warren at Plymouth 
shaped the opinions of the communities in which they dwelt. 
According to the form, they spoke simply the views of the town, 
and regularly after election listened respectfully to the instruc- 
tions which prescribed to them a certain course of conduct, 
sometimes with great minuteness. They themselves, however, 
had led the way to the opinions that thus found voice; for, with 
their natural power quickened by their folk-mote training, they 
usually had tact and power enough to sway the town to proposi- 
tions near their own. Practically, with all the independent 
thinking, the able men shaped opinion. In theory, however, all 
proceeded from the town-meetings, and those who stood for 
them were deputies, who could only do the people’s will.^ 

It is well linown that this characteristic of the town-meetings 
has fixed upon them the responsibility for the break between 
Massachusetts and the motW country. The enemies of the 
Province in the home government Icnew whence the danger came. 
In 1774, too late, they tried to stifle the source of their ttoublcs 
by an Act of Parliament “for the better regulating the govern- 

* Criiical Period of American 317. 

® J. K. Hosmer, Satmiel Adamst 54-53. 
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meat of the province of the Massachusetts Bay in Kew Eng- 
land.” It declared that henceforth no meeting should be called 
“by the selectmen, or at the request of any number of free- 
holders” without the leave of the Governor, or in his absence of 
the Lieutenant-Governor, in writing, expressing the special 
business of the meeting, except the annual meeting, “and also 
except any meeting for the election of a representative or repre- 
sentatives in the General Court, and that no other matter shall 
be treated of at such meetings, except the election of the afore- 
said officers or representatives, nor at any other meeting except 
the business expressed in the leave given by the Governor, or in 
his absence by the Lieutenant-Governor.” The reason given in 
the act itself was that “a great abuse has been made of the power 
of calling such meetings, and the inhabitants have, contrary to 
the design of their institution, been misled to treat upon matters 
of the most general concern, and to pass many dangerous and un- 
warrantable resolves.” It was these resolves, passed for the 
guidance of Representatives, that led to Lexington and Bunker 
HiU. 

Massachusetts was not alone in the practice of instructing 
Representatives. You may read in the “Pennsylvania Chroni- 
cle” of October 24, 1708, that the town of New London, Con- 
necticut, had instructed its Representatives to take the most 
effectual measures to keep up a union with aU the American 
colonies; and in the same paper a week later that the town of 
Windham, Connecticut, had instructed its Representatives, 
October 10, to move for measures to bring about a general Con- 
gress from the several English governments upon the continent. 
The people of Portsmouth, New Hampshire, gave instructions 
to their Representatives in July, 1776, “that they nor any other 
Representative in future shall consent to any alteration, in- 
novation or abridgment of the Constitutional form that may be 
adopted without first consulting their constituents in a matter 
of BO much importance to their Safety.” ' 

The “Instructions for the deputies appointed to meet in gen- 
eral congress on the part of the colony of Virginia," that is, the 
Continental Congress of 1774, may be found in Niles’ “Prin- 
ciples and Acts of the Revolution in America ” (page 201) : “That 
they may be better informed of our sentiments, touching the 
conduct we wish them to observe on this important occasion, we 

‘ N.B. Slate Papers, yili, 301. 
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desire they will express/' etc. Not until within a decade had 
such procedure been put into common practice in southern or 
middle colonies. Organized on the county rather than the town 
basis, with general assemblage only for election purposes, they 
lacked the machinery to give instructions. There had been al- 
most no formal recognition or assertion of the right to instruct. 
In only one document in the nature of a Constitution that ever 
went into effect does it come to my notice. The Concessions and 
Agreements of West New Jersey in 1676 said that the proprietors 
and freeholders at the time of choosing “ deputies or trustees,” 
were to give them “their instructions at large, to represent their 
grievances, or for the improvement of the province.” If this was 
ever done in the early days, it made no impress on history. 
Surely nothing came of a provi.sion in what is thought to have 
been an early draft of a Constitution for Pennsylvania, by Wil- 
liam Penn, in which he is supposed to have been helped by 
Algernon Sydney. Had this draft not been modified into the 
actual “Frame of Government,” ‘ there might have been an in- 
teresting trial of something more drastic than America has ever 
known. Each Deputy was to bring to the Assembly the written 
instructions of the electors, duly signed by them and accom- 
panied by an acceptance in his own handwriting. A copy was to 
be registered in “every respective tribe.” Should he act contrary 
to it he was never more to presume to stand for election “unless 
the people, sensible of his repentance, shall forgive and choose 
him.” Fkirthermore in tlie Assembly itseK the Deputies were to 
make or abrogate no law and were to raise no money “without 
first consulting their Principals or Tribes, that depute them, that 
they may always remember they are but deputies and men in- 
trusted to the good of others and responsible for that trust.” 

The efficacy of instructions for uniting the people to rebel en- 
couraged the idea that instructions were an inherent attribute of 
representative government and led to inclusion of the principle in 
the BiEs of Rights that were put into many of the State Constitu- 
tions. Virginia was the first to frame such a declaration of the 
inalienable rights of man, adopting it June 12, 1776. New Hamp- 
shire and South Carolina had acted earlier and their Constitu- 
tions had been framed without a Bill of Rights. New Jersey in 
July drew its very brief Constitution hastily and likewise 
omitted such a Bill. Since then most of the State Constitutions 

* Pennij/ioania Magazim of History and Biography, xx., 2S3 (1896). 
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have used the Virginia Bill as a model, frequently copying much 
of its language without cliange. 

The second paragraph of the Vir^nia Bill declared: “That all 
power is vested in, and consequently derived from, the people; 
that magistrates are their trustees and servants, and at aU times 
amenable to them.” Two months later Maryland varied this to 
read: “That all persons invested with the legislative or executive 
powers of government are the trustees of the public, and, as such, 
accountable for their conduct.” As in the case of Virginia, the 
Maryland Bill did not specify the right of instruction, but the 
doctrine, based in those days on the principle of accountability, 
was at work even in the Convention that framed the Maryland 
document. We are told that Worthington, Carroll, Barrister, 
and Chase, the latter two undoubted leaders and members of the 
committee to prepare a form of government, resigned from the 
Convention because they had received “instructions from their 
constituents, enjoining them, in framing a government for this 
State, implicitly to adhere to points in their opinion incompatible 
with good government and the public peace and happiness.” ^ 

Pennsylvania, acting in September, was the first to declare 
explicitly the right of instruction. It said — “That the people 
have a right to assemble together, to consult for their common 
good, to instruct their representatives, and to apply to the legis- 
lature for redress of grievances, by address, petition, or remon- 
strance.” North Carolina (December, 1776) followed Pennsyl- 
vania word for word, except that it omitted “by address, peti- 
tion, or remonstrances,” evidently for the sake of brevity. 
Vermont (July, 1777) copied the Pennsylvania wording without 
change. When John Adams came to draft the Constitution that 
Massachusetts adopted in 1780, he rewrote both the Virginia 
paragraph about accountability and the Pennsylvania para- 
graph about instructions. His language about accountability 
was as strong a statement of the doctrine of agency as he could 
frame. “All power,” he said, “residing originally in the people, 
and being derived from them, the several magistrates and officers 
of government, vested with authority, whether legislative, execu- 
tive, or judicial, are their substitutes and agents, and are at all 
times accountable to them.” Such a doctrine was palatable to a 
community that had approved the words of the patriot preacher, 

1 Prooeedinss of the Comeniim of MaryUmd, 222, 238, no quoted by W. P, Dodd, 
Rmision of Slate Conatit-uHom, 12. 
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William Gordon, who on the first anniversary of the Declaration 
of Independence, July 4, 1777, in a sermon before the General 
Court, exhorted his hearers thus: “Let us mould the govern- 
ments of the respective States, . . so as not only to exclude kings, 
but tyranny, and, as ever, to retain the supreme authority in the 
people, together with the power, no less than the right of calling 
theii’ delegated agents to account, whether they sit in the as- 
sembly, the council, the chair, or the Congress.” ^ 

In rewriting the Pennsylvania article, Adams specifically 
stated that “the people have a right... to give instructions to 
their representatives." The article containing this appears to 
have gone througli just as he wrote it, without alteration either 
in committee or in the Convention itself. It had long been his 
faith, In 1765 he drew up instructions to the Representatives 
of Braintree concerning the Stamp Act, and they so suited the 
views of other places that forty copied them. And he adlrered to 
his faith, probably to the end of Ms life. At any rate as late as 
1808 he wrote; "The right of the people to instruct their repre- 
sentatives, is very dear to them, and will never be disputed by 
me," But he had then come to think this a very different thing 
from what he called “an interference of a State legislature," for 
he could upon principle “see no right in our Senate and House 
to dictate, nor to advise, nor to request our Representatives in 
Congress. Congress must be 'the cloud by day and the pillar of 
fire by night’ to conduct this nation, and if their eyes are to be 
diverted by wandering light, accidentally springing np in every 
direction, we shall never get through the wilderness.” 

The right of the people themselves to instruct, so long familiar 
in Massachusetts and explicitly recognized in the new Constitu- 
tion, continued to be used. Boston gave instructions in October, 
1780, and in following years. In 1785 John Hancock, the leading 
citizen of the State, was one of the seven Representatives thus 
instructed. 

New Hampshire (1784) copied the Massachusetts declaration, 
Then, singularly enough, Pennsylvania (1790) dropped it. Ten- 
nessee, however, declared (1796) that the citizens have a right 
“to instruct their representatives,’’ and so did Ohio (1802), 
Indiana (1816), Illinois (1818), Maine (1819), and Michigan 
(1835), Arkansas said it in 1836 and stopped saying it in 1874. 

* Patriot Preaches of ih6 American Rfvohition^ 183, 184. 

® John Adams to Ji B, Vainum, December 26, ISOS, TForAs, ix, 605. 
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When in 1844 New Jersey adopted a new Constitution, a Bill 
of Rights was put in, with a new and half-hearted way of meeting 
this particular issue, for it said “the people have the right to 
make known their opinions to their representatives.” Iowa 
copied this two years later and in 1870 Illinois substituted it for 
the original declaration, 

California (1849) contented itself with the familiar phrase, 
“to instruct their representatives.” Oregon (1857) found new 
phraseology; “No law shall be passed restraining any of the in- 
habitants of the State from assembling together in a peaceable 
manner to consult for their common good, nor from instructing 
their representatives, nor from appl 3 ing to the legislature for 
redress of grievances.” Kansas in her contesting Constitutions 
(1855, 1857, 1858, 1859) used each time the old phrase, “to in- 
struct their representatives.” Nevada (1864) and Idaho (1889) 
said the same. On making new Constitutions, Florida inserted 
it in 1868 and West Virginia in 1872. 

Notice that something less than half the States now see fit to 
include the right of instruction in their declarations of the funda- 
mental rights of citizens of a republic. In the case of a mooted 
question of this sort, widely debated, with one theory put con- 
spicuously into many of the early Constitutions, it is fair to at- 
tach almost as much significance to omission as to insertion, and 
to conclude that a majority of the States may not believe in the 
principle. Yet the respectable array of States supporting it and 
the really vital nature of the issue call for further illumination, 
which may best be found in the more important incidents of its 
history since this country became independent. 

Our first Congresses were distinctly gatherings of ambassadors, 
of agents who felt themselves dependent on the will of their prin- 
cipals. The embarrassments and dangers thereof early presented 
themselves. When the Articles of Confederation were debated in 
1777, Doctor Rush called attention to three causes to which he 
attributed the decay of the liberties of the Dutch republic, one 
of which was the obligation of the delegates of the provinces to 
consult their constituents,^ 

As the war progressed, the weakness of Congress from a like 
cause became more and more evident. When after the wai' it was 
urged that the right to the Mississippi should be surrendered to 
Spain, if it were made the condition of an aUianoe, Virginia, in 

' Ellioi's Debates, t, 77. 
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deference to her neighbors, pi'oposed that Mr. Jay should be re- 
instructed accordingly. James Madison was then a member of 
the Congress and was of the opposite conviction, He yielded to 
the prevalent view that representatives must implicitly obey in- 
structions, but not till he had appealed to the Assembly to re- 
consider its decision. A biographer tells us that two years later 
(1783) he refused to accept a position of inconsistency in obedi- 
ence to instructions which his State attempted to force upon 
him. At the moment when debate upon the revenue law was the 
most earnest, and the prospect of carrying it the most hopeful; 
when a committee appointed by Congress had already started 
northward to expostulate with, and, if possible, conciliate Rhode 
Island; at that critical moment came news from Virginia that 
she had revoked her assent of a previous session to the impost 
law. This was equivalent to instructing her delegates in Con- 
gress to oppose any such measure. The situation was an awk- 
ward one for a representative who had put himself among the 
foremost of those who were pushing this policy, and who had 
been making invidious reflections upon a State which opposed 
it. The rule that the will of the constituents should govern the 
representative, he now declared, had its exceptions, and here was 
a case in point. He continued to enforce the necessity of a gen- 
eral law to provide a revenue, though his arguments were no 
longer pointed with the selfishness and want of patriotism shown 
by the people of Rhode Island. In the end his firmness was 
justified by Virginia, who again shifted her position when the 
new act was submitted to her.^ 

The episode is of importance because of the light it throws 
upon the position taken by one of the men who had most to do 
with framing the Federal Constitution. When as an author of 
the Federalist he came to defend his work, this was his argu- 
ment as to representatives: 

“A pure democraey, by which I mean a society consisting of a 
small number of citizens, who assemble and administer the gov- 
ernment in person, can admit of no cure for the mischiefs of 
faction. A common passion or interest wiU, in almost every case, 
be felt by a majority of the whole; a communication and concert 
result from the form of government itself; and there is nothing to 
check the inducements to sacrifice the weaker party or an ob- 
noxious individual. Hence it is that such democracies have ever 

1 S. H. Gsy, James MadUon, 34-36. 



THEORIES OE REPRESENTATION 


457 


been spectacles of turbulence and contention; have ever been 
found incompatible with personal security or the rights of 
property; and have in general been as short in their lives as they 
have been violent in their deaths.... A republic, by which I 
mean a government in which the scheme of representation takes 
place, opens a dili'erent prospect.... The effect [of the delegation 
of government] is to refine and enlarge the public views, by 
passing them through the medium of a chosen body of citizens, 
whose wisdom may best discern the true interest of their country, 
and whose patriotism and love of justice will be least likely to 
sacrifice it to temporary or partial considerations. Under such a 
regulation, it may well happen, that the public voice, pro- 
nounced by the representatives of the people, will be more con- 
sonant to the public good than if pronounced by the people them- 
selves, convened for the purpose.” ‘ 

Hamilton's ideas ran in the same channel. “The republican 
principle,” he wrote in “The Federalist,” “demands that the 
deliberate sense of the community should govern the conduct of 
those to whom they entrust the management of their affairs; but 
it does not require an unqualified complaisance to every sudden 
breeze of passion, or to every transient impulse which the people 
may receive from the arts of men, who flatter their prejudices to 
betray their interests. It is a just observation that the people 
commonly intend the public good. This often applies to their veiy 
eiTOi's. But their good sense would despise the adulator who 
should pretend that they always reason right about the meam of 
promoting it. They know from experience that they sometimes 
err; and the wonder is that they so seldom en‘ as they do, beset 
as they continually are, by the wiles of parasites and sycophants; 
by the snares of the ambitious, the avaricious, the desperate; by 
the artifices of men who possess their confidence more than they 
deserve it, and of those who seek to possess rather than deseiwe 
it. Wlien occasions present themselves, in which the interests of 
the people are at variance with their inclination, it is the duty of 
the persons whom they have appointed to be the guardians of 
those interests, to withstand the temporary delusion, in order to 
give them time and opportunity for more cool and sedate reflec- 
tion. Instances might be cited in which a conduct of this Mud 
has saved the people from very fatal consequences of their own 
mistakes, and has procured lasting monuments of their gratitude 

' Th MeraKst, No, 10. 
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to the men who had courage and magnaaiinily enough to serve 
them at the peril of their displeasure.” * 

Notice, however, that he began this by making the conduct of 
representatives subject to “the deliberate sense of the commu- 
nity.” This will explain how he could say in the New York Con- 
vention, June 21, 1788: “If the general voice of the people be for 
an increase [in the number of Congressmen], it undoubtedly 
must take place. They have it in their power to instruct their 
representatives; and the State Legislatures, which appoint the 
Senators, may enjoin it also upon them.” ^ 

In the same convention John Jay said, two days later; “The 
Senate is to be composed of men appointed by the State Legis- 
latures; they win certainly choose those who are most distin- 
guished for their general knowledge. I presume they will also 
instruct them, that there will be a constant correspondence sup- 
ported between the Senators and the State executives, who will 
be able, from time to time, to afford them all that particular in- 
formation which particular circumstances may require.” ® 

In the Virginia Convention of the same year, James Monroe 
said, referring, of course, to the Congress of the Confedera- 
tion: “Being amenable, upon the principles of the federal com- 
pact, to the Legislature for my conduct in Congi’ess, it cannot 
be doubted, if required, it was my duty to obey their direc- 
tions; but that honorable body thought best to dispense with 
such demand.” * 

Also in that Virginia Convention, Patrick Henry, carping at 
the proposed Federal Constitution, said: “At present you may 
appeal to the voice of the people, and send men to Congress 
positively instructed to obey your instructions. You can recall 
them if their system of policy be ruinous. But can you in this 
government recall your Senators? Or can you instruct them? 
You cannot recall them. You may instruct them, and offer your 
opinions; but if they think them improper, they may disregard 
them. If they give away or sacrifice your most valuable rights, 
can you impeach or punish them? If you should see the Spanish 
ambassador bribing one of your Senators with gold, can you 
punish him? Yes, you can impeach him before the Senate. A 
majority of the Senate may be sharers in the bribe. WiU they 
pronounce him guilty who is in the same predicament with 

' The Federalist, No. 71. ’ EllioVs Debates, n, 252. 

* Aid., II, 2S3. * Ibid., in, 334. 
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themselves? Where, then, is the security? I ask not this out of 
triumph, but anxiously to know if there be any real security.” ‘ 

In the Massachusetts Convention held for the same purpose, 
that of ratifying the Federal Constitution, General William 
Heath declared : “ It is a novel idea that representatives should be 
chosen for a considerable time, in order that they may learn 
their duty. The representative is one who appears in behalf of, 
and acts for, others; he ought, therefore, to bo fully acquainted 
with the feelings, circumstances, and interests of the persons 
whom he represents, and this is learnt among them, not at a 
distant court. How frequently on momentary occasions, do the 
members of the British Parliament wish to go home and consult 
their constituents, before they come to a decision. This shows 
from what quarter they wish to obtain information.” “ 

Of more significance was the assurance given to the wavering 
delegates by Rufus King, who had been one of the delegates to 
the Convention that framed the Federal compact. Explaining 
and defending it, he declared: “The State Legislatures, if they 
find their delegates erring, can and will instruct them. Will not 
this be a check? When they hear the voice of the people solemnly 
dictating to them their duty, they will be bold men indeed to act 
contrary to -it. These will not be mstruotions sent them in a 
private letter, which can be put in their pockets; they will be 
public instructions, which all the country will see; and they will 
be hardy men indeed to violate them.” ® 

• The division over the question of ratifying was in Massachu- 
setts very close, and had the vote gone against ratification it is 
doubtful if any such Union as we now have would have been 
formed. It might, therefore, be alleged with some ground that 
one of the promises which made the Union possible was the 
promise of Rufus King that the delegates of a State in the 
national Congress might be instructed. 

' ElKat’s Debater, in, 35,5, 

^ Debates of Mass. Comenlim of IfSS, 110, > Jfiit!., 140, 



CHAPTER XX 

INSTRUCTIONS IN CONGRESS 

Ma-SSAchusetts took Rufus King at Ms word. In the very first 
session of the new Congress, the principle of instructions was 
maintained by one of her Representatives, Elbridge Gerry, who 
had himself been a member of the Federal Convention, although 
not signing its report. It was on the ISth of August, 1789, when 
the House was in Committee of the Whole on amendments to 
the Constitution, that Tucker of South Carolina moved to in- 
sert: “to instruct their representatives.” Clymer of Pennsyl- 
vania hoped this might not be adopted, though he wished that if 
constituents chose to instruct their representatives, they might 
be at liberty so to do. “If they have a constitutional right to 
instruct us, it infers that we are bound by those instructions. 
This is a most dangerous principle, utterly destructive of all 
ideas of an independent and deliberative body.” Gerry thought 
nevertheless that a Representative would still be at liberty to 
act as he pleased. He also thought the people had, a right toth 
to instruct and to bind. Madison pointed out it was not true the 
people could bind. A Representative would not be at liberty to 
obey instructions to violate the Constitution. He opposed the 
proposition. Gerry retorted by inquiring, “Can we conceive 
that our constituents would be so absurd as to instruct us to 
violate our oath?” After a general debate in which nearly a 
score of the members took part, the motion was defeated, 10 to 
41.1 

Senator William Maclay of Pennsylvania, who was bitterly 
opposed to the assumption of State debts by the Federal Gov- 
ernment, gives in his Journal under date of April 12, 1790, a 
particularly venomous description of the attitude and aspect of 
the Massachusetts delegation in the House when at one stage 
the measure met an adverse vote. Here we may be concerned 
with only one portrait: "Gerry exhibited the advantages of a 
cadaverous appearance, at all times placid and far from pleasing. 
Through an interruption of hectic lines and consumptive coughs 
he delivered himself of a declaration that the delegates of Massa- 

^ Annak of Cmgma, session, i, 761-70. 
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chusetts would proceed no further, but send to their State for 
instruction." 

The practice had already begun in Massachusetts. On the 
24th of February its General Court had “directed ” the Senators 
“ to lay the Representation relative to the Cod and whale fishery 
before Congress and to use their Influence that the same be 
taken up and duly considered.” On the 2nd of March the Re- 
presentatives were “requested” to move for compliance with a 
request regarding pensions. In February of 1791 Senators were 
“instructed” on the safne matter and Representatives again 
"requested.” In September, 1793, was reached the formula that 
became customary, the vote being to the effect that the Senators 
“hereby are instructed, and the Representatives requested” to 
adopt the most speedy and effectual measmns in their power to 
obtain certain amendments to the Constitution. The discrimina- 
tion was of course no accident. It followed the theory that the 
Legislatures were the constituents of the Senators, but that the 
Legislatures had no control over the members of the lower 
House. 

In the Senate itself, however, there was by no means agree- 
ment to concede the claims of the Legislatures. The question 
was there first brought up February 24, 1791, when the Virginia 
Senators moved a resolution that the doors of the Senate should 
be opened on the fii'st day of the next session, and mentioned 
their instructions. Maclay writes; “This brought the subject of 
instructions from the different Legislatures into view. Elsworth 
[so he spelled Ellsworth] said they amounted to no more than a 
wish, and ought to be no further regarded. Izard said no Legisla- 
ture had any right to instruct at all, any more than the electors 
had a right to instruct the President of the United States. Mr. 
Morris followed; said Senators owed their existence to the Con- 
stitution; the Legislatures were only the means to choose them; 
and was more violently opposed to instruction than any of them. 
We were Senators of the United States, and had nothing to do 
with one State more than another, Mr. Morris spoke with more 
violence than usual. Perhaps I may be considered as imprudent, 
but I thought I would be wanting in the duty I owed the public 
if I sat silent and heard such doctrines without bearing my 
testimony against them, I declared I loiew but two lines of 
conduct for legislators to move in — the one absolute volition, 
the other responsibility. The first was tyranny, the other in- 
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separable from the idea of representatioa. Were we chosen with 
dictatorial powers, or were we sent forward as servants of the 
public, to do their business? The latter, clearly, in my opinion. 
The first question, then, which presented itself was, were my 
constituents here, what would they do? The answer, if known, 
was the rule of the Representative.’' ‘ 

In the next year the House took a stand on the principle in- 
volved, In the course of an address by it to the President 
February 10, 1792, appears this passage: “It is not more essen- 
tial to the preservation of true liberty that a government should 
be always ready to listen to the representations of its constitu- 
ents and to accommodate its measures to the sentiments and 
wishes of every part of them, as far as will consist with the good 
of the whole, than it is that the just authority of the laws should 
be steadily maintained.” 

This could hardly have been congenial doctrine to Washing- 
ton, for he was one of those who stood for the independence of 
the representative. Sparks tells us that when it was a practice in 
Virginia to form societies for discussing political topics, examin- 
ing public measures, and instructing delegates to the Legislature, 
Washington expressed strong disapprobation of these societies 
in letters to a nephew, who belong^ to one of them. “Nor was 
he in any case friendly to positive instructions from electors, 
believing that the representative, who is of course acquainted 
with the sentiments of his constituents among whom he resides, 
should be left to act according to the judgment he shall form, 
after being enlightened by the arguments and collected wisdom 
of a deliberative assembly." ^ 

For half a century and longer after Madison had met the 
issue, Virginia made more trouble in the matter than any other 
State, but the controversy was by no means confined to her 
borders. New Hampshire furnished a stout opponent of instruc- 
tions in the person of. Senator William Plumer. After the bitter 
controversy in Congress over the choice between Jefferson and 
Burr for President, what became the Twelfth Amendment was 
proposed. Plumer told the Senate that four or five State Legis- 
latures, including his own, had instructed their Senators to favor 
the amendment. “When we have done it,” he said, “the Legis- 
latures throughout the Union wiE bo told that they must adopt 

‘ Journal oj William Uaday, February 24, 1791. 

* Idfe of Washington, Wrilings of Washington, i, 491. 
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them, because Congress, in its wfedom, has seen fit to propose 
them. We, because they have done it; they, because we have; 
with no independent action in either case. If such instructions 
arc obligatory, we are mere machines; and our votes must be 
governed, not by the convictions of our own minds, but by the 
sovereign mandates of our Legislatures. I do not so understand 
the nature of my office, nor my duty in it. The people them- 
selves established the Constitution, giving us certain rights un- 
der it, and these we are bound to exercise, according to our own 
judgment, without interference from others. In so doing we 
obey, in the highest sense, the voice of the people.” ^ 

The amendment when submitted did not receive the vote of 
New Hampshire, and the biographer says; “so that, though my 
father voted against instructions in this case, his constituents 
came round and voted with him in the end against the amend- 
ment.” * 

Massachusetts furnished the next noteworthy episode, and it 
is interesting to note that the man who suffered was the son of 
the man who had put the doctrine of instructions into the Massa- 
chusetts Constitution. In 1808 John Quincy Adams was a 
United States Senator, his term to expire in March of 1809. The 
General Court was so dissatisfied with bis course that it took the 
unusual step of electing a successor ahead of time, James Lloyd 
being chosen by a vote of 248 to 213 for Adams. On the same 
day anti-embargo resolutions were passed in both branches by 
like majorities, The next day Mr. Adams addressed a letter to 
the Legislature, in which he stated that it had been his en- 
deavor, he deeming it his duty, to support the administration of 
the general government in aU necessary measures to preserve 
the persons and property of our citizens from depredation, and 
to vindicate the rights essential to the independence of our 
country; that certain resolutions having passed the Legislature, 
expressing disapprobation of measmes to which, under these 
motives, he had given assent, and which he considered as en- 
joining upon the representatives of the State in Congress a sort 
of opposition to the national administration in which, consist- 
ently with his principles, he could not concur, he, therefore, to 
give the Legislature an opportunity to place in the Senate of the 
United States a member whose views might be more coincident 
with those they entertained, resigned his seat in that body. 

‘ Williain Plumor, Jr., of William Plvmer, 268. * Ibid., 272. 
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James Lloyd was immediately chosen by the Legislature for the 
unexpired term alsoJ 

In 1811 Timothy Pickering, another Massachusetts Senator, 
received instructions from the Legislature on the bill for the re- 
charter of the Bank of the United States. On the 19th of Febru- 
ary he spoke thereon, holding instructions to be erroneous in 
principle; that they infringed the rightful independence of repre- 
sentatives; and in respect to members of Congress, that they 
violated the Constitution of the United States. Quoting the first 
sentence of the Constitution he said: “If State Legislatures 
undertake to dictate, by their instructions, or by requests which 
are intended to operate equally with instructions, what votes 
shall be given by their Representatives in Congress, they so far 
assume the powers vested by the Constitution exclusively in 
Congress. And if their instructions or requests arc obeyed, then 
the State Legislatures, and not Congress, enact laws for the 
United States.” 

The history of the doctrine now returns to Virginia. Its Legis- 
lature had instructed Senators Giles and Brent to vote against 
the reohartcr of the Bank. They refused to obey. On the 20th 
of February, 1812, the Legislature passed a long “Preamble and 
Resolutions, Asserting the right of the State Legislatures to in- 
struct their Senators in the Congress of the United States; and 
disapproving the conduct of the Senators from this State in 
Congress, in relation to the instructions given them at the last 
session, on the subject of the Bank of the United States.” This 
document gives a full page of instances proving that the instruc- 
tion of members of Parliament had been common. Coke was 
quoted as saying: “It is the custom of Parliament, when any 
new device is moved for on the King’s behalf, for his aid, and the 
like, that the Commons may answer, they dare not agree to it 
without conference with theii' counties.” And Sydney as main- 
taining “that many members, in all ages, and sometimes the 
whole body of the Commons have refused to vote, till they con- 
sulted with those who sent them — that the Houses have often 
adjourned to give them time to do so.” It was pointed out that 
notwithstanding a moat splendid display of warm and touching 
eloquence, the people of Bristol would not reelect Mr. Burke, for 
this very offense of disobeying instructions. The abstract 
reasoning that followed in the preamble deserves attention: 

‘ Josinh Quiacy, I/ife of John Quinci/ Adaws, 40, 41. 
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“The representative must, in the nature of things, represent 
his own particular constituents only. He must, indeed, look to 
the general good of the nation; but he must look also, and 
especially to the interests of his particular constituents as con- 
cerned in the common weal; because the general good is but the 
aggregate of individual happiness. He must legislate for the 
whole nation; but laws are expressions of the general will; and 
the general will is only the result of individual wills fairly col- 
lected and compared; in order to which collection and compari- 
son (that is, in order to express the general will, in order to make 
laws) it is plain, that the representative must express the will, 
and speak the opinions, of the constituents that depute him.” 

The reduclio ad ahmrdum was used; “If the right of the con- 
stituent to instruct the representative be denied, a law might be 
enacted, according to all the forms of the Constitution, and yet 
contrary to the express will of every man in the community, the 
individual representatives themselves only excepted.” 

After demonstrating that it was not improper for the Legisla- 
ture to take on itself the duty of instruction, the Preamble 
essayed to meet the objections to the general proposition. One 
retort was particularly clover. It had been said that the con- 
stituents do not hear the debates and so cannot judge the merits 
of the matters. This was the reply: “If this objection have force 
enough to defeat the right of insfiuction, it ought to take away, 
also, the right of rejecting the representative at a subsequent 
election,” 

To this was added a somewhat cumbrous proposition: “The 
truth is, that our institutions suppose, that although the repre- 
sentatives ought to be, and generally wiU be, selected for superior 
virtue and intelligence, yet a greater mass of wisdom and virtue 
still reside, in the constituent body, than the utmost portion 
allotted to any individual.” 

So it was “resolved” that the Assembly disapproved the ac- 
tion of Senators that raised the issue; declared instruction an. 
indubitable right, with, as a consequence, bounden duty of 
obedience, provided the instruction did not require a violation 
of the Constitution or an act of moral turpitude; and proclaimed 
that no man who did not hold himself so bound ought thereafter 
to accept the appointment of a Senator of the United States 
from Virginia, ‘ 

' Ada of Virgima, 1812, 143 el sQq, 
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In 1814 Senator David Stone of North Carolina fell into dis- 
favor with the Legislature of his State by reason of his voting 
with the New England Federalists. Upon being informed that 
the General Assembly had by a large majority resolved that he 
had incurred its disapprobation, he at once resigned. 

Henceforward for a generation the relation between Senators 
and Legislatui'es was a great political issue. Governor Thomas 
Ford, in his ''History of Illinois,” says (page 25) that in the 
election of delegates to the first Illinois Convention, that of 1818, 
"the only questions made before the people were, the right of the 
constituent to instruct his representative, and the introduction 
of slavery, which were debated with great earnestness during 
the canvaas.” When the Tariff Bill of 1828, "the Tariff of 
Abominations,” reached the Senate, John Rowan of Kentucky 
made a speech against it, and then observed it might be inferred 
from what he had said that be would vote against it. He did not 
wish any doubts entertained as to the vote he should give upon 
this measure, or the reasons which would influence him to give 
it. He was not at liberty to substitute his individual opinion for 
that of his State. As the organ of the State of Kentucky, he felt 
himself bound to surrender his individual opinion, and express 
the opinion of his State.'- Martin Van Buren, though he sat still 
during the debate, cast for the bill a protectionist vote, with 
Beaton and several others whose convictions were against it, but 
who yielded to the supposed public sentiment or the peremptory 
instructions of their States, or who did not yet dare to make 
upon the tariff a presidential issue. Van Buren felt constrained 
by a resolution of the Legislature of New York passed almost 
unanimously.^ 

Two English women who traveled in America have told about 
the experiences of men who disobeyed instructions. “I remem- 
ber,” wrote one whose book was pubhshed in 1821, “the case of 
a distinguished member from the west of Pennsylvania (Mr. 
Baldwin), who once voted in decided opposition to his received 
instructions. At bis return home, he was summoned to give an 
explanation or apology, under risk of being thrown out. The 
member replied that, at the time of his vote, he had expressed 
his regret that his opinion differed from that of his electors; but 
that he should have been unworthy of the distinguished office he 

’■ Penton, niriy Vears Vietu, i, 95. 

• Edward M. Shepard, Martin Van Bnren, 122, 123. 
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held, and of the public confidence which he had for so many years 
enjoyed, if he could apologize for having voted according to the 
decision of his judgment; that his fellow citizens were perfectly 
right to transfer their voices to the man who might more thor- 
oughly agree with them in sentiment than in this case he had 
done; that for himself, he could not only promise to consider 
every question attentively and candidly, to weigh duly the 
wishes of his constituents, but never to vote in decided opposi- 
tion to his own opinion. His fellow citizens received his declara- 
tion with applause, and, as his whole political life had been in 
unison with their sentiments, they took this one instance of 
dissent as an additional proof of his integrity, and unanimously 
reelected him.” ^ 

The other writer was Harriet Martineau, who arrived at 
Washington on the 13th of January, 1835. “We joined a party 
of highly esteemed and kind friends,” she says, “a member of 
the House of Representatives from Massachusetts, his wife and 
sister-in-law, and a Senator from Maine, at Mrs. Peyton’s 
boarding-house. The Senator happened, from a peculiar set of 
circumstances, to be an idle man just now. The gentleman’s 
peculiar and not very agreeable position arose out of the trouble- 
some question of Instructions to Representatives. Senators are 
chosen for a term of six years, one third of the body going out 
every two years; the term being made thus long in order to en- 
sure some stability of policy in the Senate. If the government 
of the State from which the Senator is sent changes its pohtics 
during his term, he may be annoyed by instructions to vote 
contrary to his principles, and, if he refuses, by a call to resign, 
on the ground of his representing the principles of the minority. 
This had been the predicament of our companion; and the 
question of resigning or not under such circumstances had be- 
come generally a very important and interesting one, but one 
which there was no means of settling. Each member in such a 
scrape must act as his own judgment and conscience dictate 
under the circumstances of the particular case. Our companion 
made a mistake. When the attempt to instruct him was made, 
he said he appealed from the new Legislature of his State to the 
people who chose him. He did appeal by standing candidate for 
the office of Governor of the State, and was defeated. No course 

> Vieuts of Society and Manners in America, by “An Englishwoman,” New 
York, 1821, 264, note, 
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then remained but resigning; which he did immediately, when 
his senatorial term was within half a session of its close. He had 
withdrawn from the Senate Chamber, and was winding up his 
political affairs at the time when we joined his party.” ^ 

The Senator in question must have been Peleg Sprague of 
Hallowell, who resigned January 1, 1835. He was a Whig; had 
been elected Senator in 1829; and became TJ.S. District Judge 
in Boston, holding the position from 1841 to 1865. It was in 
January, 1834, that the Maine Legislature instructed the Sena- 
tors and requested the Representatives to oppose the restoration 
of the government deposits and the renewal of the charter of the 
United States Bank. The quarrel over this matter, one of the 
bitterest quarrels in the history of American politics, led in one 
way or another to the most notable incidents in the history of 
instructions. 

These incidents centered about the fight led by Benton to get 
expunged the Senate censure of President Jackson. John Tyler 
and William C. Rives were the Senators from Virginia. The 
General Assembly of that State passed resolutions condemning 
the dismissal of Duane and the removal of the deposits. There- 
upon Rives, a supporter of Jackson, promptly resigned, B. W. 
Leigh was elected in his place. Then Benton’s expunging resolu- 
tion was made an issue in the State election. Jackson’s friends 
won the next Assembly and in February of 1836 that body com- 
manded Tyler and Leigh to introduce and vote for an expunging 
resolution. It declared that the right of instruction was one of 
the vital principles of our free institutions, and that it was the 
duty of the representative to obey or resign. Governor Tazewell 
refused to transmit the resolutions, whereupon they were sent by 
the presiding oflS.cers of both branches of the Legislature. 

John Tyler had begun his pubhc career by taking his seat as a 
member of the Virginia House of Delegates in December, 1811, 
It was he who in 1812 had moved the vote to censure Giles and 
Brent because they had refused to obey instructions to oppose 
the reoharter of the United States Bank. It was Benjamin Wat- 
kins Leigh who had drawn the resolutions of instructions. Now, 
a quarter of a century later, these two men were to bo put to the 
same ordeal. Leigh’s election to succeed Rives was in eficct an 
express command to oppose expunging. This he used with abil- 
ity and power in defense of his refusal either to obey the new 

> Betmpeol of Trotel, i, 143-48. 
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instructions or to resign, but he never recovered party standing. 

Tyler took a different course. He wrote to the Legislature 
February 29, 1836, a long letter in the course of which he said; 
“I now reaffirm the opinion at all times heretofore expressed by 
me, that instractions are mandatory, provided they do not re- 
quire a violation of the Constitution or the commission of an 
act of moral turpitude,” ^ He held that the instructions in ques- 
tion called upon him to violate the Constitution, but in the end, 
after consulting his friends, concluded not to stand on that con- 
tention. His friends, and particularly Judge White, advised him 
that he had no choice and it was most politic to resign.® 

His resignation was read in the Senate February 29, 1836. 
Rives was elected in his place. In the Assembly session of 1838- 
39, the two were opponents for the Senate. A contest of many 
days, with thirty-eight ballotings, ended in an agreement that 
if Tyler's friends would yield Rives’ election to the Senate, 
Tyler should be the nominee for Vice-President in 1840. Tyler’s 
friends would not vote for Rives, but leaving their seats, lessened 
the majority necessary to elect, giving Rives the victory.® In 
due course Tyler was nominated for Vice-President and elected. 
The death of Harrison made him President, So it came about 
that one man’s adherence to the doctrine of instructions helped 
him to the highest place in the Republic, just as the rejection 
of the doctrine by John Quincy Adams, may have helped him to 
the same position, though not so directly. 

Berrien of Georgia disobeyed in the matter of expunging, 
Eng of Alabama took the opposite view. Presenting resolutions 
from his State assembly entreating its Senators to uee their 
“untiling efforts” to cause the censure to be expunged, he said 
that never having doubted the right of a Legislature to instruct 
its Senators in Congress, he should consider himself culpable if 
he did not carry its wishes into effect, when properly expressed. 

North Carolina in 1834 instructed Senator Mangum to vote 
for Benton’s expunging resolution. He refused and would not at 
once resign, but gave in his resignation in 1836, Robert Strange 
succeeded him. Bedford Brown was the other Senator. In 1838 
it was their turn to disobey, for the Whigs, getting control of the 
Legislature, passed resolutions disapproving the policy of the 
administration and condemning the expunging of the Jackson 

' Niles' Register, 50, 25. 

’ Heoiy A, Wise, Seven Decades of ihe Union, 13S, 
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censure. When the Senators asked whether they should con- 
sider these resolutions as instructions, the Legislature declared 
it had spoken clearly enough. Thereupon Brown and Strange 
gave reasons to the Senate for not obeying “these instructions,” 
saying they would have obeyed had these been mandatory. 
That roused the ire of Henry Clay and on the 14th of January he 
castigated the North Carolina Senators in a fiery speech. In the 
course of it he asked: “What is the basis, and what the principle 
of the doctrine of instruction? Sir, to a certain extent, I have 
always believed in this doctrine, and have been ever ready to 
conform to it. But I hold to the doctrine as it stood in 1798; that 
in general, on questions of expediency, the representative should 
conform to his instructions, and so gratify the wishes, and obey 
the will, of his constituents, though on questions of constitution- 
ality his course might be different.... And what is the doctrine 
of instruction, as it is held by all? Is it not that wc are to aet, not 
in our own, but in a delegated character? And will any who 
stand here, pretend, that whenever they know the wishes or will 
of those who sent them here, they are not bound to conform to 
that will entirely? Is it not the dootrme, that we are nothing 
more than the mirror to reflect the will of those who called us to 
OUT dignified office? That is the view which I take of the doc- 
trine of instruction.” ^ 

Evidently the political climate of North Carolina became too 
warm for the recalcitrant Senators. Anyhow they resigned in 
1840. 

This episode brought out clearly the weakest point in the 
argument for instructions. When a Representative or Senator of 
Imown conviotions has been chosen by an electorate by reason 
of agreement with those convictions on the part of a majority 
of the electorate, and then that majority shifts to the opposite 
view, the Representative or Senator is to change his convictions, 
which would be unethical, perhaps dishonorable, or he is to re- 
sign, which is inconsistent with the constitutional provision for 
fixed terms. Senator Southard of New Jersey discussed the 
point intelligently in the Senate, February 22, 1835. “It may, 
it often does, happen,” he said, “that the political character of 
the Legislature is frequently changed. Upon this theory there 
must be a new Senator upon every change. In Rhode Island, if 
I recollect correctly, the changes have been such that she might 
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have had, nay, ought to have had, six Senators in two years. So 
in Ohio; last year she instructed her Senators: one of them dis- 
obeyed; if he had resigned, the present Legislature, which is of 
a different political aspect, would have instructed his successor, 
and we should have had two new Senators upon the floor, and 
the State had five in a little more than one year. The rebellious 
one of last year might have been restored; unless indeed the 
Legislature should, as they ought under the circumstances, spurn 
him from their confidence for his servility, as destitute of that 
moral courage and independence of character without which a 
public agent is a public curse. The history of my own State is 
not destitute of facts to illustrate this doctrine. The changes 
which have taken place in the political parties there since 1824 
would have given to us some six or eight different members, and 
this resulting from no vereatility or changeablene,® in the 
character of her people. The number of our counties is small — 
only fourteen. The parties throughout the State have long been 
nearly balanced, In several of the counties the change of a few 
votes, or the neglect of a small number to attend the poll, would 
not only give a new representative in the Legislature, but 
change its political character; a little more than one hundred 
votes, in one or two of several counties, would have clianged the 
late instructions.’' 

It was at this period that Abraham Lincoln, then a young 
man, pronounced himself upon the relation of a representative 
to his constituency. 'ftTien he was a candidate for reelection to 
the Illinois Legislature in 1836, he began his canvass with a 
platform containing this: 

“If elected, I shall consider the whole people of Sangamon my 
constituents, as well those that oppose as those that support me. 
While acting as their representative I shall be governed by their 
will on all subjects upon which I have the means of knowing 
what their will is, and upon all others I shall do what my own 
judgment teaches me will best advance their interests.” ‘ 

Governor Ford in his entertaining history of Illinois tells us 
that among the membera of the Legislature who voted for the 
disastrous internal improvement law in 1837, wore Stephen A. 
Douglas, Ninian W. Edwards, James Shields, and — for so Ford 
spelled the name in 1850 — “Abram Lincoln.” Ford says (page 
198) : “These gentlemen have been excused upon the ground that 

>■ Nicolay and Hay, Alffaham Lincoln, i, 129. 
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they were instructed to vote as they did, and that they had 
every right to believe that they were truly reflecting the will of 
their constituents. But it appears to me that members ought to 
resign such small offices, to sacrifice a potty ambition, rather 
than become the willing tools of a deluded people, to bring so 
much calamity upon the country.” 

The Tariff Act of 1846 was carried in the Senate by the vote 
of Spencer Jarnagin of Kentucky, a declared protectionist, who 
had spoken against the bill. He acted under instructions from 
the Kentucky Legislature, and disinterestedly, for it was al- 
ready settled that he would not be reelected. 

In 1848 Thomas H. Benton, then nearing the end of his fifth 
term as a Senator from Missoml, found himself in the clutches 
of the doctrine that had so greatly helped him in winning his 
contest to expunge the resolutions that censm'ed Jackson. 
Benton took issue with Calhoun and the slavery extremists in 
the matter of the legislation following the Mexican War that 
related to the newly acquired territories. In the middle of his 
fight against extending slavery into them, his enemies won 
control of the Missouri Legislature and passed resolutions 
truculent and disloyal in tone, demanding that slavery be per- 
mitted to exist in all the new States to be admitted, and in- 
structing the Senators from Missouri to vote accordingly. Ben- 
ton’s colleague Atchison presented them in the Senate. Benton, 
a doughty man, full of courage, did not hesitate. On the 9th of 
May, 1848, he addressed a letter “To the People of Missouri.” 
He refused to obey the instructions. “Prom this command I ap- 
peal to the people of Missouri, the whole body of the people — 
and if they confirm the instructions, I shall give them an op- 
portunity to find a Senator to carry their wOl into effect, as I 
cannot do anything to dissolve this union, or array one half 
of it against the other.” ' They took him at his word and de- 
feated him for reelection. So he was hoist by his own petard. 

In January, 1849, the Legislature of Michigan passed a joint 
resolution repudiating squatter sovereignty, and asserting that 
Congress had the power, and that it was its duty, to prohibit by 
enactment the introduction of slavery into the West. The Sena- 
tors were instructed and the Representatives requested to use 
their efforts to accomplish such an object. Lewis Cass was 
elected to the Senate but a few days after these resolutions were 
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approved, and he therefore began his second term with the 
knowledge on both sides that his own beliefs on the great ques- 
tions were different from those of a majority of the Legislators 
and of his constituents. 

He spoke on the subject in the Senate January 21 and 22, 
1850. His closing sentences were: “I will endeavor to discharge 
my duty, as an American Senator, to the country and to the 
whole country, agreeably to the convictions of my own duty and 
of the obligations of the Constitution, and when I cannot do 
this I shall cease to have any duty here to perform. My senti- 
ments upon the Wilmot proviso arc now before the Senate, and 
will soon be before my constituents and the country. I am pre- 
cluded from voting in conformity with them. I have been in- 
structed by the Legislature of Michigan to vote in favor of this 
measure. I am a believer in the right of instruction when fairly 
exercised, and under proper circumstances. There are limita- 
tions upon the exercise; but I need not seek to ascertain their 
extent or application, for they do not concern my present posi- 
tion. I acknowledge the obligations of the instructions I have 
received, and cannot act in opposition to them. Nor can I act 
in opposition to my oto convictions of the true meaning of the 
Constitution. When the time comes, and I am required to vote 
upon this measure as a practical one, in a bill providing for a 
territorial government, I shall know how to reconcile my duty 
to the Legislature with my duty to myself, by surrendering a 
trust I can no longer fulfill.” ‘ 

Webster’s famous 7th of March speech, in wliich he deplored 
unnecessary agitation, advocated compromise, and lamented 
sentiment, had direct effect at the North. It was itself the ex- 
pression of reaction and conservatism. It aided the growing 
desire to settle the question and to restore harmony, and seems 
to have influenced the Legislature of Michigan to reconsider its 
instructions and requests to the Congressmen of the State. On 
the 11th of Apiil Cass exultingly read to the Senate resolutions 
freeing him from any obligation to vote contrary to his judg- 
ment.^ 

But his experience with instructions was not to end thus 
happily. In February of 1855 resolutions from the Legislature 
of Michigan were presented in the Senate, by Stuart, the ool- 

< Appendix to the Cononssional Globe, toI. xxii, part i, 74. 

* A. 0. Mcl/aughlin, Lewie Coes, 2(S3-73. 



474 


LEGISLA.TIVE PRINCIPLES 


league of General Cass, instructing them, and requesting the 
Representatives, to vote for an act prohibiting slavery in the 
Territories, and for the repeal of the Jhigitive Slave law. Cass 
replied at length, refusing to obey the dictates of a party that 
had suddenly and, as he believed, temporarily become possessed 
of the government of the State. When instructed before, he had 
acknowledged that such instructions were valid “under proper 
circumstances,” but asserted that there were “limitations upon 
the exercise.” He now thought these limitations in force. He 
was fully persuaded that the adoption of the measure proposed 
“would be the signal for the breaking up of the government and 
the dissolution of the Confederacy.” Stuart followed the exam- 
ple of his senior colleague.* In the following January Cass re- 
ceived only sixteen votes for reelection to the Senate. 

There are those who assume that the importance of the doc- 
trine of instructions, reaching its height in the exciting struggle 
over Jackson’s policies, ended with the bitter partisanship that 
preceded the Civil War. Not so, To be sure, the recurrences of 
the controversy since then have not been of great consequence 
in themselves, but its continuance shows that the question is not 
yet dead. At the special session of Congress in March, 1869, 
Senator Reuben E. Fenton of New York, under instructions of 
the New York Legislature, favored the repeal of the tenure of 
office act. Roscoe Conkling, a member of the Judiciary Commit- 
tee that reported a bill amending the act, disregarded the dic- 
tates of a body that did not elect him.® 

In 1877 Senator Eaton of Connecticut, a Democrat, when 
instructed to vote for the Electoral Commission Bill, declared his 
purpose to disregard his instructions and to vote according to his 
convictions, fie had no idea of resigning. The Legislature after- 
ward rescinded the instructions. 

In February of 1878 the Mississippi Legislature instructed 
the Senators and requested the Representatives from that 
State to vote for the act remonetizing silver. Senator L. Q. 0, 
Lamar laid his instructions before the Senate and declined to 
comply with them, saying: “I cannot and will not shirk the 
responsibility which my position imposes.” To a member of the 
Legislature he wrote: “I recognize the right of a Legislature to 
express its opinion upon questions of Federal policy, and I think 

’ A. C, MoPaughlin, Imns Oast, 30C. 
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such expressions of opinions are entitled to the most respectful 
and patient consideration of the Federal Representatives; and if 
there bo any doubt in the mind of either a Senator or Represent- 
'ative as to what his course ought to be, he should give to the 
sentiment of his people, as expressed by the Legislature, the full 
benefit of that doubt, and vote in accordance with their wishes. 
But in this particular case their wishes are directly in conflict 
with the convictions of ray whole life; and had I voted as the 
House of Representatives directed, I should have cast my first 
vote against my conscience.” In the following December Jeffer- 
son Davis wrote an open letter defending the right of instruc- 
tion. Discussion followed in Mississippi. Lamar declared: 
''No Senator should depart in his votes from an opinion thus 
e.xprcssed or given, unless in case of a clear and conscientious 
conviction that in following such instructions he would be 
violating the Constitution or injuring the interests of the whole 
country. ” He stumped the State on the issue and converted it 
to his view. 

On the 27th of January, 1898, the Legislature of Kentucky 
asked Senator Lindsay to resign, on the ground that he was mis- 
representing his party and State on the money question. In re- 
fusing he said; “I do not exercise my senatorial duties subject 
to legislative supervision, nor hold my place at the legislative 
will. I represent, not merely a party or faction, but all the people 
of Kentucky. My term of service is fixed by the Constitution of 
the United States. It cannot be abridged by the action of the 
Kentucky Legislature, and an attempt by certain members of 
that body to abridge it is the assertion of a right which does not 
exist and could not exist without imperiling the independence 
of this great branch of the Federal Legislature. Resolutions 
emanating from State Legislatures touching matters pending 
in the Federal Congress, are entitled to most respectful consider- 
ation, and always receive it; but they cannot determine the duty 
of a Senator or relieve him from the responsibility of his position. 
I am a Senator from Kentucky, but I am also a Senator for the 
United States. When great public interests affecting alike every 
portion of the Union are to be acted upon, they are to be con- 
sidered from the standpoint of the broadest patriotism.” ^ 

These are by no means all the cases of instructions to United 
States Senators and Representatives that could be cited, but 

* CangTesdimal Record, vol. 31, part 2, 1433. 
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they suffice to show the vitality of the doctrine, whether it be 
erroneous or not, Therefore I cannot share the confidence of 
Professor Charles A. Beard, who says m "Readings in American 
Government and Politics" (page 233); "It is a principle of our 
constitutional law that Senators and Representatives are not to 
be instructed by their constituents." And in view of the express 
declaration of the right in about two fifths of the State Constitu- 
tions I query the implication of his further statement that the 
principle he sets forth "is constantly violated in practice by 
State Legislatures." It has indeed been held by able state, smen 
that the doctrine is obsolete. Such has been one of the argu- 
ments presented against so-called “Public Opinion Bills " as they 
have been urged on various Legislatures, bills meant to facilitate 
the formal expression of public opinion on matters of broad 
public concern. It is quite true that of late years there has been 
little attempt to instmet Representatives, whether State or 
Federal. Yet even in Massachusetts, where the independence 
of the lawmaker has had almost complete sway, instructions 
have not disappeared. At the annual meeting of the town of 
Lincoln, March 8, 1915, it was voted, on the motion of Charles 
Francis Adams, "That the attention of our Senators and Repre- 
sentatives in the Great and General Court and of all other offi- 
cials of the Commonwealth be called to the fact above stated 
[the increase in the cost of government]; and they be requested, 
and, when representative, be instructed rigidly to systematize 
and revise all items of public expenditm-e,” etc. This was the 
last public act in the life of a student of government whose great- 
grandfather, the most learned man of his time in that science, 
had penned the Braintree instructions which led the way to 
Revolution and who had put the doctrine into the Massachusetts 
Constitution; whose grandfather had resigned a seat in the 
United States Senate because he could not conscientiously voice 
the views of the Legislature of his State. 

A combination of plebiscite and legislative action has recently 
appeared in Massachusetts. On the ballot at the election in 1928, 
in thirty-sLx out of forty of the Senatorial districts, appeared this 
question; “Shall the Senator from this district be instructed to 
vote for a resolution requesting Congress to take action for the 
repffil of the Eighteenth Amendment to the Constitution of the 
United States, known as the Prohibition Amendment? ’’ In all 
but two of the districts the vote was in the affirmative; the total 
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faTOi’ing was 707,352; in the negative, 422,655; and of those 
voting at the election 310,244 did not vote on the question. The 
following Senate complied with the inatniction and requested 
Congress to act accordingly. What becamo the duty of a Massa- 
chusetts Congressman? It will be noticed that less than half 
those who went to the polls, voted in the afSimative. It was 
known that the leaders of the forces favoring prohibition had 
urged its friends not to vote on the question. It was probable 
that a majority of the party that elected thirteen out of the 
sixteen Representatives, opposed the resolution. Ours is a two- 
party form of government, under which the party for the time 
prevailing is responsible for legislation, and that party in turn 
is to be controlled by a majority of its membership. On the other 
hand many more than half the citizens voting on the question had 
declared for the resolution. It would have been interesting to 
see how the Massachusetts members would have met the em- 
barrassing problem, but as the question did not come before 
Congress they were saved perplexity. 

In a somewhat similar situation. Senator Copeland of New 
York, previously listed as a supporter of prohibition, was in 
November of 1928 reported in the press as announcing that 
henceforth he would espouse the cause of liquor law modifica- 
tion because he hold the referendum vote in his State on the 
"wet-and-dry” question to be a mandate, binding on him and 
every other Congressman from his State, It looks as if with the 
spread of the Initiative and Referendum legislators will be in- 
creasingly confronted with the need to decide whether they will 
shape their course to correspond with the votes of the electorate. 

Vakiotts Views 

Our writers on political science have of course not failed to 
address themselves to a problem that has had such prominence 
in the political life of this country, and as their judgments may 
be presumed to have been reached with the maximum of deliber- 
ation and the minimum of bias, they should be considered. 
Francis Lieber, the first of our theorists not in public life to earn 
a wide hearing, published his “Manual of Political Ethics when 
the controversy was at its height, in 1838, and naturally gave 
thorough treatment to the subject. In part he said; “The doc- 
trine of instruction, as it is now presented by its advocates in 
the United States, may be stated thus : The representative ought, 
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as far as he is able, truly to represent the wishes of his constitu- 
ents, and if on any important question the views and desires of 
the majority of his constituents are made known to him in any 
manner which convinces him that it is really the voice of the 
majority, he ought either to obey, or, if he cannot conscien- 
tiously do so, to resign. An attempt is thus made to give to the 
representative a character between that of a representative and a 
deputy. The chief arguments urged in favor of the above doc- 
trine, and in fact, as far as my knowledge extends, the only ones, 
are these ; That, could the people meet, as in ancient times, in the 
market, they would act for themselves, each according to his 
interest and views, and that now, when the number of inhabi- 
tants or extent of country prevents them from meeting in a 
general and primary assembly, it is clear that those who are 
sent for the mere sake of expediting the business, instead of the 
people's convening themselves, must speak as the people them- 
selves would have spoken. The representatives arc the speaking- 
trumpets of their constituents, and nothing more. Secondly, 
which in fact is but the above in other terms, the representative 
is the servant of his eonatituents; and how can he be called a 
servant if he docs not their will'?... If the representative is 
merely the speaking-trumpet of the people who can no longer 
assemble, it appears to me perfectly clear that consistency would 
actually demand that he should speak say three hours for the 
measure and one against it, if he has been elected by six thousand 
votes against two thousand, for these two thousand would or 
might have spoken in the general assembly and laid then views 
before the assembly. I beg to observe that this is not advanced 
in a sportive sense, but gravely. If we are to have absolute 
democracy with agents who do not speak for the minority, this 
minority loses all the right which it had in the primary assem- 
bly.” '• 

Another authoritative writer, T. D. Woolsey, President of 
Yale, has taken this view of the matter; “Each representative is 
to consider the whole State first, and then each part of the State 
as far as its apparent welfare does not collide with that of the 
whole, He can. therefore, lawfully place himself under no 
pleclge.s nor receive any instructions which are binding upon him, 
for to do so would imply that he is bound, after being convinced 
that the general good requires a certain course, to take directly 
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the opposits. It would place the citizens, who cannot Iciiow the 
reasons which appear after full deliberation, in the position, of 
giving orders to one who has carefully listened to the delibera- 
tion, and of controlling his actions, although they ought to be 
of the same mind with him, and although he was sent to the 
assembly to find out what was best and to vote after delibera- 
tion upon that conviction. It would in fact be deduciblc from 
the same premises that the represeutative is bound to follow the 
will of his constituents in all cases whatever, only with more 
certainty when they give him direct instrnctions, with less when 
they do not. And thus it would follow also that deliberation is 
a mere farce, and that the great power actually put into the 
hands of the representative to vote as he thinks best ought to be 
abridged.” ^ 

Our chief authority on parliamentary law, Luther Stearns 
Cushing, wi’ote in 1856: “In this country, the right of instruction 
has been contended for, on the one hand, independent of consti- 
tutional provision, and, on the other, has been denied to exist, 
even where it is expressly conferred, in any other sense, than as 
declaring the right of constituents to make known their views 
and wishes to their representatives. Both propositions are 
equally untenable. A right of instruction, to which the duty of 
obedience is not correlative, is entirely inconsistent with the 
constitution and functions of an independent, sovereign legisla- 
tive power; and it is equally impossible to suppose that the 
right of instruction is restricted, in those of the Constitutions in 
which it is declared, to signify a mere expression of opinion, 
on the part of constituents, with which representatives are at 
liberty to comply or not at their pleasure. It may be stated, 
therefore, in regard to the right of instruction in this country, 
that it exists only in those States in which it is expressly reserved 
by constitutional provision; and that where it exists it is an 
absolute right, to be implicitly obeyed, when exercised, so far as 
it is authoritatively expressed 

“Where the right of instruction exists by constitutional pro- 
vision, or is admitted as obligatory, it is important to ascertain 
in what manner it may be exercised, for which a few remarks will 
be sufficient. In the first place, if the constituency is a munici- 
pal corporation, competent to expi-ess itself by a corporate act, 
that is clearly the only authentic mode of giving binding instruc- 
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tions to its representatives; so if the constituency is a sovereign 
State, as is the case with reference to the Senate of the United 
States, it can only give binding instructions by means of a 
legislative act, passed in the ordinary form. If the constituency 
is not a municipal corporation, as is the case with the greater 
number of districts for the election of representatives in the 
Congress of the United States, there is no other mode of instruct- 
ing their representatives than by the signatures of individuals, 
or by their attendance at a public meeting called for the purpose. 
In a case of this kind, the member, to whom the instructions are 
addressed, must determine for himself, whether they express 
the opinions of a majority of the constituency (for no smaller 
number certainly can be competent to instruct) and, therefore, 
whether they are to be implicitly obeyed, or only rospectfuUy 
considered, Lastly, if the instructions are sufficiently expressed, 
and the obligation of obedience exists or is recognized, the mem- 
ber addressed has no alternative but to obey, and cannot relieve 
himself from his obligation by resigning his seat; a proceeding 
which, in most cases, would as effectually destroy the right of 
instruction as direct disobedience.” ‘ 

Another technical author, Judge Jameson, who has written 
the authoritative book on Constitutional Conventions, touches 
on instructions as related to delegates to such bodies. Before 
the Ohio Convention of 1850 a meeting of “the democracy of 
Butler County ” passed resolutions instructing the delegates who 
might be chosen from that county to support the doctrine that 
charters of incorporation may be repealed. Mr. Vance, a candi- 
date for the Convention, in a communication published before 
the election, refused to subscribe to the platform thus laid down 
for him, but nevertheles.s was elected by a large majority. 
After the Convention had assembled, his course on this topic 
not being agreeable to the “democracy of Butler County,” a 
meeting thereof repeated and emphasized the instructions, and 
requested the delegates of the County to adhere strictly to the 
instructions or resign. Mr. Vance chose to resign, not distinctly 
admitting the instructions to be binding on him, but being un- 
willing to be placed in a position which would carry with it even 
the appearance of disob^ienoe to the will of his constituents. 

In commenting on this, Judge Jameson submits that as a 
Convention is an advisory body, it would be an act of absurd 
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inconsistency to instruct. ‘‘It would be simply to ask advice, 
but first to ictatc to the advising body what its advice should 
be!” Furthermore he says: “Whatever the delegates to the 
Convention represented, they certainly did not represent the 
‘democracy of Butler County,’ who, therefore, had no more 
right to instruct them than had the milkmaids or the barbers 
of Butler County. If those delegates represented anybody 
within the county, it was the electors there residing, without 
distinction of party, of whom the election expressed the collec- 
tive will. If the right of instruction were conceded to any desig- 
nated section of the electors, acting, not as electors, but in a 
party or other private capacity, it could not be denied to every 
individual voter.” ‘ 

In supplement to these views, it is worth while adding the 
judgment of a statesman of our time, a man with exceptional 
grasp of the problems of government, Henry Cabot Lodge, long 
Senator from Massachusetts. “The use of instructions has died 
out,” he said, speaking with direct reference to a proposal in his 
own State, “although they are still employed occasionally, 
simply because improved means of communication and tho 
growth of commercial, labor, and trade organizations have made 
other modes of reacliing the same result quicker, easier, and 
more practicable. But this fact does not impah the rights of a 
constituency in the least, and any constituency can avail itself 
of this right if it so desires, for it is one of which no constituency 
could be deprived except by constitutional amendment. Every 
constituency, I repeat, has the right now, as always, to issue 
instructions to its representative if it can agree upon them, just 
as it has the right of petition; but that is a very different thing 
from the final determination by ballot of every possible abstract 
question by a popular vote. It is worth while to emphasize this 
difference, for it throws light upon the whole question. The con- 
stituency, in the first place, instructs only its own representa- 
tives. It does not undertake to instruct the representatives of 
other constituencies, but only its own, thereby recognizing the 
representative character of the member or Senator or Congress- 
man whom it has chosen. The instructions, moreover, are passed 
by a meeting where they can be discussed, amended, and modi- 
fied, and where the arguments of both majority and minority 
can be heard. The constituency in passing instructions is not 

' The Constikilioml Gomenlion, 342. 
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confined to a blind, categorical 'yes’ or 'no’ upon a question 
where neither amendment, discussion, nor modification is 
possible. They act themselves only with the same safeguards 
which have been thrown about the passage of laws in the legisla- 
ture. They are not the helpless instrument of a plebiscite, but 
freemen setting forth their opinions in the manner which the 
history of free government has consecrated. Instructions from 
a constituency are the very antithesis of the ‘mandate ’ which it 
is proposed to extort or cajole from the people by such a scheme 
as this Public Opinion Bill.” ‘ 

As to the course a representative should pursue on the receipt 
of instructions or after a plebiscite, I am not willing to dogma- 
tize, nor am I inclined to be censorious. Nearly all the work of 
every legislative body nowadays is matter of expediency, without 
any ethical content. Where no question of right or wrong is in- 
volved, and a vote contrary to the evident opinion of a district 
would be lilrnly to end the political career of its representative, 
he might with some logic conclude it better for his district, quite 
apart from his own fortunes, that ho should waive his judgment 
in this one thing rather than through the stubborn exercise of 
independent decision end such usefulness as he might have ac- 
quired by long training and experience. So constituted as to in- 
sist on the right to do my own thinking and believing that the 
majority of the citizens of my district wish me so to do, I stand 
for independent judgment, ready to take the risks. If my col- 
league takes the opposite view, he is within his rights and will 
get no blame from me, but in my judgment independent decision 
works for better legislation. 

After all is that not the real test? The purpose of legislation is 
government. We all want the best government. Those legisla- 
tive practices are wisest that bring the best government. It is 
the philosophy of expediency, of pragmatism, but what is there 
ill the history of mankind to show it is not sound? 

This does not necessarily mean the renunciation of democracy. 
The mind of the many may be on the whole wiser than the mind 
of the few. Yet there are timas when the few are better informed, 
can give more study and reflection, can hear and weigh all the 
arguments. The representative who conscientiously decides as 
he believes his constituents would decide were they in his place, 

’ Honry Cabot Lodge, T/i* flemocfocy */ (4e Contliluiion and other Addresses 
and Msmyo, 10, 



INSTRUCTIONS IN CONGRESS 


483 


with all its advantages of knowledge and enlightenment, will not 
go far astray. 

This course is the easier to foUow when it is remembered that 
the formalities of instruction do not of themselves prove either 
authority or importance. Any one who has served in a State 
Legislature knows, for example, how scant the attention there 
given to proposals for memorializing Congress or otherwise af- 
fecting Congressional action. These proposals usually prevail 
with little or no debate. Somehow the legislators feel no re- 
sponsibility for positions taken in regard to them. Inasmuch as 
many members of Congress have served in State Legislatures 
and understand all about this, it is not surprising that the hun- 
dred and more memorials sent by the Legislatures to every Con- 
gress are ignored. They are that much waste paper. 

Plebiscites carry somewhat more weight, but the man with 
experience enough in aSairs political to have become a member 
of Congress well Icnows how often votes have been cast at the 
polls without knowledge of all the arguments, how often they 
are in reality manufactured by a prejudiced or self-interested 
few, how often they are not the product of calm, prudent, in- 
formed judgment. Unsupported, they ought not to dominate. 

Pledqes, Censure, and Rbcadd 

Pledges arc akin to instructions. They differ, of course, in 
that a pledge is a promise and an instruction is a command, so 
that normally they proceed from the opposite parties — the 
elector instructs, the elected pledges. The two things have been 
much confused in discussion. Burke’s speech to the electors of 
Bristol, for instance, would apply to either, but as a matter of 
fact both he and Wilkes were chiefly concerned with pledges. 

A pledge may be purely voluntary, an independent declaration 
of purpose; or it may be given in response to demand. Very few 
critics have ever gone so far as to suggest that a preelection an- 
nouncement of belief is reprehensible. Perhaps that might be in- 
ferred to have been the notion of Whitelocke, who said, a century 
before Burke and Wilkes took sides: “The members of Parlia- 
ment are not, beforehand, to make any compacts, or under- 
takings, what they will do, or not do. But what shall be pro- 
pounded among them, when they are met together; that is to he 
considered by them, that they are to deliberate upon. And after 
a free debate in full Parliament; as their judgments shall be 
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swayed by reason, and as God shall put into their hearts, so they 
are to ordain; and therefore it is said, 'shall happen to be or- 
dained.’ The members come not to Parliament prepared, or be- 
spoken beforehand; but as free counsellors, to give their votes, 
as their reason shall be satisfied; as they judge will most conduce 
to public good,” 1 

Assuming that Whitelocke would have gone as far as to say 
that a candidate ought not to open his mouth before election, bis 
theory would call for no discussion here inasmuch as it would 
nowadays be held chimerical. It is whoHy inconsistent with party 
government, which requires that the opinions of candidates shall 
be known to be those of the party they would represent. Mill 
voiced well the view of our times. “A man of conscience and 
knoTO ability,” he says, “should insist on full freedom to act as 
ho in his own judgment deems best, and should not consent to 
servo on any other terms. But the electors are entitled to Icnow 
how he mejins to act; what opinions, on all things which concern 
his public duty, he intends should pide his conduct. If some 
of these are unacceptable to them, it is for him to satisfy them 
that ho nevertheless deserves to be their representative; and if 
they are wise, they will overlook, in favor of his general value, 
many and great differences between his opinion and their own. 
There are some differences, however, which they cannot be ex- 
pected to overlook. Whoever feels the amount of interest in the 
government of his country which befits a freeman, has some con- 
victions on national affairs which are like his life-blood; which 
the strength of his belief in their truth, together with the im- 
portance he attaches to them, forbid him to make a subject of 
compromise, or postpone to the judgment of any other person, 
however greatly his superior. Such convictions, when they exist 
in a people, or in any appreciable portion of one, are entitled to 
influence in virtue of their mere existence, and not solely in that 
of the probability of their being grounded in truth.” ® 

Da Tocqueville was less tolerant and judicial. He wrote his 
“Democracy in America” just when the controversy over in- 
structions was coming to a head, and perhaps that was what he 
had in mind, but it will be noted he used the word “pledged” 
(if the translation is accurate) when he wrote this; “ A proceeding 

t WMldocke's Note) Uppon the King's Writle for Choosing Members 0 } Parle- 
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which will in the end set all the guarantees of representative 
democracy at naught ia becoming moro and more general in 
the United States: it frequently happens that the electors, who 
choose a delegate, point out a certain lino of conduct to him, and 
impose upon him a certain number of positive obligations which 
he is pledged to fulfill. With the exception of the tumult, this 
comes to the same thing as if the majority of the populace held 
its deliberations in the markct-placc.” 

A more recent writer, who evidently thinks along the same 
lines, declares: “To hold fcliat the delegate should be fettered by 
pledges is, so far, to prevent the working of free thought. The 
popular assembly ia not free in its action unless each one of its 
members is free to think his own thought, to utter it in his own 
way, and to change his opinions when convinced by reasonable 
argument. It is of the very essence of free democratic institu- 
tions that the thought and action of the delegate should be as 
free as that of the citizen.’’ ^ 

This probably goes beyond what would prove to be the con- 
sensus of belief. It certainly goes beyond everyday practice. 
Platforms of political parties would lose what little utihty they 
yet possess if all candidates standing on them felt perfectly free 
to ignore them in toio after election. On the other hand, it is not 
common expectation that a representative will blindly abide by 
every plank in his party platform. Furthermore, when it comes 
to applying principle, there must be leeway for the exercise of 
judgment, otherwise committee hearings and debate on the floor 
would be quite superfluous. 

Pledges given by a candidate in response to demand may or 
may not be blameworthy. If they harmonize with the convic- 
tions of the pledger, no direct harm is worked, but even then they 
cannot escape the suspicion of interest, no matter though it be 
unjust. Any pledge given before election in response to demand 
appears to bring in the element of what the lawyers mean by con- 
sideration, quid pro quo, a bargain. The law would undoubtedly 
declare such el pledge unenforceable as contrary to public policy. 
It woifld be regarded as an indirect violation of the principle 
that secures to a representative freedom from coercion by his 
constituents, Specific prohibition of such a pledge was asked of 
the Illinois Legislature in 1916. A bill imposing a fine of from 
$200 to $1000, or imprisonment not exceeding sixty days, for 

' Albert Stiofcner, The PolUical Probiem, 123. 
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giving a pledge with respect to legislation, was amended in the 
House to add the vacating of tic seat of any member guilty 
thereof. It passed the House by a vote of 89 to 41, but I find no 
record of action by the Senate. 

Of late years England has had more occasion than the United 
States to worry over the matter of pledges. Their extensive use 
among all parties in the general election of 1906, committing 
candidates to support of legislation that would put back the 
trades union.? where they were before the decision in the Taff 
Vale case, forced the Campbell-Bannerman government to pass 
the Trades Disputes Act; and two years later the same method 
of constraint drove tho Asquith government to change its atti- 
tude on woman suffrage. In the United States tendencies are 
toward going over the heads of the Legislatures with the Initia- 
tive and Eoferendum; in England they have not yet passed the 
stage of coercing legislators by extorting promises in advance. 

The candidate who indulges in specific pledges invites trouble 
for himself later. He shuts the door to whatever help may come 
from committee study and from debate on the floor, as far as 
concerns principles. Yet he may find that after being fully in- 
formed and hearing all considemtions, his honest judgment 
would be against the coru'se he has promised. Furthermore the 
measure may take a shape he cannot approve, may contain de- 
tails that will thwart the wish of those to whom the pledge has 
been given. It may prove most embarrassing to try to explain a 
vote under such circumstances, whichever way it is cast. Again 
and again have I heard legislators privately express regret that 
they ever committed themselves. The prudent course is to avoid 
making any definite promise whatever. When it is necessary to 
take a stand upon some specific campaign issue, assurance may 
both cautiously and honorably be couched in general language 
that will leave open the chance to modify views if oocasioE 
comes. 

Censure is another menace threatening those representatives 
whose constituents view the relationship as one of master and 
servant. Fortunately it is rarely bestowed by formal action, for 
it is the most ineffective and useless form of influence that can be 
exerted. The mischief, if noischief it be, has been done and rarely 
can be undone. Censure humiliates, embitters. Far better it is to 
punish by the accustomed method of defeat for reflection. There 
is a lesson in the story of the most noteworthy instance of censure 
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in our political liistoiy. It is the pathetic story of the last years of 
Charles Sumner. George W. Julian says in his Political Eecol- 
lections (p. 350) that after the election of 1872, when in Washing- 
ton, he called on Sumner, and found him in a wretched state of 
health, which was aggravated by the free use of poisonous drugs. 
He had lost caste with the great party that had so long idolized 
him, and which he had done so much to create and inspire. He 
had been deserted by the colored race, to whose service he had 
unselfishly dedicated his life. He had been degraded from his 
honored place at the head of the Senate Committee on Foreign 
Relations, and for no other reason than the faitliful and con- 
scientious performance of his public duty. He had been rebuked 
by the Legislature of his own State. Sumner had introduced in 
the Senate this bill: 

“Whereas, the national unity and good-will among fellow 
citizens can be assured only through oblivion of past differences, 
and it is contrary to the usage of civilized nations to perpetuate 
the memory of civil war: Therefore, — Be it enacted, That the 
names of battles with fellow citizens shall not be continued in the 
Army Register, nor placed on the regimental colors of the United 
States." 

It happened that in December, 1872, as Moorfield Storey tells 
it, the Legislature of Massachusetts was holding an extra session. 
A country member introduced a resolution condemning the 
Senator’s bill, and the committee to which it was referred gave 
the introducer a private hearing. On the last day of the session 
this resolution was reported by half the committee, and after a 
debate, in which Sumner’s purpose was wholly misrepresented 
by those who favored the resolution, it was passed. The legis- 
lators feared the anger of the veterans, and this fear carried the 
resolution. As adopted it described Sumner’s bill “as an insult 
to the loyal soldiery of the nation” and as “meeting the unqual- 
ified condemnation of the people of the Commonwealth.” The 
leaders of Massachusetts rallied to Sumner’s support, and when 
the new Legislature met in January, 1873, an attempt was made 
to have the resolution of censure rescinded. A very strong peti- 
tion was presented, supported by energetic speech and action; 
but the movement failed, owing largely to the efforts made by 
members of the previous Legislature, who wished not to be dis- 
credited so promptly and who argued that one Legislature could 
not reverse an expression of opinion by another. Party feeling, 
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fear of “the soldier Yote,” desire to propitiate the administration, 
with which Sumner was at war, carried the day. Such action 
from his own State, coming when he was prostrated by disease 
and discouraged by the political situation, naturally hurt Mr. 
Sumner, but did not change his purpose. He was determined 
to persuade Massachusetts. Unhappily his strength was not 
enough for the undertaking. During the whole winter he suf- 
fered from recurring attacks of angina pectoris. It was another 
year before the Legislature rescinded its resolution of censure.^ 

Hecall is a weapon for constituents much commended to-day 
in certain quarters. It is not a new idea. On the contrary it is as 
old as the countiy itself. When at a General Court of the Mas- 
sachusetts Bay Colony, May 18, 1631, the law relating to the 
election of Assistants (the magistrates who came to constitute 
the upper branch of the Legislatmn) was amplified, to the effect 
that they should be chosen by a General Court, with a poll in 
case of doubt, it was added: “The like course to bo holden when 
they, the said commons, shall see cause for any defect or mis- 
behavior to remove any one or more of the Assistants." When 
Plymouth created Representatives, March 5, 1638, calling them 
"committees” of the towns, its vote read: “But if any such 
Committees shall be insufficient or troublesome that then the 
Bench and the other Committees may dismiss them and tho 
Town to choose other freemen in their place.” ^ 

The provincial charter of Ma^achusetts Bay in 1691 pro- 
vided: "And that the said Councillors or Assistants or any of 
them shall or may at any time hereafter be removed or displaced 
from their respective Places of Trust of Councillors or Assistants 
by any Great General Court or Assembly.” The Constitution 
drafted for Pennsylvania by the convention over which Ben- 
jamin Franklin presided, in 1776, directed that delegates to 
represent the State in Congress should be chosen annually by 
the General Assembly, and said: “Any delegate may be super- 
ceded at any time, by the General Assembly appointing another 
In his stead.” Vermont copied this provision in her Constitution 
of 1777. When on the 15th of November of that year Articles of 
Confederation were adopted by the Continental Congress, at 
Yorktown, Articlo V read in part: “For the more convenient 
management of the general interests of the United Slates, dele- 

‘ MoorBeld Storoy, Charles Sumner, 419 ci sgg, 
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gates shall be annually appointed in such manner as the Legis- 
lature of each State shall direct, to meet in Congress on the first 
Monday in November, in every year, with a power reserved to 
each Stale to recall its delegates, or any of them, at any time 
within the year, and to send others in their stead, for the re- 
mainder of the year.” 

Rehoboth, a Massachusetts town, proposed, June 1, 1778, a 
law “enabling each town in this State, at any time, to elect a 
Representative or Representatives to represent them in the 
great Convention or General Comt, and thereby to recall their 
former Representative or Representatives as the pleasure of any 
town may be, or to add to thoir present number, similar to the 
power of this State, of sending or recalling their Delegates to or 
from the honorable Congress.” ‘ 

Advocacy of the idea must have been widespread, for when the 
Federal Constitution was submitted to the States for ratifica- 
tion, the absence of a provision for recall aroused criticism that 
had to be seriously met in the Conventions. Theophilus Parsons, 
one of the most eminent of the eminent men who have been 
Chief Justices of the Supreme Court of Massachusetts, was a 
member of the Convention of that State. “It has been objected,” 
he said, “that in the old Confederation the States could at any 
time recall their delegates, and there was a rotation. No essential 
benefit could be derived to the people from these provisions, but 
great inconveniences will result from them. . . . What is the effect 
of the power of recalling? Your representative, with an operating 
revocation over his head, will lose all ideas of the general good, 
and will dwindle to a servile agent, attempting to secure local 
and partial benefits by cabal and intrigue.” ^ 

lu the New York Convention G. Livingston moved a resolu- 
tion, June 24, 1788, providing that the Legislatures might at any 
time recall their Senators. Lansing said in support of it that the 
power of recall under the Confederation had been an excellent 
check, though it had, in fact, never been exercised.® Chancellor 
Robert R. Livingston believed that the power of recall would 
have a tendency to bind the Senators too strongly to the interests 
of their respective States; and for that reason he objected to it, 
“ It will destroy that spirit of independence and free deliberation 
which ought to influence the Senator. Whenever the interests of 

^ Coniinenlal Journal and WeeJdy Adoertiser^ Febitiary 4, 1779. 

2 Debates of Mass. Convention of 1788, 191. ^ Elliot's Debates, tr, 289. 
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a State clash with those of the Union, it will oblige him to sacri- 
fice the great objects of his appointment to local attachments, 
lie will be subjected to all the caprices, the parties, the narrow 
views, and illiberal politics, of the State governments, and be- 
come a slave to the ambitions and factions at home.” ^ Melanc- 
ton Smith rejoined: “As the Senators are the representatives of 
the State Legislatures, it is reasonable and proper that they 
should be under their control. When a State sends an agent 
commissioned to transact any business, or perform any service, 
it certainly ought to have a power of recall.” ^ Alexander Hamil- 
ton replied to Smith; “That a man should have the power, in 
private life, of recalling his agent, is proper, because, in the 
business in which he is engaged, he has no other object but to 
gain the approbation of his principal. Is that the case with the 
Senator? Is he simply the agent of the State? No. He is an 
agent for the Union, and he is bound to perform services neces- 
sary to the good of the whole, though his State should condemn 
him.” * 

Thirty-three Pennsylvanians from a dozen or more counties 
convened at Harrisburg, September 3, 1788, resolved that sundry 
amendments to the newly adopted Federal Constitution were 
“essentially necessary” — among them one giving Legislatures 
the power to recall Senators.^ 

Phode Island, in ratifying, May 29, 1790, proposed twenty-one 
amendments, and among them this: “That the State Legislatures 
have power to recall, when they think it expedient, their federal 
Senators, and to send others in their stead.” In 1803 the Legis- 
lature of Virginia proposed a like amendment. Five years later 
it renewed the proposal with an amendment that Senators might 
be removed by a majority vote of the whole number of members 
of tbeir respective State Legislatures. This called out resolutions 
of disapproval from the Legislatures of Maryland, New Jersey, 
Tennessee, Georgia, Massachusetts, and Vermont. 

No such amendment has ever been made. Now that Senators 
are elected by direct vote, it is likely that from time to time 
agitation will spring up for power to recall them likewise, but the 
value of the structure of the Senate in ensuring the delay that 
brings calm consideration has so often demonstrated itself that 
no speedy success for such agitation seems probable. It is notioe- 
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able, indeed, that in the great volume of recent advocacy of the 
recall, very little is aimed at the legislative branch of govern- 
ment, Federal, State, or local. It is the executive and judicial 
branches that have been under fire. The greater part of the 
citizens serving in State Legislatures sit in but one regular ses- 
sion, and there would seldom be time enough to put in motion 
the recall machinery and carry through the process before the 
session ended, Federal and municipal elections come so often 
that national and local legislators can be displaced soon enough 
to prevent much damage. 

In England, where terms average to be longer than here, from 
time to time a claim has been made by some local political organ- 
ization that it is entitled to call upon its member of Parliament 
to resign when he ceases to act with his party. In the course of 
the South African War the claim was put forward in several 
cases. President Lowell says its validity cannot be said to have 
been on that occasion universally admitted or denied.^ 

‘ PuhlK Opinion and Popular Government, 124. 


CHAPTER XXr 

INDEPENDENCE v. EESPONSIBILITY 

Classify, summarize, analyze the foregoing facts and the con- 
clusion is irresistible that the outstanding problem of representa- 
tive government is the degree to which power should be dele- 
gated. Call it the case of Independence v. Responsibility. Let 
witnesses be summoned and arguments bo heard. 

First for Independence. Begin with English views, for it has 
been in England that the stoutest fight for self-reliant represent- 
atives has been made. 

Sir II. S. Maine may lead the attack: "On the complex ques- 
tions of politics, which are calculated in themselves to tax to the 
utmost all the powers of the strongest minds, but are in fact 
vaguely conceived, vaguely stated, dealt with for the most part 
in the most haphazard manner by the most experienced states- 
men, the common determination of a multitude is a chimerical 
assumption; and indeed, if it were possible to extract an opinion 
upon them from a great mass of men, and to shape the legislative 
and administrative acta of a State upon this opinion as a sov- 
ereign command, it is probable that the most ruinous blunders 
would be committed, and all social progress would be arrested. 
. . . What is called the will of the people really consists in their 
adopting the opinion of one person or a few persons. . . . The rul- 
ing multitude will only form an opinion by following the opinion 
of somebody it may be, of a great party leader — it may be, 
of a small local politician — it may be, of an organized associa- 
tion— it may be, of an impersonal newspaper. The process of 
deciding in accordance with plausibilities (in the strict sense of 
this last word) goes on over an enormous area, growing ever 
more confused and capricious, and giving results even more 
ambiguous or inarticulate, as the numbers to be consulted are 
multiplied.” ^ 

Let Lord Brougham answer the hrowbeaters: "Any proceed- 
ings on the part of the people tending to overawe or unduly to 
influence their representatives upon any given question, though 
no Outrage should be committed, and only an exhibition of 

Popular Oovemmmi, 89-92, 
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numerical force be displayed for these purposes, are contrary to 
the whole na-turc of representative government, and in them- 
selves revolutionary, being criminal in the people, and doubly 
criminal in any of their representatives, who thereby commit a 
flagrant breach of duty.” ^ 

John Stuart Mill is more conciliatory: “Superior powers of 
mind and profound study are of no use if they do not sometimes 
load a person to different conclusions from those which are 
formed by ordinary powers of mind without study: and if it be 
an object to possess representatives in any intellectual rcspoct 
superior to average electors, it naust be counted upon that the 
representative will sometimes differ in opinion from the majority 
of his constituents, and that when he does, his opinion will be the 
oftenest right of the two. It follows that the electors will not do 
wisely if they insist on absolute conformity to their opinions as 
the condition of his retaining his seat.” ^ 

Jeremy Bentham for once is diplomatic: “Ought the legislator 
to be a slave to the fancies of those whom he governs? No. Be- 
tween an imprudent opposition and a servile compliance there is 
a middle path, honourable and safe. It is to combat these 
fancies with the only arms that can conquer them — example 
and instruction. He must enlighten the people, he must address 
himself to the public reason; he must give time for error to be un- 
masked. Sound reasons, clearly set forth, are of necessity 
stronger than false ones. But the legislator ought not to show 
himself too openly in these instructions, for fear of compromit- 
ting himself with the public ignorance. Indirect means will 
better answer his ends.” ^ 

W. E. Hearn theorizes: “The primary principle upon which 
[the value of the representative system] rests is the same prin- 
ciple which regulates the exercise of the Royal will. The people 
require checks and limitations and enlightenment no less than 
the King. An aggregate assemblage of individuals must be re- 
strained and informed no less than each individual unit of that 
aggregate. If a monarchic absolutism be liable to infirmities, 
democratic absolutism is hable to other and not less dangerous 
infirmities. For the Sovereign Many therefore, as well as for the 
Sovereign One, the law assigns a specific and exclusive power of 

1 “Ths British Constitution,” Worles, xi, 84. 
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expression. The object of this form is the same in both eases. 
It is designed to secure the deliberate and well-weighed opinion of 
the utterer. For popular utterances a suitable organ is found by 
the aid of the principle of Trusteeship.” ^ 

Barring the parallel with monarchy, that has been the con- 
ception also of sundry American thinkers. For instance, Francis 
Lieber holds : “ It is the trusteeship that gives so high a value to 

representative government Every one feels his responsibility 

far more distinctly as a trustee than otherwise. Let a man in an 
excited crowd be suddenly singled out and made a member of a 
committee to reflect and resolve for that crowd, and he will feel 
the difference in an instant. How easy it would be to receive the 
most lavish and most dangerous money grants from an undi- 
vided and absolute multitude! Is it necessary to remind the 
reader that liberty has been lost quite as often from false grati- 
tude toward a personally popular man as from any other cause? 
Trustees, carefully looking around them, and conscious that 
they have to give an account of themselves, are not so easily 
swayed by ravishing gratitude. The trusteeship in the repre- 
sentative government is the only means yet discovered to temper 
the rashness of the democracy and to overcome the obstinacy of 
monarchs.” ^ 

Ne.xt listen to a few men of more recent authorship, selected 
at random, not necessarily the men who have best argued the 
question, but who may present typical points of view. Thomas 
B. Reed trenchantly declared: “The danger in a free country is 
not that power will be exercised too freely, but that it will be 
exercised too sparingly; for it so happens that the noise made by 
a small but loud minority in the wrong is too often mistaken for 
the voice of the people and the voice of God.” ® 

William H. Taft, with wise counsel abundantly given serving 
his country even more usefully than as its President, spoke the 
word of caution; “No one ought to minimize the danger there is 
of eoiTupt corporate control of legislatures and obstruction to 
the popular will There are serious evils to be provided against, 
I My admit, but, on the other hand, I think that the slavish 
subordination of the representative, against his better judgment, 
to temporary, popular passion is also a serious evil. The dis- 
position of politicians to coddle the people, to flatter them into 

^ Th Oovemment 0 / Snabiid, 465. 
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thinking that they cannot make a mistake, and to fail to tell 
them the truth as to their own error's and tendencies to error, is a 
growing difficulty in the matter of successful popular govern- 
ment.” ‘ 

Governor O’Neal of Alabama flouted the masses. Said he to 
the Governors’ Conference of 1911; “That the Government of 
our States is the government of the numerical majority, 1 deny. 
Theje is nothing in the Constitution of any State that war- 
rants such an assertion. The warning lessons of history had 
taught the framers of both National and State Constitutions 
that no republic based upon a numerical majority without con- 
stitutional limitations on power had ever survived a single gen- 
eration. It was the introduction of the representative principle, 
instead of direct action by the numerical majority, which was 
the most distinguishing characteristic of both National and 
State Constitutions, and it was the absence of the representative 
principle which proved fatal to all the so-caUed republics of 
ancient and modern times. A Government without limitations 
is a monarchy, and there is little difference between the lule of a 
despot and the unlimited and unrestricted tyranny of a majority. 
When our fathers constituted this government, the whole pur- 
pose of our written Constitution was to establish certain con- 
stitutional guarantees which should constitute a shield and bul- 
wark of defense to every citizen, however humble and obsem’e.” ^ 

Professor Henry C. Emory also remembered history; “The 
constitutional safeguards were originally adopted vei'y largely to 
prevent a too hasty response to the immediate will of the people. 
Do not allow yourselves to be deluded by the phrases of some 
orators with the idea that a more direct response of the legislative 
body to the popular desire is a ‘restitution of the government to 
the people.’ It is not a question of restitution because the found- 
ers of the Republic carefully provided against hasty and impul- 
sive action. If their judgment was in error we may adopt a new 
system, but remember that it will be a new system, not a return 
of something that has somehow been stolen from the people.” * 

Another Professor, Henry Jones Ford, presented more con- 
crete argument. “ W^t,” he asked, “is wrong with the proposi- 
tion that it is the business of representative government to re- 
flect the community, which makes it so mischievous in practice? 

1 Poptihr Govent’nent, 62. * Pnceedmgs, 53. 
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Is it not plain that such terms as the people, the community, 
connote an ideal unity, whereas the actual situation is one of 
endless multiplicity, great inequality, and continual variation? 
The notion of institutions as a reflection of such instability is as 
vain and impossible in politics as it is regarded to be in every 
other kind of business.” ‘ 

Senator George F. Hoar gave the personal application : “ I have 
throughout my whole public political life acted upon my own 
judgment. I have done what I thought for the public interest 
without much troubling myself about public opinion. I always 
took a good deal of pride in a saying of Roger Sherman’s. He 
was asked if he did not think some vote of his would be very 
much disapproved in Connecticut, to which he replied that lie 
knew but one way to ascertain the public opinion of Connecticut; 
that was to ascertain what was right. When he found that out, 
ho was quite sure that it would meet the approval of Connecticut, 
That in general has been in my judgment absolutely and literally 
true of Massachusetts. It has required no courage for any rep- 
resentative of hers to do what he thought was right. She is apt 
to select to speak for her, certainly those she sends to the United 
States Senate, in whose choice the whole Commonwealth has a 
part, men who are in general of the same way of thinking, and 
governed by the same principles as are the majority of her peo- 
ple. IVlien she has chosen them she expects them to act accord- 
ing to their best judgment, and not to bo thinking about popu- 
larity. She likes independence better than obsequiousness. The 
one thing the people of Massachusetts will not forgive in a public 
servant is that he should act against his own honest judgment to 
please them. I am speaking of her sober, second thought. Her 
people, like the rest of mankind, are liable to waves of emotion 
and of prejudice. This is true the world over. It is as true of 
good men as of bad men, of educated as of ignorant men, when- 
ever they are to act in large masses. Alexander Hamilton said 
that if every Athenian citizen had been a Socrates, still every 
Athenian assembly would have been a mob. So I claim no credit 
that I have voted and spoken as I thought, always without 
stopping to consider whether public opinion would support me.’ ' 

Speaking purely as a witness, and not as counsel, let me testify. 
As House Chairman of the Committee that pushed through the 

t Rspretsntaiwe Qmermneni, 147 . 

» AuteUomphy of Smenii/ Years, u, 112, 113. 
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Massachusetts Legislature the primary election reform, I was 
held responsible for the law, my name was attached to it. At 
least once, therefore, I was at the very core of a substantial 
change in law and should be able to speak with authority as to 
what took place. In the case of few measures would a wider 
public interest and understanding be expected. Yet it is within 
bounds to say that not one half of the "voters of the State knew or 
cared anything about the bill, not one in a hundred understood 
rhe bill. Of two hundred and eighty members of the legislature 
itself, not a score had any real appreciation of the changes it 
would work in our polities. Certain palpable arguments carried 
the day. To say that this law was enacted in conformity with 
any widespread public judgment is absurd. It was enacted in 
response to a very general but very vague demand for improve- 
ment in the nominating process, and how that might best be ac- 
complished was in reality determined by a very small part of the 
citizenship, reaUy acquainted with the problem. Out of more 
than a million adult men and women in Massachusetts it is safe 
to say that not 100,000 ever are informed about any single 
proposition coming before the Legislature, or give any thought 
to it at all. If indeed the estimate were put at 10,000 it would not 
be ludicrously far from the mark, save in the case of such excep- 
tional questions as woman suffrage or prohibition. 

In summing up this side of the case, counsel might also point 
out that the ordinary legal conception of the relation between 
principal and agent is not to be found in the relation between 
constituency and representative. There are no legal duties and 
penalties. There is nothing enforceable by courts. An agent can 
do only what his principal can do, but our Constitutions permit 
to a representative many things not legally within the immediate 
power of the constituency. Ordinarily the appointment of an 
agent may be revoked, but thus far members of lawmaking bodies 
have not been made subject to recall or to any revocation of 
powers during their terms of office. 

Counsel might go on to describe the position American judges 
have taken when Legislatures have tried to shift their respon- 
sibiUties on the people, citing, for instance, Barto v. Himrod, 8 
N.Y. 483 (1853). Its head-note reads: "Laws must be enacted 
by the legislative bodies to which the legislative power is 
committed in the Constitution. They camiot divest themselves 
of the responsibility of their enactment by a reference of the 
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question of their passage to their constituents.” Two sections of 
the Free School Act of March 26, 1849, provided for a referen- 
dum vote by the people of the State. “Without contradicting 
[their] express terms,” said Ruggles, C. J., “it cannot be said 
that the propositions contained [in the Act], in relation to free 
schools, were enacted as law by the Legislature. They were not 
law or to become law, until they had received a majority of the 
voles of the people at the general election in then- favor, nor un- 
less they received such a majority. It results, therefore un- 
avoidably from the terms of the act itself, that it was the popular 
vote that made the law. The Legislature prepared the plan or 
project and submitted it to the people to be passed or rejected.” 
So the law was held unconstitutional. "On this question of ex- 
pediency,” the court further said, “the Jjegislature must exercise 
its own judgment definitively and finally. When a law is made to 
take effect upon the happening of such an event, the Legislature 
in effect declares the law inexpedient if the event should not 
happen, but expedient if it should happen. They appeal to no 
other man or men to judge for them in relation to its present or 
future expediency. They e.xercise that power themselves, and 
then perform the duty which the Constitution imposes upon 
them.” 

Five years later, in Geebrick v. State, 5 la. 491, Justice 
Stockton said: “The position seems to us too clear to admit of 
any doubt, that if the act of January 29, 1857, receives its vital- 
ity and force from a vote of the people, such vote is an exorcise 
of legislative power, and the law is unconstitutional and void.” 
To be sure, there are decisions the other way, but they depend 
mainly on the question of what is a contingency that will suffice 
to bring into operation a completed law. Almost nowhere can be 
found any expression of judicial belief that under our form of 
government the legislator can legitimately avoid his duty to 
make law by the exercise of his own judgment. 

A concluding appeal to the jury might be after this fashion; 
“When you have heard testimony and argument from both 
sides, you arc to go behind closed doors and there reach a verdict 
by means of the exercise of your own judgment, uninfluenced, 
without fear or favor. For more than a thousand years Anglo- 
Saxons have believed that thus justice will be most likely to be 
achieved. Why should the body that makes the laws proceed 
differently from the body that applies the laws? Will not a legia- 
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lature be moro likely to dotermine what is wise and right if it, 
too, is independent? ” 

Now for the case of Responsibility. 

Here the testimony will be mainly American. As a modern 
theory, the idea is so young in England that none of the authori- 
tative writers there yet defend it. In France, however, its merit 
was proclaimed from the very start of the new political philos- 
ophy. Rousseau pushed it to its extreme, saying: “He who 
frames laws has or ought to have, no legislative right, and the 
people themselves cannot, even if they wished, divest themselves 
of this incommunicable right, because, according to the funda- 
mental compact, it is only the general will that binds individuals, 
and we can never be sure that a particular will is conformable to 
the general will until it has been submitted to the free votes of 
the people." ^ 

Bear that doctrine in mind while reading the words of Presi- 
dent Woodrow Wilson in vetoing the Immigration Bill, January 
28, 1915; “If the people of this country have made up their 
minds to limit the number of immigrants by arbitrary tests and 
so reverse the policy of all the generations of Americans that 
have gone before them, it is their right to do so. I am their serv- 
ant and have no license to stand in their way. But I do not be- 
lieve that they have. I respectfully submit that no one can 
quote their mandate to that effect. Has any political party ever 
avowed a policy of restriction in this fundamental matter, gone 
to the country on it, and been commissioned to control its legis- 
lation? Does this bill rest on the conscious and universal assent 
and desire of the American people? I doubt it. It is because I 
doubt it that I make bold to dissent from it. I am willing to abide 
by the verdict, but not until it has been rendered. Let the plat- 
forms of parties speak out upon this policy and the people pro- 
nounce their wish. The matter is too fundamental to be settled 
otherwise. I have no pride of opinion on this question. I am not 
foolish enough to profess to know the wishes and ideals of Amer- 
ica better than the body of her chosen representatives Icnow 
them. I only want instruction direct from those whose fortunes, 
with ours and all men’s, are mvolved.” 

For judicial opinion to offset that cited above for Independ- 
ence, let Justice Oliver Wendell Holmes speak. When he wrote 
his learned book on “The Conunon Law," he said (page 41): 

1 Social Compact, book 2, chap. vil. 
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“The first requirement of a sound body of law is that it should 
correspond with the actual feelings and demands of the eom- 
munity, whether right or wrong.” Later, when he went on the 
Massachusetts Supreme Bench, he found occasion to dissent 
from the views of a majority of his associates upon three ques- 
tions asked by the House of Representatives: if it would be con- 
stitutional to make an act for woman suffrage in town and city 
elections take effect (1) upon acceptance by the voters of the 
State, (2) in any city or town upon its acceptance by the voters 
thereof, (3) upon acceptance by the voters of the State including 
women specially authorized to register and vote on that question 
alone. Tour of the Justices answered No to each question; one 
answered No to the first and tliird, Yes to the second. Justice 
Holmes, answering all three questions in the affirmative, saw no 
evidence that the first question ever occurred to the framers of 
the Constitution. “It is but a short step further to say that the 
Constitution docs not forbid such a law. I agree that the dis- 
cretion of the Legislature is intended to be exercised. I agree that 
confidence is put in it as an agent. But I think that so much oon- 
ficlenoe is put in it that it is allowed to exercise its discretion by 
taking the opinion of its principal if it thinks that course to be 
wise. It has been asked whether the Legislature could pass an 
act subject to the approval of a single man. I am not clear that 
it could not, The objection, if sound, would seem to have equal 
force against all forms of local option. The difference is plain 
between that case and one where the approval required is that of 
the sovereign body. The contrary view seems to me an echo of 
Hobbes’s theory that the surrender of sovereignty by the people 
was final, I notice that the case from which most of the reasoning 
against the power of the Legislature has been taken by later de- 
cisions states that theory in language which almost is borrowed 
from ' The Leviathan.’ Rice v. Tester, 4 Harringt. (Del.) 479,488. 
Hobbes urged his notion in the interest of the absolute power of 
King Charles I, and one of the objects of the Constitution of 
Massachusetts was to deny it. I answer the first question, Yes. 
I may add, that, while the tendency of judicial decision seems to 
be in the other direction, such able judges as Chief Justice Parker 
of Massachusetts, Dixon of Wisconsin, Redfield of Vermont, and 
Cooley of Michigan, have expressed opinions lilce mine,” ^ 
Justice Holmes might have found in the earliest history of rep- 
* Opinims of th J uslicea, IBO Mase. 694 , 
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resentative government in Massachusetts warrant for the theory 
that the Legislature as an agent may consult its principal. For 
instance, it was ordered May 29, 1644, “That it shall be lawful 
for the deputies of the Court to advise with their elders and free- 
men, and take into serious consideration whether God do not ex- 
pect that all the inhabitants of this plantation allow to their 
magistrates, and all other that are called to country service, a 
proportionate allowance,... and that they send in their deter- 
minations and conclusions to the next General Court.” *■ 

Next throw into the scale the most noted instance in American 
history where a statesman changed his position on a vital ques- 
tion because his constituents had changed. He was one of our 
greatest statesmen, some would say our greatest — Daniel 
Webster. That there may be no suspicion of bias in telling the 
story, let it be in the words of one of his biographers, Henry 
Cabot Lodge, who has since become known as one of the most 
earnest and able defenders of Independence in legislative action. 
The famous speech on the Tarifi of 1828, Mr. Lodge tells us, 
marks an important change in Mr. Webster's views and in his 
course as a statesman. He now gave up his position as the ablest 
opponent in the country of the protective policy, and went over 
to the support of the tariff and the “American policy” of Mr. 
Clay. This change, in every way of great importance, subjected 
Mr. Webster to severe criticism, both then and subsequently. 
When Mr. Webster first entered Congress he was a thorough- 
going Federalist. But the Federalists of New England differed 
from their great chief, Alexander Hamilton, on the question of a 
protective policy. Coming from exclusively commercial com- 
munities, they were in principle free-traders. They regarded 
with disfavor the doctrine that protection was a good thing in 
itself, and desired it, if at all, only in the moat limited form and 
purely as an incident to raising revenue. With these opinions 
Mr. Webster was in full sympathy. In a reply to Calhoun in 1814 
for instance, he said; "It is the true policy of government to suf- 
fer the different pursuits of society to take their own course, and 
not to give excessive bounties or encom’agemenls to one over 
another. This, also, is the true spirit of the Constitution. It has 
not, in my opinion, confeired on the government the power of 
changing the occupations of the people of different States and 
sections, and of forcing them into other employments.” In his 
^ Records of the Colony of the Maes, Bay in NJ2., it, 67. 
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speech of 1828 he said: "Finally, after a winter’s deliberation, the 
act of 1824 received the sanction of both Houses of Congress and 
settled the policy of the country. What, then, was New England 
to do?... Was she to hold out forever against the course of the 
government, and see herself losing on one side and yet make no 
effort to sustain herself on the other? No, sir, Nothing was left 
but to conform herself to the will of the others. Nothing was left 
to her but to consider that the government had fixed and deter- 
mined its own policy; and that policy was protection.” 

Mr. Lodge goes on; "Opinion in New England changed for 
good and sufficient business reasons, and Mr, Webster changed 
with it. Free trade had commended itself to him as an abstract 
principle, and he had sustained and defended it in the Interest of 
commercial New England. But when the weight of interest in 
New England shifted from free trade to protection, Mr, Webster 
followed it. , . . As to the want of deep conviction, Mr. Webster’s 
vote on this question proves nothing. He believed in free trade 
as an abstract general principle, and there is no reason to suppose 
that he ever abandoned his belief on this point. But he had too 
clear a mind ever to be run away with by the extreme vagaries of 
the Manchester school. He knew that there was no morality, no 
immutable right and wrong, in an impost or a free list. . . . Mr. 
Webster never at any time treated the question of free trade or 
protection as anything but one of expediency, ... He rested the 
defence of his new position upon the doctrine which he had al- 
ways consistently preached, that uniformity and permanency 
were the essential and sound conditions of any policy, whether of 
free trade or protection.” '■ 

In further support of Responsibility, a thousand other wit- 
nesses could be brought from American public life, but why 
cumulate? Everybody knows it is the &m conviction of a large 
part of the Americans and their pubhc men that a representative 
should be the mouthpiece of his constituents. Let their view be 
summed up by a typical editorial expression in that year of ultra- 
democratic triumph, 1912, It was not, however, the expression 
of an editor who wished Democratic triumph with a big "D,” 
for it was the view of the "Outlook,” as printed on the 7th of 
September in that year: "The great political issue in this country 
to-day is whether the representatives of the people shall devote 
themselves to managing the details of great questions which aro 

< H. C, Lodge, Danid Wd>sier, 1S8-69. 
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determined by the people, or whether the representatives shall 
decide the fundamental questions for the people.... ‘Boss’ 
government differs from popular government in one character- 
istic essential. The bosses believe that they, instead of the peo- 
ple, should determine the fundamental questions of government. 
It is for that reason that they are called by the people ‘bosses.’ 
When they cease to be ‘bosses/ and sincerely and effectively 
endeavor to ascertain and to carry out the will of the people, it is 
then, and then only, that they become truly the representatives 
of the people.” 

The jury in the case of Independence v. Responsibility would 
surely disagree, and in so doing they would but apply the fact 
that a “Yes” or “No” applicable at all times and under all 
circumstances is here an impracticability. In this I must differ 
from i.hat eminent authority, Sir G. C. Lewis, who held ; “Either 
a representative is a mere delegate, empowered only to act ac- 
cording to the instructions of his constituents, and not concerned 
about the general expediency or ine.xpcdiency (as it may seem to 
him) of the course which he is pursuing; or he is morally bound, 
no less than he is legally able, to follow that line of conduct which 
he considers most conducive to the public welfare. Besides these 
two alternatives, there is no third; a representative must be 
either a delegate or a free agent; he must either follow the opin- 
ions of others, or his own; nor is it possible to distinguish between 
cases in which he should be his own master, and in which he 
should be the servant of his constituents.” ^ 

Over against this I would set the views of three eminent 
Americans, two of whom have been Presidents of the United 
States, and the third of whom is the President of Harvard Uni- 
versity, After service in the Assembly of New York, Theodore 
Roosevelt wrote; “As a rule, and where no matter of principle 
is involved, a member is bound to represent the views of those 
who have elected him; but there are times when the voice of the 
people is anything but the voice of God, and then a conscien- 
tious man is equally bound to disregard it.” * 

After he had been President William H. Taft said; “Undoubt- 
edly when a man permits his name to be submitted to the people 
as a candidate for their suffrage, with the announcement, either 
by himself or through a party, that he is in favor of certain gov- 

‘ Semarh m the Use mid Abuse of Some Polilical Terms, 103. 

* " Phases of State Legislation," Cmtwn, April, 1885. 
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eriimental policies to bo embodied in executive or legislative 
action, be is bound to confonn to those policies or is guilty of 
deceit. But in the discharge of the functions of a representative, 
it often occurs that issues arise which were not the subject of 
discussion at the time of the election, and it often occurs also 
that even though the general object was the subject of discus- 
sion, the particular means to be selected furnished so complicated 
a question that it played no part in the election, Under such 
circumstances, I conceive that the representative is to act on his 
own best judgment, even though it may differ from that of 
many of his constituents. . . . The representative ought not to be 
the mere mouthpiece of his constituents. He is elected because 
he is presumably well-fitted to discharge the particular duties in 
respect to which he is to occupy a representative capacity, and 
ho knows more about them than his constituents. In carrying 
out their general purpose, he is still within his authority if he 
selects his own means of executing that promise according to his 
conscience.” ‘ 

After exhaustive study of the government of many lands, 
A. Lawrence Lowell, now President of Harvard University, 
wrote: “In a legislature elected by the people neither view does, 
nor in the nature of things can, wholly prevail; for, on the one 
hand, a representative is presumably in general accord with the 
opinions of his constituents, and is in fact more or less sensitive 
to their desires; while, on the other hand, if he has self-respect he 
never feels absolutely bound to follow their directions in all mat- 
ters. He is no doubt selected because the voters approve of his 
attitude on the leading public issues, but special questions often 
arise on which he must be free to act according to his own opin- 
ion.” “ 

These three views would corroborate Lewis to the extent of 
their agreement that on any given question a representative 
must act either as he thinks best or as somebody else thinks best, 
with apparently no third course open. But is that quite ade- 
quate? Does it wholly agree with the constant experience of 
everyday life? Arithmetically it is as clear as that one and one 
make two. Yet human nature and human conduct do not always 
conform to arithmetic. Sometimes they are to be discussed in 
the terms of the higher mathematics, of algebra, wth the un- 

‘ Popular Government, 28 , 20 . 

^ PifiMo Opinion and Popular Government, 124 , 
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known factor “x”; or in the terms of those computations that 
take in variables. Men are ever turning to each other for advice. 
Of what good would advice be if independent judgment were the 
only thing ethically proper? Or why" ask advice rather than in- 
structions if obedience is the alternative? Every day, almost 
every hour of our lives we permit our opinions to be modified by 
those of others. In the little things of social intercourse we are 
constantly modifying our own views. For the sake of amity and 
harmony, more than that, for the sake of getting results, we are 
conciliatory, wc compromise. Nobody thinks such a course un- 
manly or dishonorable, for everybody follows it. Are conditions 
really different when it is a matter of making laws? If they were, 
then there could be no such thing as a political party and there 
could hardly be such a thing as legislation. The malting of a law 
often means that a majority of several score of men, sometimes 
two or three hundred men, must combine on a group of proposi- 
tions, though no single one of these propositions may meet the 
approval of every supporter. How ruinous it would be, then, to 
insist invariably upon individual independence! How dangerous, 
to say that the best legislator is the stubborn, uncompromising, 
self-sufficient man who deifies his own judgment! 

And on the other hand, how inadequate would be unquestion- 
ing subserviency! To accept blindly and without semtiny the 
dictates of others is as blameworthy as to play the dictator. 

It is the middle course that I champion as wise, expedient, and 
right, the course followed by the man who feels it as much of a 
duty to try to modify in others opinions with which he disagrees, 
as to try to let his own opinions be modified by the wisdom of 
others. Such a man gets out of parties the good they possess, and 
avoids theii' evils. Such a man deals fairly both by his con- 
stituents and by himself. Such a man deems it necessary to 
break with party or with constituency only on those very rare 
occasions when Judgment must step aside and let Conscience 
rule. The great mass of legislation is matter of expediency. Not 
once in a thousand times is it matter of right and wrong. Only 
when right and wrong are at stake may the legislator refuse to 
concede, to compromise, or to yield. 

Whom Does the RBPBESBNTATrvE Rbphesent? 

Whether we decide that the representative is to be trustee or 
agent or sometimes one and sometimes the other, there remains a 
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question just as difficult — For whom does ho act? Is it for those 
who elected him, commonly called his constituency? Or is it for 
the larger body — the State or the Nation as a whole — of whose 
legislating assembly he is a member? 

Here the bulk of theoretical opinion is decidedly one way, 
favoring the idea that the representative is to act for State or 
Nation. In England the practice wholly conforms to that idea. 
In the United Slates, the practice, though chvided, goes mainly 
against it. As a practical matter, it is of grave consequence, for 
to the belief that a representative is to represent his distnet may 
be traced some of the most serious evils of Congress and all the 
State Legislatures. Many Congressmen and State Representa- 
tives live up to the belief that their fii'st duty is to get all the 
favors they can for their districts. Many dislricts reward or 
punish their representatives according as they have succeeded 
or failed in getting appropriations for public buildings, roads, 
bridges, river and harbor improvements, or in getting appoint- 
ments, pensions, or other local benefits. Thus it becomes of per- 
sonal advantage to the representative to put the general welfare 
in second place. The evils arc so apparent and their denunciation 
by all sorts of reformers, critics, and theorists is so emphatic and 
sweeping, that one hesitates even to suggest the possibility of two 
sides to the question lest he be denounced as a traitor to right- 
eonsness even before he has been heard. Yet the words “prac- 
tice” and “custom” necessarily involve approval by somebody, 
for it is inconceivable that a people should steadily and persist- 
ently follow a course reprehended universally or even without 
some considerable degree of support. And to convince that a 
course is bad calls not only for exposure of its evils, but also for 
refutation of the arguments advanced in its behalf. 

Senator Tazewell of Virginia declined President Jackson’s 
offer of a place in his Cabinet, and said; “Having been elected a 
Senator, I would as soon think of taking a place under George 
IV, if I were sent a Minister to his Court, as I would to take a 
place in the Cabinet.” * This notion that a representative is an 
ambassador would not to-day be so strongly expressed, but the 
spirit of it stUl pervades our public life. A delegate to the New 
Hampshire Convention of 1902, whose name the stenographer 
did not catch (more’s the pity, as he ought to be immortalized for 
bis frankness), put the case in a nutshell when he said; “I had 

* J. A. Woodbvm, 'The Amencoa RtpiMw, 340. 


INDEPENDENCE ». RESPONSIBILITY 


507 


just as soon not be represented at all as to be represented by a 
man not from my town. What good does it do me to be repre- 
sented by a man whose interests belong to another town, and who 
does not help our town?” ^ 

It is of no use denying that this man said what thousands of 
Americans think. It must be recognized, too, that theii’ belief is 
justified by men of no mean ability and no small experience. 
For example, Governor Byrne of South Dakota said to the Gov- 
ernors’ Conference of 1913: “What I mean by representative 
government is a lawmaking body representing localities, repre- 
senting constituencies, and I believe that the best results in 
legislation in the end will be secured from the meeting of many 
minds of many views, from the gathering together of people 
representing localities and constituencies of diverse interests, and 
coming together and working out the problems. The best, the 
safest results will be had from the common judgment of average 
men.” ^ 

Those who hold to this doctrine argue that the best govern- 
ment is secured through the conflict of the interests of localities. 
If each individual really knows what is best for him, he will work 
to secure that end. Thus, within any given district, each man 
voting intelligently for his own interests, the expression of the 
majority will inevitably be an expression of what is best for that 
community, Then let each district be represented in the national 
council and let each representative work solely for the interest of 
his partioulai' district, and likewise inevitably the result of ma- 
jority action must mean the adoption of such legislation as is for 
the best interests of the community as a whole. Professor Henry 
C. Emery, who thus sets out the theory, says he once heard it 
very forcibly stated by Thomas B. Reed, one of the greatest 
Speakers the House of Representatives has ever had. Professor 
Emery points out that the theory involves two preimses: first, 
that every man does know what is best for him; and, secondly, 
that he knows best how to get it. “I do not believe,” he says, 
“that the ‘agency theory’ is carried out even in practice to-day 
as much as it was a dozen years ago, or as much as many people 
believe it to be, and I believe that one reason for this lies in the 
control of the individual representative by his loyalty to party 
or by the presence of the party caucus.” ® 

1 Journal ofNm Hampshire Crmsiiivivmal Comeniim of ISOS, 172. 

> Pmceedmos, 280, * Pohlician, Party and People, 108 el siq. 
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And farther on ; “ Whatever theory we may hold regarding the 
relation of the representative toward public policies in the matter 
of independence and freedom of judgment, he is really a repro- 
sentative; that is, he represents the particular district from which 
he is elected and the men who vote for him have not done so 
solely from the idea that he should be a great statesman exercis- 
ing his mind all the time on the problems of national welfare. 
They want part of his mind and part of his time themselves and, 
what is more, they have a right to expect a certain amount of 
attention from him. It is sometimes possible for a man practi- 
cally to disregard his constituency and tell them that he will pay 
no attention whatsoever to their demands in the matter of 
patronage or appropriations, or their requests for assistance in 
personal matters, however legitimate. Such men, however, if 
they are to keep their positions in Congress at all, must have al- 
ready achieved such a commanding position that their districts 
take sufficient pride in the power of their representative to offset 
their dissatisfaction at the neglect of their interests.” '■ 

It is worth recaUing that one of the most celebrated of states- 
men, Edmund Burke, did not feel it beneath him to be an errand 
boy for his constituents. Six years after his famous speech ''To 
the Electors of Bristol,” he addressed them again, in 1780, at the 
Guild HaU in Bristol, this time "Upon Certain Points Relative 
to his Parliamentary Conduct.” Said he: "Most of you liave 
heard that I do not very remarkably spare myself in public 
business; and in the private business of my constituents I have 
done very near as much as those who have nothing else to do. 
My canvass of you was not on the change, nor in the county 
meetings, nor in the clubs of this city. It was in the House of 
Commons; it was at the custom-house; it was at the admiralty. 
I canvassed you through your affairs, and not your persons. I 
was not only your representative as a body; I was the agent, the 
solicitor of individuals; I ran about wherever your affairs could 
call me; and in acting for you I often appeared rather as a ship- 
broker, than as a member of Parliament. There was nothing too 
laborious, or too low for me to undertake. The meanness of the 
business was raised by the dignity of the object.” 

Great man that he was, this breathes somewhat too much of 
obsequiousness and servihty to suit the temper of self-respecting 
Americans. To be sure, there are familiar instances of Congress- 
1 PolHidan, Party and Peopie, 114, 
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men with very ordinary capacities who have kept their scats 
tlirough many years by running errands. In the end they have 
sunk into oblivion, unregretted even by most of those with 
whom they have curried favor. Far happier the man who can 
leave his period of service with the consciousness that he has 
really served his country! And if it was beyond him to be like 
Burke, at the same time statesman and slave, yet will his de- 
clining years bring him more content if he can recall that he 
chose the nobler course. 

President Woolsey succinctly puts the case for general welfare. 
"The object of a deliberative assembly,” he says, "is to find out 
first of all what is the highest good, within the reach of political 
measures, for a whole community, and not what will suit the 
greatest number of constituents. The delegates are sent to ad- 
vise with one another, and are not, in a proper sense, delegates 
of parts or parties, but belong all to the whole country. It is the 
whole, the organized community, which appears in the halls of 
legislatures.” “ 

In their most abstruse form the arguments have been given by 
Elisha Mulford, always profound, not easy to understand, but 
stimulating to those who are willing to think hard and study out 
his meaning (whence some of us who as youths came m familiar 
touch with him, reverently called him Socrates). "The repre- 
sentation of the Republic,” he argued, “is of a person by a per- 
son. It is not of one person in substitution for another, but in 
community with another. To regard one person as in the place 
of another would be the negation of personality, the representa- 
tion of a person by a form or symbol. The representative vio- 
lates his own personality, if instead of standing in his own free 
and conscious self-determination, he aims to follow a constitu- 
ency and to stand in identity with that. Then he is no longer 
free in his own will and loaowing his own mind, and the result 
can be only the weakness and instability of government. The 
representative is a person, and is the representative of the moral 
personality of the nation, and therefore in the realization of that 
acts immediately only in relation to the nation and to God. It is 
the law and the majesty of the nation, in its unity and freedom, 
and as a government over the whole, that is to be realized in his 
determination. He is not the blind and mechanical instrument 
or exponent of an external will, as a constituency or a party, but 

> T. D, Woolsey, Political Science, n, 108. 
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stands in the will and determination of the State, which is not 
external to liim, but is to be realized in him; but every formal 
notion of the nation forbids this, since then the representative 
has only a formal relation to the nation, and is representative 
only of separate parties or certain persons in it.” ^ 

In spite of the fact that most of the theorists are on this side 
of the case, I am inclined to think that President Lowell is wiser 
in taking the middle course, and that his view is practical and 
reasonable. It is impossible, he says, to determine whether a 
modern legislature represents the whole country, on the ground 
that each of its members, although elected by one district, holds 
a national office; or whether it does so because, while each mem- 
ber represents only his own district, they reflect in combination 
the opinions of the country as a whole. Neither principle can be 
asserted absolutely and neither can be entirely denied; for in fact 
the representative has two duties and performs two functions. 
He does not keep them distinct in his own mind, and fortunately 
they are not contradictory enough to oblige him to do so; but we 
may observe that it is considered a mark of larger patriotism to 
talk in public about his duty to the nation.® 

The. topic should not be dismissed without a word on the spe- 
cial phase of it that is sometimes brought in issue when home rule 
for cities is discussed. For example, take the argument of C. C. 
Binuey. The idea of representative government, he holds, is, 
properly, government by those who, in whatever capacity they 
serve, are elected to represent the people who arc affected by the 
acts done or measures adopted. To entrust a Legislature with 
poryer over matters which concern exclusively districts which the 
majority of the members do not even profess in any way to repre- 
sent, and to the people of which they cannot be held responsible, 
is, therefore, strictly speaking, not representative government 
at all. That the officers of a city should be appointed by the 
State executive would not be more at variance with the repre- 
sentative principle.^ 

This gives short shrift to the theory that a Legislature repre- 
sents the State as a whole, and therefore all its fractions. It is 
peculiarly inexact, like much argument for municipal home rule, 
because it ignores the overlappbg of interests. The business of 

■ TOs JVoiion, 240. 

’ Public Opinion and Popular Oovemment, 117. 

“ SoslricHone upon Local and Special Legitlation in the VJS; 16. 
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all cities feeds on a large surrounding district, suburban and 
rural. Furthermore, hah the business men and owners of real 
estate not used for dwellings in such a city as Boston may live 
and vote outside its arbitrary limits. The welfare of Providence 
is a matter of greater or less concern to every citizen of Ehode 
Island. Nearly every State has one large city where bad govern- 
ment will hurt thousands on thousands who can reach it only 
through the State Legislature. Modern methods of transporta- 
tion and communication have knit our interests together, and 
the modern newspaper makes us one huge community. More 
than ever before, the city and the town are fractions, not units. 
More than ever before is it vital that the State and not the 
municipality should be the master. 

Anticipating the Peopee 

Of the same genus as the foregoing problems, though not of the 
same species, is this question: Ought a member of a Legislature 
to vote on the merits of a constitutional amendment proposed 
for submission to the electorate, or should his vote be determined 
by his judgment as to whether or not the people may wisely be 
asked to decide? 

In principle the question is the same as to the duty of a Con- 
gressman when he is to vote on submitting an amendment to the 
Legislatures. 

In practice, most legislators allow their votes under such cir- 
cumstances to be affected by their view of the merits. Are they 
right? 

John Keren, discussing “Government and Prohibition ” in the 
Atlantic Monthly for April, 1916, brought out the great practical 
importance of the question. He showed the attitude of the Anti- 
Saloon League toward Congress by quoting William H. Ander- 
son, State Superintendent of the League for New York, as fol- 
lows: “The Anti-Saloon League ia not asking any member of 
Congress to declare that he is in favor of National Prohibition, 
but simply that he shall not become an avowed exponent and 
protector of the liquor traffic by refusing to vote to allow the 
people of the nation, by States, through their representatives, to 
determine this question in the manner provided therefor by the 
framers of the Constitution.” 

Upon this Mr. Koren commented; “Nothing less is contem- 
plate than a de facto reversal of the process by which amend- 
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monliS to the Federal Constitution are intended to be made. The 
provision of the Constitution that the Congress, by a two-thirds 
vote in both Houses, has power to propose amendments to the 
Constitution, which become effective when ratified by the Leg- 
islatures of three fourths of the State, necessarily implies a de- 
liberative act on the part of the Congress and imposes a solemn 
obligation for the nature of the amendment proposed. The 
requirement that an amendment must be submitted to the 
several States for ratification is merely in order that there may 
be a sufficient check upon any action of the Congress. But the 
Anti-Saloon League would have the nation’s chosen representa- 
tives abdicate as a deliberative body, efface personal conviction, 
and forego their greatest responsibility, so that 'the people of 
the nation’ may determine the question of national prohibition, 
under throat that he who refuses becomes an ‘avowed exponent 
and protector of the liquor traffic.’” 

Humorously enough, the interests for which Mr. Keren 
seemed to hold a brief, went to the other extreme as soon as the 
Prohibition Amendment had been ratified by enough Legisla- 
tures to give it effect. Then they declared that both Congress 
and the Legislatures ought to have received specific mandates. 
Wherever the Referendum had been adopted, they declared it 
ought to be used. They began an agitation to change the Federal 
Constitution so that it cannot be amended without a vote by the 
people. They denounced every Congressman who in the exercise 
of his own judgment had voted for the first step toward con- 
stitutional suppression of the liquor traffic. 

Both extremes are untenable. The legislator who vote against 
submitting an amendment does not thereby become an avowed 
exponent of anything, and does not necessarily defend what is 
aimed at by the amendment. On the other hand, if be votes for 
submitting an amendment, he does not abdicate the deliberative 
function, and does not necessarily forego what Mr. Keren means 
by responsibility, nor avoid what he means by solemn obligation. 
It need not be dishonorable, nor even inconsistent, for a legis- 
lator to vote to submit an amendment, while intending to vote 
against it at the polls. If it seems to him a pure question of ex- 
pediency, on which judgments may well vary, with an evident 
demand for a vote by the people, he may with perfect propriety 
waive his own inelination. Likewise he may honorably and con- 
astently think the time is not opportune for a plebiscite on a 
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proposition he himself favors, or he may think the same end 
would better be iiccomplished in some other way. Indeed, he 
may hope to secure by legislation what he fears he would lose 
were an amendment submitted. 

It is palpable that the requirement of a two-thirds vote does 
contemplate serious deliberation and emphatic decision, but this 
does not touch the real question. Little light is shed on that by 
the discussions in the Federal or State Conventions. Randolph’s 
plan with which the debate in the Federal Convention began, 
expressly declared that the assent of the national legislature 
ought not to be required to amendments. Pinckney’s draft con- 
tained the provision for Congress to act, much as it was adopted, 
with the addition of power to amend by a Convention. Colonel 
Mason held “it would be improper to require the consent of the 
national legislature, because they may abuse their power, and 
refuse their assent on that very account.’’ ^ Three months later. 
Mason still thought the article “exceptionable and dangerous,” 
fearing that as Congress would have a hand in the process, “no 
amendments of the proper kind would ever be obtained by the 
people, as he verily believed would be the case.” ® Thereupon 
Gouvernour Morris and Elbridge Gerry moved to amend by 
making provision for a Convention, and this was agreed to 
without opposition, The fact that Congress must call a Conven- 
tion — the language is mandatory — if the Legislatures of two 
thirds of the States call for it, shows that it was not meant to 
leave all avenues for amendment at the mercy of Congress. That 
body is to propose amendment whenever two thirds of both 
Houses shall “deem it necessary,” The word “necessary” may 
mean any one of many things. Evidently each member must 
decide its meaning by himself, and no member is to be criticized 
if he acts upon any reasonable meaning. 

Yet it can hardly be denied that regardless of theory, the 
legislator will in fact receive some degree of blame or praise 
based upon the critic’s view of the main question. The probabil- 
ity of this he will disregard at his peiil. On the other hand he 
will appease his conscience only if he votes as he thinlcs right. 
So the dilemma is much the same as in the case of an ordinary 
bill. The attempt to escape being impaled on either of its horns 
adds interest to legislative life. 

1 EUiot’a Debates, v, 182. * lUd,, v, S51. 



CHAPTER XXII 

THE RIGHT OF PETITION 

Leaving the relation of the individual representative to his 
constituency, turn to that between the public at large and its 
representative bodies. First may be considered the influence 
brought to bear by means of petitions. 

The right of petition goes back beyond history. Subjects have 
petitioned rulers ever since there were subjects and rulers. The 
right was implied m that reluctant promise extorted from King 
John with the rest of Magna Charta, a charter of ancient liber- 
ties — “NulU negahimus rectum aut juslilia”—“ To no man 
will we deny right or justice.” Most petitions to the monarch 
were for redress of personal or local grievances, and the remedies 
prayed for were such as would not be found in courts of equity 
or sought from a legislative body in the shape of private, special, 
or local bills. For centuries petitions were a necessary method of 
relief from oppression that could not be met by the slow and 
cumbrous machinery of the courts of justice then provided. As the 
judicial system developed, bringing more protection to private 
rights, this class of petitions to the Crown lost importance. 

At the same time Parliament was gradually absorbing peti- 
tions for change of laws. At first Parliament itself was a peti- 
tioner. That was how lawmaking by statute began, No sooner 
had Parliaments been summoned than they grasped the oppor- 
tunity of laying common grievances before the King by mass 
petition. Naturally localities saw the convenience of having 
their agents transmit their prayers; individuals saw the strength 
their petitions would get if endorsed by Parliament, So in the 
reign of Henry IV they began to petition the Parliament to peti- 
tion the King, Stubbs tells us * that such private petitions as 
seemed to merit the consideration of the Commons were after 
examination sent up to the Lords with the note prefixed, "Soil 
bailU aiix seigneurs,” and there passed through the further 
stages before receiving the King’s assent: “Boitjail mnme il est 
Mri” All these were of the nature of what are now called 
private bills— 'a proceeding half legislative and half judicial. 

* Cmlilutitmal Bielory, Hi, 460, 
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The result may be termed an act of Parliament, but it was not 
a statute, and instead of appearing among the laws of the realm, 
was certified by letters patent under the great seal. 

The theory that it was for the King to redress grievances pre- 
vailed even after Parliament became in fact the real and only 
maker of laws. As late as the Stuarts we find it said by Sir 
Robert Fihner, who wrote in defence of absolutism: “The benefit 
which accrues to the subject by Parliaments is, that by their 
prayers and petitions Kings are drawn many times to redress 
their just grievances, and arc overcome by their importunity to 
grant many things which otherwise they would not yield unto ; 
for the voice of a multitude is easier heard. Many vexations of 
the people are without the knowledge of the King, who in 
Parliament seeth and heareth his people himself; whereas at 
other times he commonly useth the eyes and ears of other men." ^ 

To this day private bills constitute a great part of the work of 
both English and American legislatures. In view of their origin, 
in view of the Great Charter promise that to no man shall be 
denied right or justice, it may be wondered if those American 
Constitutions that forbid private bills, that forbid the Legisla- 
ture to redress grievances the courts cannot meet, have alto- 
gether wisely abandoned the customs of our ancestors in the 
mother country. Documents with such prohibitions would have 
had little sympathy from the men who drew the Bills of Rights 
for our early Constitutions. Note, for instance, what Pennsyl- 
vania said in 1776 ; “The people have a right to apply to the Legis- 
latui’e for redress of grievances, by address, petition, or remon- 
strance.” North Carolina copied this in the same year, with the 
omission of “by addi’css, petition, or remonstrance.” The next 
year Vermont used the whole of the Pennsylvania provision. 
Massachusetts improved on it in 1780 with: “The Legislature 
ought frequently to assemble for the redress of grievances, for 
correcting, strengthening, and confiiming the laws, and for 
making new laws, as the common good may require.” New 
Hampshire set forth the principle still more clearly in 1784: 
“The people have a right to request of the legislative body, by 
way of petition or remonstrance, redress of the wrongs done 
them, and of the grievances they sufier.” The right of petition 
is now guaranteed by every State Constitution except in the 
case of Virginia, Minnesota, and New Mexico. 

I Patriarcha, ctap. in, 



In the early days of Parliament, genuine statutes, changes in 
the law, went through much the same process as the provisions 
in special cases, for it was long the fact, not merely the pretense, 
that the laws were enacted by the King, upon the petition of Iris 
Parliament. Throughout the fourteenth century it was declared 
that a statute was made with the assent of the earls, prelates, 
and barons, and at the request of the knights of the shires and 
Commons in Parliament assembled. The Commons presented 
their petitions. It was for the King, with the aid of those nearest 
him, to decide whether legislation was required and if so what 
form it should take. 

The people began to use political petitions in earnest in the 
seventeenth century, Many on political subjects, largely signed, 
wore presented both to Charles I and to the Long Parliament. 
The dangers of this kind of intimidation were not overlooked by 
Charles II. His first regular Parliament enacted (13 Car. II, c. 6) 
that no petition to the King or either House of Parliament, for 
alteration of matters established by law in Church or State (un- 
less the contents thereof had been previously approved, in the 
country by three justices of the grand jury of the county, and in 
London by the Lord Mayor, Aldermen, and Common Council), 
should be signed by more than twenty names or delivered by 
more than ten persons, under penalty, in either case, of a fine of 
a hundred pounds and three months' imprisonment. 

Nevertheless petitioning on a large scale was not thereby 
ended. In December, 1679, in consequence of the dissatisfaction 
of the nation at the repeated prorogations of Parliament, great 
exertions were made to get up numerously signed petitions to 
the King for its assembling. Thereupon a royal proclamation 
was issued, forbidding all peraons to sign such petitions, under 
pain of punishment. Even this, though it checked, did not en- 
tirely stop their presentation. Counter addresses were therefore 
Bent up to the throne from grand juries, magistrates, and many 
corporations, expressing their abhmmce of such things, whence 
the two principal parties in the country, afterward distinguished 
as Whigs and Tories, received for the time the names of Peti- 
tioners and Abhorrers. 

Meanwhile occasion had afisen in Parliament to discuss 
thoroughly the right of petition. In 1668 one Thomas Skinner 
presented a petition to the House of Lords, complaining of cer- 
tain oppressive acts of the East India Company. The Company 
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thereupon presented a petition to the House of Commons, com- 
plaining of the House of Lords, and denying their right to pro- 
ceed in the premises. The Lords took umbrage at this petition, 
as libelous and scandalous, as a breach of their privilege and an 
encroachment upon theii’ prerogative, and proceeded to punish 
Sir Samuel Bernardiston and other members of the Company by 
fine and imprisonment. A long and angry dispute forthwith 
arose between the two branches. Elaborate reports were made 
on both sides, and sundry resolutions were adopted. In those of 
the Commons were the following declarations: “That it is an 
inherent right of every commoner of England to prepare and 
present petitions to the House of Commons, in case of gitcvances 
and of the House of Commons to receive the same. It hath been 
always, time out of mind, the constant and uncontroverted 
usage and custom of the PIousc of Commons to have petitions 
presented to them from commoners, in case of grievance, public 
or private; in evidence whereof, it is one of the first works that is 
done by the House of Commons, to appoint a Grand Committee 
to receive petitions and informations of grievances.” 

This view was not to remain uncontested. In 1701 the grand 
jury and other freeholders of Kent presented to the Commons a 
petition imploring them to turn their loyal addresses into bills 
of supply (the only phrase in the whole petition that could be 
construed into disrespect) and to enable His Majesty to assist his 
allies before it should be too late. The Tory faction was wrought 
to fury. They voted that the petition was scandalous, insolent, 
and seditious, tending to destroy the constitution of Parliament, 
and to subvert the established government; and ordered that 
Mr. Colepepper, who had been most forward in presenting it, 
and all others who had been concerned in it, should be taken 
into custody of the sorjeant, whereupon five were imprisoned 
until the end of the session. Among resolutions passed that were 
directed against Colepepper was one declaring the undoubted 
right of the people of England to petition the King for the re- 
dressing of grievances, etc. To petition Parliament was a differ- 
ent thing. One critic said: “For the law declares that a general 
consultation of all the wise representatives of Parliament is 
more for the safety of England than the hasty advice of a num- 
ber of petitioners of a private county, of a grand jury, or of a few 
justices of the peace, who seldom have a true state of the ease 
represented to them.” ^ 

^ Haliaan, Constitviional Ilislory 0/ England, chap. xvi. 
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The Bill of Rights, one of the fii'st acts passed after William of 
Orange took the throne in 1689, and justly held to be one of the 
bulwarks of English liberty, had declared — “That it is the 
right of the subjects to petition the King, and all commitments 
and prosecutions for such petitioning are illegal.” The Tones of 
1701 were wholly wrong in dmwing the inference that Parlia- 
ment could not be petitioned with equal propriety. As Pox said 
many years later, “no man could question the subjects’ right to 
present petitions to their representatives; because, it was idle to 
suppose, that when a stipulation has been made by the Bill of 
Rights that the subjects should, in all cases, have a right to 
petition the crown, they had not an equal right to petition the 
House of Commons, their own representatives.” * 

Hatsell expressed it more emphatically. “Te receive, and 
hear, and consider the petitions of their fellow-subjects, when 
presented decently and containing no matter intentionally 
offensive to the house, is a duty incumbent on them, antecedent 
to all rales and ordons that may have been instituted for their 
own oonvenience. Justice and the laws of their country demand 
it from them.” 

Notice that the petitions are to be presented ''decently.” 
This was the condition ignored by Lord George Gordon, presi- 
dent of the Protestant Association, when in 1781 he presented in 
the House of Commons a petition for the repeal of the bill re- 
moving penalties from Romanists. It bore thousands of signa- 
tures, and he went to the House at the head of a large mob he 
had collected. His followers attacked several members and tried 
to intimidate. The motion was, however, rejected almost unani- 
mously, and the rabble, after rioting several days, subsided. In 
Gordon's case Lord Mansfield said that tire Statute of 13 Charles 
II limiting the number of petitioners was still in force. 

It was about this time that the modern system of agitation by 
petition began. The start of systematic petitioning is attributed 
by May to an extensive organization in 1779 to promote meas- 
ures of economics and parliamentary reform.® As yet, however, 
the number of petitions was comparatively small, bearing little 
proportion to the vast aocumulations of later times. In 1782 
there were about fifty petitions praying for reform in the repre- 
sentation of the Commons in Parliament; and also a consider- 

1 Parliammiory Reaisler, xaii, tl3. 

» Consiilutwnal Hulory o/ England, x, 412 et s®. 
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able number in subsequent years. The great movement for tho 
abolition of the slave-trade soon followed. The first petition 
against the infamous traffic was presented from the Quakers in 
1782, but it was not supported by other petitions for some 
years. In 1787 and 1788, a greater number of petitions were 
presented for this benevolent object than had ever been pre- 
sented to Parliament upon any other political question. 

After development of pressure by mass petitions, the next step 
was their use within the House iteelf as a basis for contest. For 
instance, when at the end of tbe Napoleonic wars it was proposed 
to stop the income tax, the campaign was conducted by means 
of petitions. For five or sbe weeks from four o’clock in the after- 
noon till two or three in the morning, petition after petition was 
presented and each was debated. It was one of the most extraor- 
dinary episodes ever seen in the House of Commons. A-fter the 
Reform Act of 1832 the debating of petitions threatened to be- 
come tho sole business of the House. In 1839 that body was 
forced to the drastic expedient of prohibiting aE debate upon 
their presentation. Other means to get publicity have, however, 
been devised. A thousand or more petitions are now printed 
annuaUy in full; and aE petitions are so classified as to ex- 
hibit the number, with the signatures, relating to every sub- 
ject. 

The American history of petitions begins almost with the 
coming of the colonists. It is by no means one-sided. In Massa- 
chusetts, at least, the earhest legislator wanted to do their own 
thinking. In 1637 a petition signed by nearly aE the members 
of the Boston church was presented to the General Court, pray- 
ing that proceedings in judicial coses should be conducted 
publicly, and that m.atters of conscience might be left for the 
church. This paper was at once ordered to be returned to those 
from whom it came, with an endorsement upon it to the effect 
that the Court considered it presumptuous. Sundry entries on 
the records of the Court are Eluminating. For instance: — 
“November 2, 1637: — “Mr. WUliam AspinwaU being ques- 
tioned in regard his hand was to a petition or remonstrance, and 
he justified the same, maintaining it to be lawful; the Court did 
discharge him from being a member thereof. 

“Mr. John CoggeshaE affirming that Mr. Wheelwright is 
innocent, and that he was persecuted for the truth, was in like 
sort dismissed from being a member of the Court, and order was 



620 


LEGISLATIVE PRINCIPLES 


given for two new deputies to be chosen by the town of Boston.” ^ 

“Ml-. Willi: Aspinwall being convented for having his hand to 
a petition or remonstrance, being a seditious libel, and justifying 
the same, for which, and for his insolent and turbulent carriage, 
he is disfranchized and banished, putting in sureties for his de- 
parture before the end of the first month nest ensuing.” ^ 

On the 15th of November six others were disfranchised for 
having put their hands to the same writing, and two of them 
were also fined, one for justifying the same and using contemptu- 
ous speeches. Besides, the noted Captain Underhill was dis- 
charged from his place of Captain and disfranchised for the same 
thing. Nino others acknowledged their sin in subscribing the 
seditious writing and desired to have their hands crossed out, 
which was yielded them,® 

Possibly it was this episode that John Winthrop discussed in 
his Journal, May 22, 1639. The Court, he said, finding the 
number of deputies to be much increased by the addition of new 
plantations, thought fit, for the ease of both the country and the 
court, to reduce all towns to two deputies. ‘‘This occasioned 
some to fear, that the magistrates intended to make themselves 
stronger, and the deputies weaker, and so in time, to bring all 
power into the hands of the magistrates; so as the people in some 
towns wore much displeased with their deputies for yielding to 
such an order. ... A petition was brought to the court from the 
freemen of Roxbury to have the third deputy restored. . . . The 
hands of some of the elders (learned and godly men) were to 
this petition, though suddenly drawn in, and without due con- 
sideration, for the lawfulness of it may well be questioned: for 
when the people have chosen men to be their rulers, and to make 
then laws, and bound themselves by oath to submit thereto, 
now to combine together (a lesser part of them) in a public peti- 
tion to have any order repealed, which is not repugnant to the 
law of God, savors of resisting an ordinance of God; for the 
people, having deputed others, have no power to make or alter 
laws, but are to be subject; and if any such order seem unlawful 
or inconvenient, they were better prefer some reasons, etc. , to the 
court, with manifestation of their desire to remove them to a 
review, than peremptorily to petition to have it repealed, which 
amounts to a plain reproof of those whom God hath set over 

5 Records of ihe Colony of the Mass. Say in N.E., i, 206. 
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tliGm, and putting dishonor upon thenij against the tenor of the 
fifth commandment.” * 

Observe that here Winthrop set forth almost the extreme view 
of legislative independence. To be sure, he condescended to 
admit that the people might prefer some reasons to the court, but 
a petition was an insult. Once the power had been entrusted to 
representatives, then to question their decisions savored of re- 
sisting an ordinance of God. This was the belief of an educated 
man, unusually well-infoimed for his time, a clear thinker, seri- 
ous and earnest. 

His view did not long prevail. More democratic instincts soon 
got the upper hand in the colony. The Body of Liberties in 1G41 
laid down opposite doctrine. “Every man,” it said, “whether 
Inhabitant or foreigner, free or not free shall have liberty to come 
to any public Court, Council, or Town meeting, and either by 
speech or writing to move any lawful, reasonable, and material 
question, or to present any necessary motion, complaint, peti- 
tion, Bill or information, whereof that meeting hath proper 
cognizance, as it be done in convenient time, due order, and 
respective manner.” 

The broad scope of this permission brought embarrassments, 
as you may see by a vote of the General Court, October 27, 
1648: 

“Whereas, by sad experience, it is found very burthcnsome 
unto this Coui't that many petitions of inconsiderable concern- 
ment are in every Court presented, which occasion much ex- 
pense of time, and tend greatly to the exliausting the estate of 
the country; 

“It is hereby ordered, that all petitions which are of a common 
and ordinary nature, the petitioner shall, on the delivery thereof, 
pay unto the secretary or clerk where the same shall be delivered 
two shillings six pence for each petition." 

The order went on to establish a scale of fees for other peti- 
tions, regarding fines, controversies, debts, appeals, etc.^ 

It is to be borne in mind that not for a long time to come was 
there to be complete separation of legislative and judicial func- 
tions, and that the General Court would long concern itself with 
administrative details, a practice indeed even surviving per- 
niciously to-day. Petitions were granted for license to keep 

' JohnWintlirop, Jmmal, May 22, 1639. 
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ordinaries or sell liquor, for permission to cany on such business 
as that of salt-making, for grant of lands, for confirmation of 
sales, for permission to buy or sell lands, for bounding towns, for 
probate of wills, for remission of fines and penalties, for the re- 
dress of grievances of all kinds. A centimy later the harm of all 
this had become so evident that attempt was made to stop it by 
enactment. The first act passed at the session of 1741 began: 
“Whereas Persons are frequently put to great Cost and Charge 
in making Answer to Causeless Petitions preferred to the Gen- 
eral Court of this Province.” It went on to provide that upon 
the dismission of vexatious and causeless petitions, the adverse 
party could recover reasonable costs and damages; furthermore, 
that no petition was to be received after fourteen days from the 
Court’s first sitting unless the cause arose within the sitting. 

This did not end the evil. We find Governor Plutchinson say- 
ing in his speech to the two Houses May 31, 1770: “A multitude 
of petitions came before the General Court the last year, some 
of which seemed to be of very small importance and I thought it 
hardly consistent with the dignity of the Court, to take cogni- 
zance of them. The Assembly then passed one act, which had a 
tendency to lessen private petitions; and I should be glad if 
further expedients could be agreed upon to like purpose.” He 
speaks of private petitions; the language of the law of 1741 
shows it was aimed at matters that would now come before trial 
courts; and the law to which Hutchinson referred concerned 
what would now be treated as court procedure. This phase of the 
situation was met by the Constitution of 1780, which sharply 
separated the three branches of government, and in 1790 the 
Legislature repealed the act of 1741. 

Much the same process of development went on m Virginia. 
The right of petition, at first used without formal recognition, 
in 1664 was systemized. It was then provided that a notice 
should be given in the parish churches and that days should be 
appointed for the people to meet in their election places and pre- 
sent their grievances to the Burgesses. This was a legal provi- 
sion for petitions to the government for redress of grievances. 
It gave rise to all sorts of complaints and unsigned petitions that 
did more evil than good. The law was amended in 1680, so that 
the sheriff was to appoint a time and place for the meeting and 
all petitions had to be signed, or they could not be presented in 
the Assembly. The right to petition continued throughout the 
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colonial era and was much used. Occasionally, however, at the 
end of a session a limit was put to the time within which peti- 
tions would be received. This was only to prevent their coming 
in during the last few days of the session, when there was no 
time to act on them. The enactment of ICSO was renewed in 
1705 and again was reenacted in 1762 under the head of a pro- 
vision for a court of claims in each county, where claims, griev- 
ances, and petitions to the Assembly might be presented.^ 

It is unnecessary to trace the growth of kindred practices in 
the other colonies, Suffice it to say that by the time trouble with 
the mother country began, the custom of bringing influence to 
bear upon legislative bodies by the use of petitions was thor- 
oughly entrenched. Of coiuse it grieved the royal Governors, 
who met in it a powerful influence hostile to their own. With 
dismay they watched the authority of the crown eaten away by 
the tireless agitators whoso petitions and instructions kept the 
colonial legislatures ever pugnacious. It was the efficacy of the 
procedure that made it doubly dear to the American people, 
When the passage of years had dimmed the memory of colo- 
nial precedents, and men had somewhat forgotten the lessons of 
revolutionary times, the right of petition again came in question. 
John Adams had put it into the Constitution of Massachusetts. 
His son was to vindicate its presence in the Constitution of the 
United States. There it had been placed, in the very first of the 
amendments insisted upon by the people as virtually a condition 
of their acceptance of the work of the Federal Convention. 
John Quincy Adams was to fight for it at two widely separated 
periods. The second struggle is famous, the first almost for- 
gotten. You may find the story of the first in his Diary under 
date of April 21, 1806. Memorials had been presented to the 
United States Senate by Samuel G. Ogden and William S. Smith, 
praying for relief because of their treatment by the Judge of the 
District Court of New York. It was a matter of pohtics and 
Senator Wright led the excitement. Adams began by presenting 
the memorials. “Wright,” says Adams, “as usual, raved like 
a bedlamite, and, amidst a torrent of personalities, for which 
he was repeatedly called to order by the President and several 
other members, threatened once and again to move for my ex- 
pulsion, but he could not inspire his own rage into any other 
bosom, though some members would liave been glad to censure 
' E. I. Millet, The Leoislatme of iAe Promnee of Virginia, 155. 
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me could they have found it possible. He first made a motion to 
reject the memorials; but that could not be obtained, it being 
■without precedent, and inconsistent with the unanimous vote 
to receive them. Another motion was then made to reconsider 
the vote for receiving the memorials. But it was impossible 
to reconsider a vote already carried into effect. Dr. Mitchell 
moved that the memorialists should have leave to withdraw 
their memorials; but Wright could not be satisfied with that. He 
insisted upon rejecting the memorials. After repeated declara- 
tions from the Chair that it could not he done. Dr. Mitchell 
withdrew, and renewed, and altered, and renewed again his 
motion to suit Wright upon every return of his paroxysms. At 
last Wright produced a motion, for which Baldwin quoted a 
precedent in the other House, to return the memorials to the 
memorialists on account of highly exceptionable matter con- 
tained in them. But Dr. Mitchell’s motion for simple leave to 
withdraw the memorials was before the Senate, and they would 
not give him leave to take it back. In order therefore to get at 
the question of censure, Wright moved to amend the motion of 
simple leave to withdraw by striking out the words 'the memo- 
rialists have leave to withdraw their memorials,’ to insert ‘the 
memorials be returned to the memorialists.’ I then called for a 
division of the question, which was first taken on the striking 
out. The votes upon this question were eleven and eleven, be- 
sides the President pro tern, who declared against the striking 
out ; and the question upon simple leave to withdraw was taken, 
and passed without opposition. Here the matter rested for that 
time; but the same memorials had been presented by Mr. Quincy 
to the House of Representatives, and had raised there a much 
more violent flame than in the Senate. There it resulted in votes 
of ‘return of the memorials,’ and of censure upon their being 
presented.” 

Adams came again to the defense of petitions thirty years 
later, and began that memorable contest which was waged in 
Congres.? from January 4, 1836, to December 3, 1844. Two years 
after his failure to secure reeleotion as President, he was elected 
to the lower branch and there he served until his death in 1848, 
a conspicuous example of the public service that can yet be 
given by one who has received the highest honors of a republic. 
In all his long and eminent career he brought his countrymen 
no achievement of more enduring benefit than that which 
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accrued from his nine years of battle for the right of citizens to 
lay their requests before legislative assemblies. He fought 
single-handed, only the smallest of help coming to him during 
much of the contest. Perhaps never for so long was one legisla- 
tor the target of so much virulence, denunciation, censure, ridi- 
cule, abuse. Perhaps never did one legislator display more cour- 
age, tenacity, patience, fortitude. 

The right of petition would not have been put in such jeopardy 
if the subject matter at issue had not aroused the bitterest ani- 
mosities. The representatives of the slave-holding States saw 
in the petitions for the abolition of slavery a concrete opportu- 
nity to combat the steadily growing sentiment of the North. 
Goaded by the attaclcs on what to them had now become a 
sacred institution, they exbamsted the arsenal of invective. It 
was accident that the right of petition was involved. Yet if the 
vindication of that right seemed at the time but incidental, by 
itself it was of vast importance. 

So far as the contest related to the slavery question, it need 
not here concern us beyond explanation that of the hundreds 
and hundreds of petitions presented by Mr. Adams around 
which the battle raged, all involved slavery or his own relation 
with the subject. A petition to abolish slavery in the District 
of Columbia began the struggle, January 4, 1836, by bringing 
a motion that the petition be not received. Before this motion 
was determined, the question was broadened somewhat by a 
resolution declaring that the House would not entertain any 
petitions for the abolition of slavery in the District. At tho 
outset the main contention was that Congress had no constitu- 
tional power in the premises and that it ought not to entertain 
petitions to do an unconstitutional act. Before final action 
ground was again shifted, new petitions of like tenor being met 
by a motion that the motion not to receive be laid on the table, 
which was referred to a select committee. In May this com- 
mittee, after averring that Congress had no power to interfere 
with slavery in a State and ought not to interfere with it in the 
District of Columbia, met the technical issue by advising that 
whereas the agitation of the subject was disquieting and objec- 
tionable, "aU petitions, memorials, resolutions, or papers, re- 
lating in any way or to any extent whatsoever to the subject of 
slavery or the abolition of slavery, shall, without being either 
printed or referred, be laid upon the table, and that no further 
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action whatevor shall be had thereon.” When the resolution to 
this effect was read, and the call of the Yeas and Nays had be- 
gun, Mr. Adams, as soon as his name was called, rose and said: 
“I hold this resolution to be a direct violation of the Constitu- 
tion of the United States, the rules of this House, and the rights 
of my constituents.” He was interrupted by shrieks of “order” 
from every side, but their only effect was to make him speak the 
louder and his obstinacy carried the sentence to its end. Of 
course the resolution prevailed. 

So began ihc famous “gag-rule.” With the opening of every 
Congress thereafter, Mr. Adams regularly moved its repeal, only 
to be as regularly voted down. At intervals through every Con- 
gress he presented the petitions, now a few, now a score, now 
hundreds. Again and again wiis the battle renewed, always in 
appearance to the discomfiture of the doughty old warrior, al- 
ways in reality to his gain, for every defeat made for him more 
friends among the people. 

Once a now twist to the question threw the House into wild 
excitement. It was in February, 1837, that after presenting 
about two hundred petitions, he said ho had in his hand a paper 
concerning which he would wish to have the decision of the 
Speaker before presenting. It purported to be a petition from 
twenty-two slaves, and he would like to know whether it came 
within the rule of the House concerning petitions relating to 
slavery. The Speaker, manifestly confused, said the circum- 
stances were so extraordinary that he would take the sense of the 
House, Members were hastily brought in from the lobbies; many 
tried to speak; cries arose — “Expel him! Expel him!” The 
infuriated Southerners outvied each other in their proposals for 
punishment of one who had so insulted the dignity of the House 
as to bring within its walls a petition from slaves. Censure, 
expulsion, criminal prosecution were in turn threatened. At last, 
the culprit got a hearing. Then he confounded his assailants by 
disclosing tkit the prayer of the petitioners was that slavery be 
mi abolished. The nest day he had the chance to defend him- 
self at greater length, in a masterly speech, so convincing that in 
the end the idea of even censure was abandoned by his enemies, 
and all that came out of it was a resolution that slaves did not 
possess the right of petition secured by the Constitution to the 
people of the United States. 

In 1842 there was again, high talk of censure or worse, this 
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time because the irrepressible member from Massachusetts pre- 
sented a petition from citizens of Haverhill in that State, praying 
the House “to adopt measures peaceably to dissolve the union 
of these States,” for the alleged cause of the incompatibility 
between free and slave-holding communities. While one out- 
raged member said the petition should never have been brought 
within the walls of the House, and another wished to burn it in 
the presence of the members, Mr. GOmer, of Virginia, offered a 
resolution, that in presenting the petition Mr. Adams “had 
justly incurred the censure of the House.” This was presently 
laid on the table. The next day a substitute was offered in the 
shape of long and careful resolutions prepared in a caucus of 
forty members of the .slave-holding party. The preamble re- 
cited that a petition proposing to Congress to destroy that which 
its members had solemnly sworn to support, was a “high breach 
of privilege, a contempt offered to this House, a direct proposi- 
tion to the Legislature and each member of it to commit per- 
jury, and involving necessarily in its execution and its conse- 
quences the destruction of our country and the crime of high 
treason”; wherefore it w.as to be resolved that Mr. Adams, in 
presenting a petition for dissolution, had “offered the deepest 
indignity to the House” and “an insult to the people”; that the 
House deem it an act of grace and mercy when they only inflict 
on him their severest censurc; that so much they must do “for 
the maintenance of their own purity and dignity; for the rest 
they turned him over to his own conscience and the indignation 
of aU true American citizens.” Nevertheless in the end the 
House voted to “lay the whole subject on the table forever.” 

By this time the majoritaes against the motions of Mr. Adams 
to strike out the “ gag-rule ” had begun to dwindle. In 1842 they 
had come down to four; in 1843 the majority was but three. On 
the 3rd of December, 1844, he made his usual motion, and this 
time a motion to lay it on the table did not prevail. On the main 
question he won the long-delayed victory by 108 to 80. With 
warrantable exultation when recording the event, he wrote, 
“Blessed, forever blessed, he the name of God!” ‘ 

Much the same problem was forced on at least one of the 
State Legislatures, that of Massachusetts. George S. Boutwell 
recalls that when he was a member, the House was made in- 
dignant one morning by the introduction of a petition by Mr. 

‘ John T. MotsB, Ji„ John Qmncu Adam, 249-307. 
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Tolman, of Worcester, asking that tto clergy who approved of 
capital punishment should be appointed hangmen. A motion 
was made to reject the petition without reference, Boutwell 
interposed and called attention to the similarity between the 
position the House was thus taking and the position occupied 
by the National House of Representatives in regard to petitions 
upon the subject of slavery. The suggestion had no weight with 
the House. The petition was rejected without a reference. “The 
next morning,” Boutwell relates, "the messenger said Mr. Garri- 
son wished to see me in the lobby. I found Mr. Garrison, Wen- 
dell Phillips, and William Jackson with bundles of petitions of 
the kind presented by Mr. Tolman. They assumed that as I had 
advocated the reference of the Tobnan petition I would present 
others of Uke character. I said, ‘Gentlemen, when petitions are 
presented by a member upon his personal responsibility I shall 
always favor a reference, but as to the presentation of petitions, 
I occupy a different position. I must judge of the wisdom of the 
prayer. In this case I must decline to take any personal responsi- 
bility.' The petitions were presented by Mr. Tolman and the 
House retreated from its awWard position.” ‘ 

It will be noticed that from the technical point of view the 
real issue in these controversies was whether the right of petition 
precludes a legislative body from raising the question if any 
given petition is fit to receive. The House of Commons in 1668 
passed on that point. A resolntion was moved to the effect, 
"That it is the undoubted right and privilege of the House of 
Commons to judge and determine touching the nature and 
matter of such petitions, how far they are fit or unfit to he re- 
ceived.” Before this resolution was adopted, the word “re- 
ceived” was stricken out, upon formal motion, and the word 
"retained” inserted in its place. 

In the next century two rules giving effect to this principle 
were adopted by Parliament. One was to the eSect, “that they 
would receive no petitions against a bill, actually pending, for 
imposing taxes or duties”; the other, “that they would receive 
no petitions for grants or appropriations of money relating to 
public service not recommended by the Crown.” Robert C. 
Winthrop told Congress these were the only rules of the kind 
ever known to the parliamentary proceedings of England; and 
that all the cases in which petitions, respectful in their tenhs, 
• r«fs in. Pirbiio Afairs, i, 
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had been refused a reception, are found to be ranged under the 
authority of these two rules.*' 

Italy has gone so far as to provide by its Constitution (Art, 
57), a procedure that would seem to compel not only the re- 
ceiving of aU petitions, but also some attention to them, “Every 
person,” it says, “who has attained his majority shall have the 
right to send petitions to the Houses, which shall order them to 
be examined by a committee; on report of the committee each 
House shall decide whether such petitions are to be taken into 
consideration, and in case of an afSrmative decision they shall 
be referred to the competent minister or to one of the sections of 
the House for action.” (The House of Deputies is divided into 
nine sections, among which legislative business is divided by the 
President of the House.) 

The Declaration of Rights prefixed to the French Constitution 
of June 24, 1793, read; “32 Le Droit de pr&enter des pfititions 
aux d4positaires de I’autoritS publique ne pent, en aucun cas, 
^tre interdit, suspendu ni limifA.” This was construed to mean 
that petitioners should not be confined to the presentation of 
their requests by a member of the Assembly. They were allowed 
to come within the House in person, until disorder and even 
crimes were committed by intruders who pretended to appear 
before the Assembly for this purpose. In the Constitutions of 
1795 and 1799 the evil was chedeed by the provision that only 
persons single, and not societies, should appear on such occa- 
Bions.“ 

Both in England and the United States petitions are privi- 
leged. In the time of Charles H, Edward King in a petition to 
a committee of Parliament charged one Lake with “many 
horrible and gross abuses.” Lake brought an action for libel 
and the case had most deliberate investigation, depending 
twelve terms. In the end the petition was held lawful, although 
the matter contained in it was false and scandalous. A like case 
came up in Vermont in 1802 w'hen petitioners had alleged that 
Ebenezer Harris, Justice of the Peace, was a peace-breaker, 
guilty of quarreling, threatening, and fighting on the Sabbath 
and other days, as well as of other shortcomings. Judge Tyler in 
the opinion (2 Tyler 129) said the case was more interesting to 
the people of Vermont than any theretofore agitated in that 

> Adirmes and Speeches, I, 401.. 
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court. Lake v. King was followed. “No action can be main- 
tained for a libel, upon a petition for redress of grievances, 
whether the subject matter of the petition be true or false, sim- 
ply on its being preferred to either branch of the General As- 
sembly, or disclosed to any of its members.” Four years later 
in Reid v. Delorme, 2 Brevard (S. Ca.) 76, it was held that 
though the conduct of a petitioner may have been unreasonable 
and malicious, yet in petitioning the Legislature against a public 
officer of the State he was in the excreise of a constitutional 
right. “Every citizen has a right to petition the Legislature for 
a redress of grievances, and even on account of grievances which 
do not exist, although in doing so, the feelings of individuals, or 
their reputations, should be wounded.” 

The right of petition has in our time come in reality to be only 
a right to an idle form, a waste of time and energy for both the 
petitioner and the petitioned. The reasons are clear. First may 
be named the uncertainty as to genuineness. This is no new 
defect, for Lord Clarendon tells us that in 1640, when a multi- 
tude of hands was procured, the petition itself was cut off, and a 
new one framed suitable to the design in hand, and annexed to 
the long list of names, which were subscribed to the former.^ By 
this means many men found their hands subscribed to petitions 
of which they before had never heard. Frauds of this sort as 
well as forgeries are so easy that the chance of them casts a doubt 
on aU bulky petitions. 

If the signatures are all genuine, there is the further doubt of 
their meaning what they purport to mean. Everybody in public 
life knows perfectly well how easily petition signatures are ob- 
tained, how carelessly they axe given, how little weight they 
really deserve. The result is that when they reach an ATner icac 
legislative body, they get scant courtesy. Only the purpose of 
the petition is disclosed to the House itself, for it is not read at 
length, so that the House docs not bear any information or argu- 
ment it may contain. Usually the name of only the first signer 
is read, the rest being disposed of by “and others,” so that the 
number of signatures has then no weight. Summarily referred 
to a committee, the document gets no further attention. Usually 
it is never even spread out before the committee, and rarely arc 
the signatures scrutinized. Notice is taken only of the argu- 
ments presented in committee hearii^s or advanced by com- 
mittee members from their independent knowledge. 

* Sistorti of IJeinllim, It, 357. 
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President Woolsey has given two other reasonSj which would 
not seem valid to most men of practical legislative experienced 
He says the representatives thMc that in all important matters 
they understand the opinions of their districts better than the 
petitioners do. That may be true of a part, biit on the other 
hand there are many representatives who look to their constitu- 
ents for guidance and would be glad of some accurate way to 
learn their opinions. The second reason Woolsey gives is even 
farther from the facts, for he says that all important measures 
"are judged from the standpoint of party and not from that of 
public interest.” This is open to criticism from several direc- 
tions. Many important measures are not made party issues. In 
some legislative bodies, as for instance the Massachusetts Gen- 
eral Court, party lines are rarely drawn. Even where partisan- 
ship dominates, it would be of importance for party advantage it 
for no other reason, to have a trustworthy gauge of public senti- 
ment. And furthermore if political parties have any virtue, it 
lies in their belief that party interests and pubhc interests arc 
identical. 

Whatever the reasons, the palpable fact is that petitions are 
to-day wholly discredited. The continuance of the system leads 
thoughtful legislators to deplore the waste of effort it shows. 
Many well-intentioned persons persist in resorting to it, how- 
ever. They have then.' trouble for their pains. One earnest word 
spoken to a Representative by a constituent whose judgment 
inspires confidence is worth a yard of petition signatures. 

The Massachusetts Legislature continues the practice of the 
fathers in receiving every petition and giving every petitioner an 
answer. With the growth of the State and the general increase 
in the desire for legislation, this practice has become burden- 
some. It is one of the causes for the length of the annual legisla- 
tive session, and so when in 1914 a recess committee was created 
to consider how the session might be shortened, naturally the 
subject of petitions was conspicuous. The only requirement in 
the matter of presentation had been that each petition should 
carry on the back the name of the member presenting it, not as 
endorsing its prayer, but as an indefinite sort of guarantee of 
good faith. As no real responsibility attached to the member, it 
had been very rare that a petitioner had not found some one to 
present his petition, no matter how absurd or otherwise hopeless 

1 T. D. Woolaey, Political Sderux, i, 271, 
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it might be. The Senate of 1914 adopted a proposal that would 
limit the number of petitions which might be sponsored or filed 
by each member. It was thought this would lead a member to 
use his right with some care, and would result in Ins choosing the 
more important measures. The House rejected the proposition. 
The Recess Committee said it undoubtedly had merit, but in 
view of its rejection by the House deolincd to recommend it for 
immediate adoption, hoping, however, at some future date it 
might be resurrected.^ 

There was the suggestion, also, that every petition should 
have a certain definite number of signatures, or not be received. 
The Committee thought it an open question whether there would 
be any great reduction m the number of petitions thereby. There 
would be no improvement in quality, for certain well-known 
“hardy-annual” petitioners would unquestionably go out and 
get the necessaiy signatures. It would therefore seem to be an 
imposition upon the worthy petitioner without coiTesponclmg 
gain. 

It was believed by some that if the name of the petitioner and 
of the party introducing the bill were omitted from the records, 
much-sought publicity would be discouraged, and hence, in- 
directly, there would be a curtailment of some kinds of petitions 
from soma kinds of petitioners. The Committee thought that 
undoubtedly some sensationalists would refrain from petitioning 
if there was no likelihood of their names appearing in print, but 
the difficulty of indexing the petitions and bills would more than 
ofiset the good to be gained. It would mean considerably more 
work on the part of the clerks at a time when they are over- 
worked. Furthermore, it would be hard to get information rela- 
tive to specific bills, and their course of passage through the 
various stages in the Legislature. Then, too, these persons are 
always able to secure publicity in some way, and there are always 
newspapers ready to assist them, whatever obstructions are put 
in their way. 

A suggestion of little value in the reduction of business, but of 
some importance in facilitating it, was that petitioners be re- 
quired to sign address as well as name. While the Committee 
did not think a rule ought to be adopted shutting out entirely the 
petitioner not giving his address, it did believe that the commit- 
tees having such petitions should not try to give notice of any 

I Maes. House Dooumont 280 of 1916. 
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hearing, nor hold any hearing, thereon. The report said; “If the 
petitioner docs not keep in touch with his petition, and fails to 
sign his address, the committee would seem to be justified in 
disregarding the petition entirely. This ought to be established 
in some way, if not as a written rule, at least as an unwritten 
law, in view of the fact that it is custom only which compels 
committees to give hearings and notices thereof. We have been 
informed that last year the clerk sending out notices found it 
difficult to locate a large number of petitioners, and much time 
was wasted in trying to look them up. Let the petitioner bear 
this burden.” 

Many acquainted with the situation hoped the Kccess Com- 
mittee would advise one simple and justifiable change that in the 
belief of expert observers might shorten the session by a month 
or two. This would be in the nature of a rule requiring the pay- 
ment of a nominal fee for filing a petition. That would not bo 
without precedent. By the Massachusetts Bay law of 1648, as 
we have seen, the payment of fees was required from petitioners. 
To be sure, that was done in the days when the redress of individ- 
ual grievances was a far greater part of the business of the Gen- 
eral Com't than it is now, and the trial of causes had not been 
wholly relegated to the judiciary, but is not the principle the 
same? To-day the General Court is the only court in the 
Commonwealth that does not require even a nominal fee. 

The primary object of fees ia the trial courts is not to help 
meet the cost of the courts, but to discourage trivial litigation 
and to give an earnest of serious purpose. The Legislature, how- 
ever, not only receives every petition without charge, but also 
prints free the accompanying bill and makes a certain number 
of copies available for distribution. This lets any and every 
enthusiast, crank, fanatic ride his hobby at the pubho expense. 
It puts the cumbrous and costly machinery of the legislative pro- 
cess at the command of whim or cupidity, for custom requires 
a hearing, rules require a report, on every petition, and the 
procedure means both direct outlay by the State and indirect 
expense through prolonging the session. It adds to the labor of 
committees. It facOitates “strike bills’’ — the chicanery of the 
lobbyist who lives by exploiting corporations and business men. 
No legitimate petition would be embarrassed by the requirement 
of a nominal fee. It might head oS many petitions, illegitimate 
or nonsensical or useless. Nevertheless the Committee declined 
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to advise such a requirement. They held it would be an actual 
curtailment of the right of petition; that it would place a burden 
upon the worthy and the unworthy alike; and that it would 
probably not improve the quality, though it might lessen the 
quantity of the petitions, for, said the report, “when we find 
persons determined upon certain kinds of legislation, they are 
usually willing to pay the price. The crank with his freak legisla- 
tion, while protesting violently, would pay the fee before he 
would lose his chance to expound his doctrines.” 

The Committee further said: “There is one class of petitioners 
that would feel the effect and justly, namely, those members of 
the Legislature who believe that only by filing a large number of 
bills, and securing the passage of a lot of new legislation, can they 
appear in a proper light before their constituency. These men 
would oppose this suggestion, therefore, and we believe that an 
enlightened public opinion and a realization of the displeasure 
of their colleagues will accomplish the same result in a more 
sensible way without causing unnecessary expense to legitimate 
petitioners.” 

This last sentence is an excellent example of the tendency not 
alone of legislators, but of public men generally, to throw on 
somebody else or on the public at large a responsibility that they 
know perfectly well will never prove onerous, if indeed ever felt. 
There is not the remotest chance that either an enlightened pub- 
lic opinion or the displeasui’e of legislators will in our day inter- 
pose a straw to check this evil. The fact probably is that the 
extreme conservatism of Massachusetts legislators will delay 
logical reform until the evil becomes unendurable. 

Something is to be said in defense. The Massachusetts 
Legi,slature following ancient practices has preserved its reputa- 
tion as the best lawmaking body in the United States, perhaps in 
the world, Change may endanger this proud position. That 
alone is enough to account for the rejection of such a reasonable 
reform. It wiU also account for the fact that of the very mild 
and harmless proposals for improvement which the Committee 
brought itself to advise, not one of real importance has been 
adopted by the General Court. 



CHAPTER XXIII 

PUBLIC OPINION 

The greatest of all the forces that influence the legislator is 
public opinion. The outstanding feature of the political histoiy 
of the last century and a half has been the growth of this force 
on both sides of the water. In England the reigns of the first 
two Georges had been an era of dull, stupid prosperity. Under 
Walpole, ruling by corruption, the progress of liberty had stag- 
nated, In Fi'ance Louis XV maintained almost unshaken the 
absolutism that Louis XIY had brought to its highest pitch. In 
America the period from Anne to the Seven Years’ War was less 
eventful than any other in our history — the happy youth of an 
apparently contented people. Then came out of a clear sky first 
the clouds and speedily the storm. 

If the responsibility is to be individualized, it might be laid 
at the door of three men. In 1762 that strange misanthrope, 
Jean Jacques Rousseau, wi'ote “The Social Contract.” In 1763 
John Willces, the dissolute demagogue, published Number 45 
of the “ North Briton.” In 1764 Samuel Adams, a busybody of 
Boston, drafted the instructions of that town to its representa- 
tives in the General Court, containing the first public denial of 
the right of Parliament to put in operation the Stamp Act, and 
the first suggestion of a union of the colonies for redress of griev- 
ances. From that time on the power of the people grew apace. 

It is, of course, very far from true that the people began to 
think for themselves only when Rousseau and Willces and Adams 
appeared. The forces those men helped so greatly to stimulate 
had long been gathering strength. Leoky observes that although 
early in the eighteenth century the people had little power of 
controlling or directly influenemg Parliament, yet whenever 
their sentiments were strongly expressed on any particular 
question, either by the votes of the free constituencies or by 
more irregular or tumultuous means, they were usually listened 
to, and on the whole obeyed. The explosions of public indigna- 
tion about the Sacheverell case, the Peace of Utrecht, the com- 
mercial treaty with France, the South Sea Bubble, the Spanish 
outrages, the Bill for naturalizing the Jews, the Hanoverian 
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policy of Carteret, foolish as in most instances they were, had 
all of them a great and immediate effect upon the policy of the 
country.^ 

It was not, however, until after George III came to the throne 
that the people learned how to voice their will with systemized 
efSeiency. Another English historian tells us it is from the quar- 
rels between Wilkes and the House of Commons that we may 
date the influence of public meetings on English politics^ The 
gatherings of the Middlesex electoi-s in support of Wilkes were 
preludes to the great meetings of the Yorkshire freeholders in 
which the question of Parliamentary refoim rose to importance; 
and it was in the movement for reform, and the establishment of 
corresponding committees throughout the country for the pur- 
pose of promoting it, that the power of political agitation first 
made itself felt. Political societies and clubs took their part in 
the creation and organization of public opinion; and the spread 
of discussion, as well as the influence that now began to be 
exercised by the appearance of vast numbers of men in support 
of any political movement, proved that Parliament would soon 
have to reckon with the sentiments of the people at large. 

By 1782 statesmen had begun to accept the revolution in 
British politics that had accompanied, at least in point of time, 
the revolution costing England her best colonies. In that year 
Fox, addressing Parliament in the matter of expunging the 
records of the controversy with Wilkes, recognized the new 
situation. Said he: "If the people of England, sir, have at any 
time fully and explicitly declared an opimon respecting a mo- 
mentous constitutional question, it has been in regard to the 
Middlesex election,” Although he opposed the motion, he felt 
very little anxiety for the event of the question; for when he 
found the voice of the people was against the privilege, as he 
believed was the case at present, he would not preserve the 
privilege. The people had associated, had declared their senti- 
ments to Parliament, and had taught Parliament to listen to 
the voice of constituents. 

Without reviewing the details of the further rise of popular 
power, for its next stage take the judgment of that learned and 
sagacious observer, Henry Thomas Buckle, who informs us how 
thin^ stood in 1857, when his notable work was published. 

1 Enolmd in the EigUmth Cenivrv, i, 491. 

• J. R. Green, S/iort Hisiorv of the English People, 738. 
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"The rapid progress of democratic opinions,” he said, “is a fact 
which no one in the present day ventures to deny. Timid and 
ignorant men are alarmed at the movement; but that there is 
such a movement is notorious to all the world. No one now 
dares to talk of bridling the people, or of resisting their united 
wishes. The utmost that is said is, that efforts should be made to 
inform them as to their real interests, and enlighten public 
opinion; but every one allows that, so soon as public opinion is 
formed, it can no longer be withstood. On this point all are 
agreed; and this new power, which is gradually superseding 
every other, is now obeyed by those very statesmen who, had 
they lived sixty years ago, would have been the first to deny its 
authority, ridicule its pretensions, and, if possible, extinguish its 
liberty. 

“Such is the gi-eat gap which separates the public men of our 
time from those who flourished under that bad system which 
George III sought to perpetuate. And it is evident, that this 
vast progress was brought about rather by destroying the system 
than by improving the men. It is also evident, that the system 
perished because it was unsuited to the age; in other words, be- 
cause a progressive people will never tolerate an unprogressive 
government. But it is a mere matter of history, that our legis- 
lators, even to the last moment, were so terrified by the idea of 
innovation, that they refused every reform until the voice of the 
people rose high enough to awe them into submission, and forced 
them to grant what, without such pressui’e, they would by no 
means have conceded.” ‘ 

Half a century more brings us to our own time, and concerning 
this there is no more competent, judicious witness in England 
than A. V. Dicey. “The close and immediate connection,” he 
says, “which in modem England exists between public opinion 
and legislation is a very peculiar and noteworthy fact, to which 
we cannot easily find a parallel. Nowhere have changes in popu- 
lar convictions or wishes found anything like such rapid and 
immediate expression in alterations of the law as they have in 
Great Britain during the nineteenth century, and more especially 
during the last half thereof. ... In 1804 George the Third was on 
the throne, and English opinion was then set dead against every 
legal or political change, yet there is now [1905] hardly a part of 
the English statute-book which between 1804 and the present 

^ Bistort of Cinlizahon in EngloTid, Am. ed. 1865, i, 36. 
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day has not been changed in form or substance; and the altera- 
tions enacted by Parliament have been equalled or exceeded by 
innovations due to the judge-made law of the Courts.” ^ 

It has come to be established, on the highest authority, that 
Parliament cannot legislate on a new question of vital impor- 
tance without instructions from the people. Mr. Balfour refused 
to grant time for a debate on free food, on the ground that it 
would be constitutionally improper for Parliament to act on the 
question until it had been submitted to the people at a general 
election, and that it would be unwise for the House to discuss a 
subject on which it could not act.^ This conception introduced 
what is much lilre a referendum. When Lloyd George put to the 
test his great financial measure in 1909, with its clauses imposing 
a tax on the unearned increment of land in the centers of popu- 
lation, a tax on the monopoly value of liquor licenses, and a 
super-tax on incomes of more than five thousand pounds a year, 
every member of the Asquith ministry who was in the House of 
Commons, took to the platform in order to argue the question 
before the country. Membem of the rank and file of the Govern- 
ment party in the House of Commons followed the precedent set 
by Cabinet Ministers, and the Conservatives had necessarily to 
go into the constituencies or to use the new.spapers to explain the 
grounds for their opposition at Westminster to the financial pro- 
posals of the Government. From April to September more was 
thus done for the direct education of the people than in any year 
since members of Parliament had to woo constituencies; and not 
since the House of Commons began to levy taxation were the 
common people so well informed as to why a particular tax was 
levied or as to the possible alternatives,^ 

Doubtless the general impression would be that the change in 
America has not been so revolutionary as in England, for there 
is a widespread belief that the Declaration of Independence 
created a full-fledged Democracy, and that from 1776 the 
people ruled. To find anything farther from the truth would be 
hard. Eestrictions left the suffrage to about one inhabitant in 
eighteen when the Colonies became States. The leadership of 
the few was at that time at least as conspicuous as it ever has 
been in our history. It is supposed that one tliird of the people 

1 Law ond Opinion in England, 7. 

* A. L. Lowell, The Govenment of E-nolaand, t, 426 (1908). 

’ The Outlook, Soptembst IS, 1909, 86. 
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were Tories, partisans of England in the quarrel. Figure out, 
then, how extensive was the demonstrated “consent of the 
governed” that the Deelaration proclaimed. As a matter of 
fact, the government was an aristocracy, differing from the 
aristocracy of England only in that within the aristocratic class 
the variations of wealth were not so great here as in the mother 
country. Charles Pinckney gave a wrong impression when he 
told the Federal Convention he did not suppose that in the 
Confederation there were one hundred gentlemen of sufficient 
fortune to establish a nobility, and when he said; “There is more 
equality of rank and fortune in America than in any other coun- 
try under the sun. ... I lay it therefore down that equality of 
condition is a leading axiom in our government,” ' he took no 
account of the thousands on thousands of landless men who had 
no vote. He ignored the influence of the clergy, waning yet still 
strong, tie forgot the power of the planters of Virginia, the land- 
lords of New York, the merchants of Boston and Philadelphia, 
Alexander Hamilton was nearer right when he told that same 
convention ; “ In every community where industry is encouraged, 
there will be a division of it into the few and the many.” * 

The record of the debates abounds with fear of the many. 
Roger Sherman said; “The people, immediately, should have as. 
little to do as may be about the government.” Elbridge Gerry, 
though he was to win fame as their champion, yet declared; 
“The evils we experience flow from the excess of democracy.” ® 
Hamilton averred; “The voice of the people has been said to be 
the voice of God; and, however’ generally this maxim has been 
quoted and believed, it is not true in fact. The people are turbu- 
lent and changing; they seldom judge or determine right.” 
Later he was to charge: “The people, sir, the people is a great 
beast!” Over against him was to be Thomas Jefferson, pro- 
claiming with his followers that the maxim vox popuK, vox Dei is 
an eternal verity. Hence came pohtical parties in the United 
States. 

Hamilton lost. Jefferson won. With a rush the doctrine of 
popular supremacy swept through the land. Federalism dis- 
appeared. Yet as usual power and responsibility sobered the 
newcomers in leadership. Reaction followed. Even such an idol 
of democracy as Andrew Jackson turned out to be a despot. 

• Yates' Minutes, Elliol's Debates, i, 443. 

> Madison’s Journal, EUiot’s Debates, v, 202. > Ibid., 136. 
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Nominally the humble servant of the people, in reality he ruled 
with an iron hand. Not long after his time the use of instruc- 
tions to members of Congress began to dwindle. Representatives 
became more and more important. After the Civil War attempt 
at popular control of representatives almost disappeared. Then 
the pendulum began again to swing the other way. The initiative 
and referemdum came into action. With the Progressive move- 
ment of 1912 the rights and powers of the people once more were 
brought uppermost. Public opinion was once more paramount. 

To describe all this as a growth may not be accurate, and 
certainly is not adequate. If sundry masters of political science 
have brought here thcii’ usual perspicacity, these phenomena 
indicate a change in the manifestation of a force already existing, 
rather than the development of something new. Long ago David 
Hume, historian and philosopher, came to the conclusion that 
on opinion only is government founded. “Nothing,” he said, 
“appears more surprising to those who consider human affairs 
with a philosophical eye, than the easiness with which the 
many are governed by the few; and the implicit submission, 
with which men resign their own sentiments and passions to 
those of their rulers, When we enquire by what means this 
wonder is effected, we shall find, that, as Force is always on the 
side of the governed, the governors have nothing to support 
them but opinion.” ^ This he held to be true of the most despotic 
and most military governments as well as of the moat free and 
popular. Lord Pembroke has put the same idea in another way. 
“Law,” he says, “is nothing but public opinion organized and 
equipped with force, however grave the questions affecting such 
organization may be; and so far from law being always a worse 
thing than private action, the difference between them is in 
many cases simply the difference between civilization and bar- 
barism.” * 

Rousseau, too, found law and public opinion identical. After 
describing three other kinds of law, he added a fourth, “the most 
important of all,” he declared, “which is graven neitW on mar- 
ble nor on brass, but in the hearts of the citizens; a law which 
creates the real constitution of the State, which acquires new 
strength daily, which, when other laws grow obsolete or pass 
away, revives them or supplies their place, preserves a people in 

* (lV42)i 1 , 109, 110, Green and Groge ed, 
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the spirit of their institutions, and imperceptibly substitutes the 
force of habit for that of authority. I speak of maimers, customs, 
and above all of opinion — a province unknown to our politi- 
cians, but one on which the success of all the rest depends; a 
province with which the great legislator is occupied in private, 
while he appears to confine himself to particular regulations, that 
are merely the arching of the vault, of which manners, slower to 
develop, form at length the immovable keystone.” ‘ 

Bryce has developed the thesis at length in his gi’eat book on 
“The American Commonwealth,” devoting a whole Part (iv.) 
to it, and he who would ponder the conclusions of one of the 
wisest students of government, should study his argument in full 
for the light it throws on the most important gi'oup of problems 
confronting the republic. A few sentences here must suffice to 
show the course of his logic. “Opinion,” he says, “has really 
been the chief and ultimate power in nearly all nations at nearly 
all times. . . . Governments have always rested and, special cases 
apart, must rest, if not on the affection, then on the reverence 
and awe, if not on the active approval, then on the silent ac- 
quiescence of the numerical majority. . . . The difference there- 
fore between despotically governed and free countries does not 
consist in the fact that the latter are ruled by opinion and the 
former by force, for both are generally ruled by opinion. It 
consists rather in this, that in the former the people instinctively 
obey a power which they do not know to be really of theii' own 
creation, and to stand by their own permission; whereas in the 
latter the people feel their supremacy, and consciously treat 
their rulers as their agents, while the rulers obey a power wbich 
they admit to have made and to be able to unmake them — the 
popular will.” 

He shows the nature of the change that has taken place. Even 
where the machinery for measuring or weighing the popular 
will from week to week or month to month has not been, and is 
not likely to be, invented, there may nevertheless be a disposi- 
tion on the part of the rulers, whether ministers or legislators, 
to act as if it existed; that is to say, to look incessantly for mani- 
festations of current popular opinion, and to shape their course 
in accordance with their reading of those manifestations. Such 
a disposition will be accompanied by a constant oversight of 
public affairs by the mass of tlie citizens and by a sense on their 

1 The Social Compact, book 2, chap. xii. 
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part that they are the true governors, and that their agents, 
executive and legislative, are rather servants than agents. 
Where this is the attitude of the people on the one hand and of 
the persons who do the actual work of governing on the other, it 
may fairly be said that there exists a kind of government materi- 
ally, if not formally, different from the representative system as 
it presented itself to European thinkers and statesmen of the last 
generation. And it is to this kind of government that demo- 
cratic nations seem to be tending. 

Farther on: "The phrase ‘government by public opinion’ is 
most specifically applicable to a system wherein the will of the 
people acts direoLly and constantly upon its executive and legis- 
lative agents. , . . This is the goal toward which the extension of 
the suffrage, the more rapid diffusion of news, and the practice of 
self-government itself, necessarily lead free nations. ... Of all the 
experiments which America has made, this is that which best 
deserves study, for her solution of the problem differs from all 
previous solutions, and she has shown more boldness in trusting 
public opinion, in recognizing and giving effect to it, than has 
yet been shown elsewhere.” 

Nattob and Effect 

Evidently it is of high importance to know what public opinion 
is, how it is formed, what are its virtues and defects, and how it 
should be treated. 

Elwood says that “by public opinion we mean a more or less 
rational collective judgment formed by the action and reaction 
of many individual opinions upon one another,” ‘ If by "ra- 
tional” he mean.s the product of conscious reasoning, the defini- 
tion is open to dispute. Instinct and impulse are at the base of 
much public opinion. For example, how small a part has reason 
played in such public opinion as e.xists on the subject of capital 
punishment! Or take the matter of what are called trusts, and 
note how little of the collective judgment is based on any rational 
conception of the merits and demerits of monopoly. 

Furthermore, it has of late been denied that the influences 
shaping government are "collective” in the sense that they have 
an element of harmony or unity. Arthur P. Bentley has written 
a long and learned book, "The Process of Government,” to 
prove the contrary. Opinion he thinks to be but one differenti- 

^ Smolagy in its PsyeJiologkal Aspecis, 334. 
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ated agency to represent the process of control, and not at ah 
the most accurate expression of it, at that. There is no public 
opinion that is unanimous. Public opinion is an expression of, 
by, or for a group of people. It is always directed against some 
activities of other groups of men. It has just the value of the 
group to which it gives expression. Pressure indicates the push 
and resistance between groups. Government is a network of 
activities, an adjustment or balance of activities. Law is not a 
resultant of government, but is government — the same phe- 
nomenon stated from a different angle. It is a forming, a system- 
ization, a struggle, an adaptation, of group interests, just as 
government is. The law is what the mass of the people actually 
does, and tends to some extent to make other people do, by 
governmental agencies. 

Log-rolling, says Mr. Bentley, is the most characteristic 
legislative process. When one condemns it “in principle,” it is 
only by contrasting it with some assumed pure public spirit 
which is supposed to guide legislators, or which ought to guide 
them, and which enables them to pass judgment in Jovian calm 
on that which is best “for the whole people.” Since there 
is nothing which is best literally for the whole people, group 
arrays being what they are, the test is useless, even if one could 
actually find legislative judgments which are not reducible to 
interest-group activities. And when we have reduced the legis- 
lative process to the play of group interests, then log-rolhng, or 
give and take, appears as the very nature of the process. It is 
compromise, not in the abstract moral form, which philosophers 
can sagely discuss, but in the practical form with which every 
legislator who gets results through government is acquainted. 
It is trading. It is the adjustment of interests. 

Mr. Bentley apphes his views to the problem of representative 
government. “There is a theory,” he says, “that all acts of 
government ought to be the product of clear, cold reasoning, and 
that the maximum of detachment on the part of the legislator 
from the interests at stake will get the best results. We may say 
that this is 'the’ theory of political science, as it certainly is the 
professed point of view of most criticisms of government and of 
the theoretical statement of most schemes of reform which do not 
get into too close contact with immediate application. Accord- 
ing to it every point at which government gets away from the 
purest and freest reasoning is an abnormal point. According to 
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it also the standards of justice and desirability are matters which 
reason alone, if left undisturbed, can solve.” Our modern legis- 
latures, he further says, are often disparaged in contrast with 
the good old times, and their lack of wise reasoning is made the 
mark of their degeneracy. Yet because they yield to pressures, 
he holds that they are representative bodies in their way. 

Bo far as such a theory of group pressures emphasizes the fact 
that public opinion is rarely if ever the opinion of the public, the 
whole public, and nothing but the public, it is helpful; but once 
it is conceded that what wc call public opinion is really the opin- 
ion of a group, then whore there are conflicting groups the suc- 
cess of one of them merely means that its opinion predominates, 
which is what in common parlance we mean by public opinion. 
If one group wants a high tariff, another a low tariff, and a 
third free trade, and if high tariff carries the day, we say it is 
Buppoi'ted by public opinion, meaning thereby prevailing opin- 
ion. The same thing is true if there are no adverse groups of 
opinion, or none with cohesion and energy enough to make 
opposition felt. In that case, also, we speak of the group that 
demands, secures, or enforces a law as “public opinion,” al- 
though of itself it may be insignificant in size or substance. 

After having tracked public opinion from the public to a group 
of the public, the search for its origin has but begun. Sometimes 
the source, the spring, from which it wells, appears to be a book 
of originality and power. Very likely most American free traders 
would ascribe their inspiration to Mill’s “Political Economy.” 
The doctrine of executive responsibility, now so prominent, 
might be traced to Wilson’s “Congressional Government,” the 
first volume to catch the American ear with the theory that our 
fathers were wrong in separating the three powers, and that the 
British cabinet system is the better. Great ingenuity has been 
spent on giving all the credit for the basic ideas of the Federal 
Constitution to Pelatiah Webster, Equally ingenious and 
equally failing in conviction has been the attempt to credit to 
Holland and the Dutch all our institutions that are worthwhile. 
Take any one of these alleged origins and behind them you may 
find traces of still other origins until the train is lost in the 
mazes and mists of antiquity. And so it is if you look for the first 
impulse in what would be called an epoch-making speech or any 
human utterance. Behind the word is the brain, and what im- 
peDed the brain, who can tell? 
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Suppose, howe-ver, you do at last place the germ, the seed, 
how explain why it fell on fertile ground, why it ripened and 
fructified while many other seeds sown at the same time failed of 
their purpose? Or how explain the speed of growth? The oldest 
abolition society in the world was “The Society for the Relief of 
Free Negroes unlawfully hold in Bondage,” and it was formed 
by a score of men who gathered in the old Sun Tavern at Phila- 
delphia five days before the battle of Lexington. From that hour 
to Lincoln’s Emancipation Proclamation, eighty-eight years 
passed, and the result came about only as an incident to a great 
war. Meantime England had freed all the slaves in her do- 
minions without firing a gun. 

It is all a mystery. Sometimes it seems the work of a divine 
Providence, sometimes that of blind Chance — in either ease 
inscrutablo. Whether theist or atheist, explain if you can the 
episode Harriet Martineau described after her travels in America 
from 1834 to 1836.* “Lotteries,” she said, “were formerly a 
great inducement to gaming in Mtasachusetts. Prudent fathers 
warned their sons against lotteries; employers warned their 
servants; clergymen warned their flocks, 'Tracts, denouncing 
lotteries, were circulated, much eloquence was expended — not 
in vain, though all sober people were already convinced, and 
weak people were still unable to resist the seduction. At length, 
a young man drowned himself. A disappointment in a lottery 
was found to be the cause. A thrUl of horror ran through the 
community. Eveiy man helped to carry his horror of lotteries 
into the Legislature; and their abolition Mowed in a trice.” 

Of course it is easy to see in this instance what instrument 
caused the explosion, just as you can see the hammer of a rifle 
strike the cartridge, but why the explosion this time when the 
gun had missed fire a hundred times before? Or turning to an- 
other question, when every rational man in the country knew 
from his own observation the terrible eSccts of the abuse of in- 
toxicating liquor, in poverty, suffering, misery, crime, death, 
why did public opinion so long delay the attempt to stop that 
abuse? 

If, however, we were to yield to the belief that whatever the 
causes and the forces, they are wholly beyond human influence 
or control, then would the reformer live in vain, then would the 
legislator be a mere puppet in the hands of destiny. Fortunately 

• Society in America, i, 26. 
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most men do not abandon the struggle. Most men are convinced 
by experience and observation that the will of the individual 
counts and can help. We know enough of the history of changes 
in opinion to nurture confidence that we too in our turn can har- 
ness fate. 

Study of any revolution in public opinion is likely to disclose 
the powerful influence of the imitative faculty. Some lead and 
the many follow. Bagehot has given us an acute description of 
this trait of human nature. The truth is, he says, that the pro- 
pensity of man to imitate what is before him. is one of the strong- 
est parts of his nature, We must not think that this imitation is 
voluntary, or even conscious. On the contrary, it has its seat 
mainly in very obscure parts of the mind, whose notions, so far 
from being consciously produced, are not even felt at the time. 
Scarcely any one can help pelding to the current infatuations of 
his sect or party. For a short time — say some fortnight — he 
is resolute; he argues and objects; but, day by day, the poison 
thrives, and reason wanes. What he hears from his friends, 
what he reads in the party organ, produces its effect. The plain, 
palpable conclusion which everyone around him believes, has an 
influence even greater and more subtle; that conclusion seems so 
solid and unmiistakable; his own good arguments get daily more 
and more like a dream. Soon the gravest sage shares the folly of 
the party with which he acts, and the sect with which he wor- 
ships. The mere presentation of an idea, unless we are careful 
about it, or unless there is within some unusual resistance, makes 
us believe it; and this is why the belief of others adds to our be- 
lief so quickly, for no ideas seem so very clear as those inculcated 
on us from every side.^ 

f No more striking and saddening illustration of the truth of 
this can be found than in the wretched story of the Salem witch- 
craft delusion. Bead there how even the clergy and the magis- 
trates, the wisest and best men of their time, were engulfed by 
the tide of belief, Read the confession offered by Judge Samuel 
Sewall on the occasion of the public fast appointed by the Gen- 
eral Court, “that God would pardon all the errors of his servants 
and people in a late tragedy, raised amongst us by Satan and bis 
instruments.” Imagine the foremost magistrate of the Common- 
wealth standing in the church while the minister reads : “ Samuel 
Sewall, sensible of the repeated strokes of God upon himself and 

‘ Physics and Politics, chap. m. 
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family, and boing sensible that as to guilt contracted upon the 
opening of the late commission of Oyer and Terminer at Salem 
(to which the order for this day relates) he is upon many ac- 
counts more concerned than any that lie knows of, desires to 
take the blame and the shame of it, asking pardon of men and 
especially desiring prayers that God who has an unlimited 
authority, would pardon that sin and all his other sins.” Recall 
how Giles Corey suffered horrible death by the common-law 
judgment of Peine forte et dure. “As his aged frame yielded to 
the dreadful pressure, his tongue protruded from his mouth. The 
demon who presided over his torture, drove it back again with 
the point of his cane.” Ponder all this and then decide for your- 
self whether public opinion should sway uncontrolled. 

Such revelations of the wealoiess of humanity have led pro- 
found thinkers to see in the mob spirit the greatest menace to 
the safety of society. Fortunately public opinion goes mad only 
at rare intervals. Even in ordinary times it by no means gets 
the admiration of all observers. On the contrary, it is ever 
viewed with suspicion by those who naistrust the masses, and 
sometimes by those who are not without popular sympathies, as, 
for instance, Su Robert Peel, who in a letter written in 1820 
described "public opinion” as “that great compound of folly, 
wealeness, prejudice, wrong feeling, right feeling, obstinacy, and 
newspaper paragraphs.” In the same generation Hegel said: 
“In public opinion are contained all sorts of falsehood and 
truth.” But he went on to add: “To find the truth in it is the 
business of the great man. He who tells his age what it wills and 
expresses, and brings that to fulfillment, is the great man of the 
age.” 1 

Rousseau, with a more generous confidence in the people, saw 
the duty and opportunity of leadership in the same Hght. Of 
themselves the people always desire what is good, but do not 
always discern it, he said. The general will is always right, but 
the judgment which guides it is not always enlightened. It must 
be made to see objects as they are, sometimes as they ought to 
appear; it must be shown the good path that it is seeking, and 
guarded from the seduction of private iuterests ; it must be made 
to observe closely times and places, and to balance the attrac- 

1 Pbd. 4es Rechis, 318, p. 404; quoted by D. G, RitoMo, " On tbo Conception 
of Soveioignty,” Anmta of the Amerimn Academy of Pohtical and Social Science, 

January, 1891 . 
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tion of immediate and palpable advantagoa against the danger 
of remote and concealed evils. Individuals see the good which 
they reject; the public desire the good which they do not see. All 
alike have need of guides. The former must be compelled to 
conform their wills to their reason; the people must be taught to 
know what they require, Then from the public enlightenment 
results the union of the understanding and the will in the social 
body; and from that the close cooperation of the parts, and 
lastly, the maximum power of the whole. Hence arises the need 
of a legislator.' 

Here Rousseau seems to recognize that law itself is a creator 
of opinion — a point of vast importance. In arguing that the 
legislative body should reflect the public will, we are apt to forget 
that such is not its only function. It has a double duty — it 
should lead as well as follow. Dicey has excellently explained 
the seeming paradox. Every law or mle of conduct must, 
whether its author perceives the fact or not, lay down or rest 
upon some general principle, and must therefore, if it succeeds in 
attaining its end, commend this principle to public attention or 
imitation, and thus affect legislative opinion. Nor is the success 
of a law necessary for the production of this effect. A principle 
derives prestige from its mere recognition by Parliament, and if 
a law fails in attaining its object, the argument lies ready to hand 
that the failure was due to the law not going far enough, i.e. to 
its not carrying out the principle on which it is founded to its 
logical consequences. The true importance, indeed, of laws lies 
far less in theh' direct result than in their effect upon the senti- 
ment or convictions of the public.® “ Legislative opinion is itself 
more often the result of facts than of philosophical speculation; 
and no facts play a more important part in the creation of opin- 
ion than laws themselves.” ’ 

It is this that justifies the legislator in constructive thought. 
Were it otherwise, he need never concern himself with more than 
trying to determine what the people want. Limited to a matter 
of interpretation, the task would never attract men of originality 
and genius, The race of statesmen would disappear. It will be 
a sad day when representatives are forbidden to think of what 
the people ought to want, a sad day when leadership becomes 
an offense, 

‘ The Social Compact, book 2, chap. W. 

’ lavi and Opinion in England, 41, 


‘ Ibid., 463. 
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The skillful combination of the two functions makes the most 
useful legislature) and is the end at which the representative 
bodies of England and America really aim. The very scope and 
object of representation, well observed Lord John Russell, is to 
obtain a select body, who may not only have a sympathy with 
the people, but who may, by the habite of business which their 
number permits, and the judgment which their election implies, 
manage the interests of the country somewhat better than each 
town and county could do by petition and public meeting. “If 
you render the House of Commons a mere echo of the popular 
cry, you lose, on many questions, all the benefit of having a body 
in some degree capable of directing public opinion. I am aware 
that this argument may be easily pushed too far. I can only 
repeat, to explain my meaning, that the House of Commons 
ought to make such decisions as are either agreeable to the 
people at the time, or when they are not so, the weight of argu- 
ment should be so great as to convince the country, within a 
short time afterwards, that the resolution or vote was adopted, 
not from any corrupt or sinister motive, but from an enlarged 
and sagacious view of the public interest.” ^ 

In our own time another English statesman, Morley, who sat 
in the House of Commons for quarter of a century, has voiced 
a like view. “Great economic and social forces,” he observes, 
“flow with tidal sweep over communities only half conscious of 
that which is befalling them. Wise statesmen are those who 
foresee what time is thus bringing, and try to shape institutions 
and mould men’s thought and purpose in accordance with the 
change that is slowly surrounding them.” 

An American view of like purport is that of Professor Wil- 
loughby who says the test of good government is the facility it 
affords for the formulation of an intelligent and enlightened 
General Will, and the nearness with which its action harmonizes 
with such will when so formulated.* 

It would seem self-evident that men engaged in the affairs of 
state are more likely than anybody else to conceive wise changes. 
For the time being their prime purpose, their vocation, is the 
observation and study of the machinery of government. They 

> An Essay on the Uistory of the English Gmemmmt and Ctmliiulion, ed. of 
1866, 186. 

, “ Jolm, Viscount Moilay, Beoalleclioas (1917), 

® The Nature of the Slate, 140. 
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best laiow why and where the machinery creaks and what new 
devices are needed. It is more than their passing privilege, it is 
their instant duty, to improve the processes where possible in 
order that the condition of society may be ameliorated. There- 
fore it is logical that those who write laws shall at times decide 
what public opinion ought to be, and inevitable that they will. 
Furthermore, as all bodies of men must be and are guided and 
usually dominated in important matters by a few of their num- 
ber, the responsibility in the end attaches to those who for the 
time being arc what we call the leaders. In reality, therefore, 
public opinion is in no small part the judgment of the few ac- 
cepted by the rnany. 

The legislative functions of leadership and what may be called 
foUowship tend to act against each other, like the centrifugal 
and centripetal forces in nature. Failure to understand this 
sometimes gets innovators into artificial, illogical, inconsistent 
positions. Such is the case of the man who with one breath ar- 
gues that President or Governor should be a real leader, and with 
the next argues for more of popular control over lawmaking. 
Fortunately no great harm will come from emphasizing either 
function, provided the other is not altogether suppressed. 

Ascertaining and Rspuecting 

Remembering, then, that there are two functions of a legisla- 
ture, each to play its due part, let us consider how the one that 
concerns itself with reflecting the General Will may work the 
most efficiently. 

Bryce has pointed out, in his chapters on Public Opinion, that 
one of the chief problems of free nations is to devise means 
whereby the national will shall be most fully expressed, most 
quicldy known, most unresistingly and cheerfully obeyed. The 
obvious weakness of government by opinion is the difficulty of 
ascertaining it. If at any time the people desire measures which 
do not merely repeal a law or direct an appropriation, but estab- 
lish some administrative scheme, or mark out some positive line 
of financial policy, or provide some body of rules for dealing 
with such a topic as bankruptcy, railroad or canal communica- 
tions, the management of public lands, and so forth, the people 
must decide for themselves what they want and put their wishes 
into practical shape. In other words, public opinion must ham- 
mer out a project, and present it to Congress or to the State 
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Legislature (as the case may be), with such a voice of command 
as to compel its embodiment in and passage as an Act. But 
public opinion has no machinery avaOable for the purpose. 

Bryce meant, of course, “no adequate machinery,” or else he 
would have had to iind some other than the natural explanation 
of parties and their platforms, as well as all the rest of the elect- 
ing process. In theory the very purpose of an election is to ex- 
press the public will and give it effect. In practice, an election is 
a crude, lumbering, awkward machine that most imperfectly 
and inadequately carries out its purpose. Its fundamental weak- 
ness comes from its attempt to do more than one thing at a time. 
By it legislators arc chosen to decide a thousand questions. 
Party platforms often include a score of more or less unrelated 
propositions. The Progressive party platform of 1912 contained 
nearly sixty. As a matter of fact an election never clearly 
demonstrates the public will on more than one question, that 
which has been uppermost in the public mind. Even then there 
is no certainty unless the issue has been outstanding, for if there 
have been other issues important though not predominant, they 
may have determined enough votes to make the apparent ma- 
jority deceptive. 

Although this does not regularly take place, it is extreme to 
hold with Professor Sumner that public interest cannot be active 
on more than one question at once. Sumner’s propositions were 
that the uneducated man cannot embrace in his attention a 
number of subjects at the same time; the educated man can 
embrace a large number, but his doubts are more numerous as 
to them all; there is never but one platform plank that is direct 
and clear; this is the one on which party coherence depends for 
the time being; the other planks are transparent attempts to say 
something which two men of opposite opinions may understand 
each to suit himseE.^ The argument gives too much weight to 
platforms, assumes too much of them, ascribes to them an in- 
fluence that in fact is not invariable. Sometimes, as in the presi- 
dential campaign of 1928, voters are powerfully influenced by 
issues ignored in the platforms, or glossed over, which the electo- 
rate nevertheless forces to the front by reason of the personality 
of candidates or their known views. 

Yet it is time that usually one issue is paramount, never do 
more than three or four issues play a part of consequence, and 

> CoUecled Sssays on Political and Soctad Science, 114. 
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always the presence of more than one influential issue brings 
uncertainty as to what in fact is the preponderance of public 
opinion. For these reasons President A. Lawrence Lowell well 
builds his “Public Opinion in War and Peace” on the postulate 
that as election is a choice between alternatives, the fewer of 
them the better. “When a new decision is made by a large body 
of men among alternatives presented to them, the more they are 
limited, the more real and intelligent the choice will be.” And 
further; “The presenting of a single pair of alternatives is not a 
perfectly accurate method of ascertainmg collective opinion, but 
it is on the whole less imperfect than any other.” ^ 

Professor Sumner declared that the theory of elections, when 
tested by experience, proves false in four of its most important 
assumptions: (a) the voters have not their opinions already 
formed whenever the election day comes around; (b) they will 
not deliver their opinions without fear or favor whenever the 
election day comes; (c) they will not decide their votes purely in 
view of the public welfare; (d) the mechanism of the ballot is not 
a simple and adequate means of expressing the public will. * 

Such criticisms seem to me extreme in some particulars. They 
really do not help much so far as they call attention to weak- 
nesses of human nature that would in greater or less degree im- 
pair any method of ascertaining the general will. Pear and 
favor are somewhat loss conspicuous in the secret ballot of a 
large electorate than they are in most other governmental 
devices. To say that the people will not decide their votes purely 
in view of the public welfare, imputes to them motives that at 
any rate are not universal. All and even many of their opinions 
are indeed not foimed before election day, but some of them, and 
those in fact the most important, usually are. Yet there is no 
disputing his last charge, that the ballot is not a simple and 
adequate means of expressing the public will 

How can you express your own will on a dozen public ques- 
tions by voting for a man with eleven of whose views you may 
differ, your vote being determined by a chance agreement on the 
twelfth? And how shall the man you have elected know that he 
has been chosen because any one particular opinion he holds is 
held by even a majority of those who voted? 

If government were a matter of isolated problems that could 

1 PiMio Opinion in War and Peace, 169. • IM., 170. 

» Collected Emye m PoUiml and Social Science, 138, 
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bo handled separately, one at a time, political parties would 
function more accurately in the disclosure of public opinion, but 
that is so inconsistent with their nature and the facts of the situa- 
tion as to make the idea visionary. Lowell rightly holds that the 
question is not whether pohtical parties are good or evil, for a 
consideration of the way public opinion is formed and made 
poIiticaUy effective in a democracy, as well as the actual experi- 
ence of all large democratic countries, shows that they are inevi- 
table.‘ He thinks that if they present perfectly clear, definite 
alternatives on every political question, they are performing 
their function to the fullest extent. Yet it seems to me that with- 
out harm to themselves or loss to the public they would perform 
their function far better if they ignored a multitude of minor 
matters that now crowd their platforms, whore declarations 
change an insignificant nvimber of votes, and if they have any 
effect on the election at all, secure it at the expense of the major 
issues. 

In passing, however, it should be noted that although the 
minor planks of party platforms do little in the way of bringing 
out the opinion of the masses, they do disclose the judgment of a 
serious group of men who take a real interest in public affairs, 
a judgment expressed, too, with some element of responsibility. 
Burton Y. Berry has made an illuminating study of the result in 
one of the States, Indiana.- He found that of sixty-seven plat- 
form planks presented by the successful parties in the twenty 
years from 1900 to 1920, forty-one met the approval of the Legis- 
lature; thu-ty-six were accepted by the Governor and made 
administration measures. Of those supported by him seventy per 
cent became law; of those not supported by him, fifty per cent. 
Although less than three per cent of aU the legislation in that 
period could be traced to conformance with platfonns, that 
three per cent was of the policy forming type and so was highly 
important. Berry thinks the tendency is to give the platform a 
more important place in pohtics, and to increase its prestige by 
introducing more specific planlcs. “The political platform and 
the Governor’s message,” he says, “have a greater influence on 
legislation in Indiana than all other factors combined.” 

Returning to the election system, we further find it proceeding 

I Public Opinion in War and Peace, 187. 

* “Influence of Political PlatlormB in Indiana," Araericore Political Science 
Beuiew, Pebiuaiy, 1923. 
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on the theory that the man who fails to represent his constitu- 
ents, that is, fails to judge rightly what they want, will be pun- 
ished by defeat when he comes up for reeleetion, and thus by 
anticipation will somehow be kept in the right path. Of course 
the fear of punishment may make him more assiduous in study- 
ing public opinion and trying to find which way it inclines. But 
is not reliance on that by the community very much lilce locking 
the stable door after the horse is stolen? As a matter of fact, 
however, few things are more futile than the academic theory 
that the people do at the polls seriously pass judgment on the 
votes of their representatives. Occasionally by reason of a 
“salary grab” vote or some other that arouses public wrath, a 
representative will bo defeated, but such eases are most excep- 
tional. Generally the punishment is unfair, for it is inflicted 
without giving any credit for the scores of times the representa- 
tive has voted as Ms constituency wished. 

Worrying legislators who try to anticipate retribution some- 
times resort to amusing precautions. Governor Thomas Ford 
in his “History of lUinoia” (p. 284) tells of the origin of a system 
of voting devised for his own guidance by John Grammar’, a man 
who despite his name could neither read nor write, yet was 
shrewd enough to keep himself in the Legislature for a quarter 
of a century, He set the example for those politicians who make 
it a rule to vote against aO new measures, about which the 
opinions of the people are unknown; shrewdly calculating that if 
such a measure passes and becomes popular, no one will inquire 
who had opposed it; but if it turns out to be unpopular, then 
they can show by the Journal that they voted against it. And if 
the measure fails of success and becomes popular, the members 
who opposed it excuse themselves to the people by pretending 
ignorance of the will of their constituents and by promising to be 
in its favor if again elected. Fortunately so clumsy a process as 
this has not much commended itsolf. 

When defeat comes, it is often the work of a small fraction of 
the electorate, that fraction which is said to hold the balance of 
power and is called the independent vote. From election to elec- 
tion this vote sways back and forth between the parties, ac- 
complishing indeed a purpose desirable in many aspects, yet 
quite inconsistent with the theory that election results nor- 
mally show the will of the majority in regard to a particular 
question. The balance of power is never held by a majority; its 
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very name implies a minority. Suppose 45 per cent of the elec- 
tors vote by reason of approving in general the greater part of one 
set of party principles, and 45 per cent by approving in general 
the greater part of an opposing set. Then if the 10 per cent con- 
trolling the result are moved by a single principle, all the election 
proves is what one voter in ten thinks on any particular question. 
Surely this is no demonstration of the popular will, 

Instances have not been unknown in our public life where a 
representative has seemed to cater deliberately to this independ- 
ent vote, establishing a favor with it that has kept him in office 
long after his own party would gladly have replaced him with a 
man more loyal to party principles. The party has not dared 
attempt the change lest the independent representative accept 
a nomination from the other side and so with the help of the 
independents keep his seat. The practical effect in such cases has 
been to make the result a matter of tactics and give the real 
representation to a tithe or less of the voters. 

Another fallacy of the theorists is to be found in the notion 
that candidates are preferred because of their pronounced sup- 
port of specific opinions. Sometimes this happens, but far from 
often enough to prove that opinions are commonly reflected in 
the choice of canffidates. If ever this had been the ease surely it 
would have been in the New England town-meetings, famed for 
their deliberative qualities. Yet Francis B. Crowninshield of 
Boston said to the Massachusetts Convention of 1853; “I know 
something of the proceedings of a town-meeting, and I must 
confess that I was a little astonished when the gentleman for 
Manchester [E. H. Dana, Jr., of Cambridge] alluded to the 
debates and deliberations which take place in these town-meet- 
ings as to the qualifications of Mr. A. or Mr. B., or of the quali- 
fications of this candidate or that for the office of representative. 
Why, Sir, such a thing, I apprehend, was never heard of at any 
town-meeting for the choice of representative, in the Common- 
wealth of Massachusetts, as for a debate to arise upon any sub- 
ject touching that election, unless it were the subject of whether 
they should send a representative or none at all.” The situation 
is even more pronounced to-day, for the growth of cities and the 
mechanical development of the nominating process have made 
consideration and discussion of particular opinions held by can- 
didates almost impossible, at any rate in the primary itself. 
These opinions are disclosed only in the comparatively few cases 
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where a candidate invites support on the ground of a specific, 
particular issue. 

There was a time when town-meetings did discuss questions 
of State-wide concern. It was long ago, in the Revolutionary 
period. As a matter of historical interest it may be worth while 
to describe a typical mstance, taken at random from the returns 
of action on the Massachusetts Constitution. The record begins: 
“At a legal meeting of the Freeholders and other Inhabitants of 
the Town of Granville on May the 8th, 1 780, the Selectmen of 
said Town laid before them the Constitution or Form of Govern- 
ment framed by the Convention of the State of Massachusetts 
Bay, they taking the same into consideration passed the follow- 
ing votes on the several articles in said Constitution.” Then 
follow the figm'es of 99 separate votes, one on each of the 99 
articles. The total vote on the first article was 45. By the time 
they reached the 25th| the attendance had risen to 86. There 
were 71 men still voting when they reached the 93rd article, but 
probably it was getting late, for only 42 stayed through the 99th, 
Fourteen of the articles met with substantial opposition. Two 
(articles 2 and 3 of Ch, 6, Pt. 2) were unanimously disapproved. 
Less than two thirds were unanimously favored. 

The objections and reasons were set forth in three cases. Let 
me quote one to show the old-time capacity of a Now England 
town for passing deliberate judgment on serious matters of 
principle, Remember this was one of the remote towns of the 
State, far from the center of learning. Here is the entry: 

“1st. Christ himself is the only Lord of Conscience and King 
and Lawgiver in his Chui’ch. Teachere of religion are officers in 
his kingdom, qualified and sent by him, for whose maintenance 
he hath made sufficient provision, by the laws which belong to 
his own kingdom. Therefore no supplementary laws of human 
legislatures are necessary. 

“2nd. The interference of the magistrate in matters that be- 
long to the Christian Church, is, in our view, an encroachment 
on the kingly office of Jesus Chi'ist, who stands in no need of the 
help of any civil legislature whatever, consequently is an afiront 
to him. 

“ 3rd( The interference of the Civil magistrate in matters that 
belong to Christ and conscience, ever has been and ever will be 
productive of oppression to mankind. There could be no perse- 
cution if the civil magistrate did not support the power and 
cruelty of men of narrow and ambitious minds. 
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“4.th. True religion has evidently declined and been cur- 
rupted by the interference of statesmen and politicians. Church 
history proves this to have been the case from the days of Con- 
stantine down to our own day.” 

Save for punctuation and capitalization, this is as written. 
But one eiTor in spelling is found — “eurruptcd” — and very 
likely this was a slip of the pen. The episode is typical, not 
exceptional. 

The plan of government first drawn up by the New Hampshire 
Convention that mot in 1781 was printed and sent to every town. 
The inhabitants were requested to state their objections dis- 
tinctly to any particular part, and return them at a fixed time. 
The objections were so many and so various that it became 
necessary to alter the form and send it out a second time.^ 

The early democrats saw in such episodes ground for their’ 
insistence that, as Walter Lippman happily puts it, ” a reasoned 
righteousness welled up spontaneously out of ihemassof men.’'“ 
If, however, the exceptional conditions of a revolutionary period 
stirred the public intellect into a spasm of creative activity, it 
was not to persist. No longer do we see such discussion as that 
in New Hampshire or like discussion both when the Massachu- 
setts Constitution was shaping and when fifteen years after its 
adoption the appointed time came for considering revision. That 
sort of thing is all gone. Anything like community discussion 
of matters having more than local concern is nowhere to be 
found. Even the Initiative and Eeferendum does not so much 
as contemplate it, judging by the machinery provided. Now- 
adays, without concerted discussion, without systematic argu- 
ment, without deliberative procedure, public opinion is mainly 
left to its own resources for means of shaping and expression, 
The first result is to raise a doubt as to whether such a thing 
as a definite, concrete body of public opinion exists at all beyond 
a very, very few matters having what may be called a social 
interest, such as prohibition or sectarianism, If it does exist in 
respect of political problems in general, how are you going to 
explain such an outcome, for example, as that of the attempt of 
the Richmond, Va., “Times-Dispatch” in 1925, to learn what 
was the preference of the people for Governor and also how they 
stood on five important issues to confront the next General 

' Jeremy Belknnp, History oj Ueui Hampshire, ii, 335, 
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Assembly? A hundred thousand ballots were sent out. Only 
7654 voters returned their ballots, and of these voters only about 
four fifths had an opinion on the legislative problems at issue. 
Even when the inquiry takes the simplest possible form, with but 
a single question to be answered and that by “Yes" or “No," 
the result is not essentially more significant. When the pajunent 
of a soldiers' bonus perplexed Congress, Representative Allen T. 
Treadviiay of Massachusetts sent letters to about 79,000 voters of 
his district asking them to fill in an enclosed card by saying 
whether they were for or against a bonus. It was the livest sort 
of an issue, the subject of great interest and wide discussion. 
Yet only about 10,000 voters returned the cards. 

Large-scale episodes of this sort are not exceptional. On a 
much smaller scale I myself made an illuminating experiment. 
Puzzled by a technical problem before one of my committees, I 
sent a rec[uest for opinion and advice to a score and more of 
leading men in the vocational group concerned, a group in which 
might be expected intelligence of a high order as well as com- 
plete familiarity with the principles involved. Not one gave me 
a definite answer or a helpful judgment. 

If, however, there are public opinions more generally than 
such experiences indicate, can they be deliberately extracted? 
Lippman, spealdng of the democrats of the post-Rcvolutionary 
period, says one thing was certain: if pubho opinion did not 
come forth spontaneously, nobody in that age believed it would 
come forth at aU. It seems to me that to-day there is even more 
ground for such a belief, by reason of the growth of population as 
well as its disintegration into groups with clashing interests. 
Anyhow, studied ascertaining of the popular will is a far more 
perplexing matter than it was in the simpler days of our fore- 
fathers. As I have said elsewhere, ^ the most difficult task that 
confronts the legislator is to find out what may be the preponder- 
ance of public opinion on any given topic. I incline to think that 
the harder he works to find this out, the less he accomplishes. 
At every turn of his activity he invites deception. He can safely 
put reliance on no popular vote. Lack of information is the pre- 
dominant and sufficient cause. Rare, very rare, is the voter who 
has acquainted himself with all the facts and who has read or 
heard thorough argument from both sides. Few, very few, are 
the men and women who study public questions and reflect upon 

' Robert Lune, Cmams — An Esjihmiion, 48 et sga. 
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what they learn. Most persons have not the loisurej the patience, 
the training, or the inclination for such tasks. 

Response to individual inquiry is misleading. Suppose a 
Representative in Congress should write, asking an opinion, to 
each of the 100,000 or so of persons qualified to vote in his dis- 
tinct. Experience shows he could not get response from one 
tenth. How about the other nine tenths and more? Of them it 
might be said by way of paraphrase, you can lead a man to logic, 
but you can’t make him think. Supposing the dumb can give an 
opinion if they want to, what likelihood is there that the few 
who can be induced to respond will give a fair sample of the 
judgment of the whole, .in view of the fact that some will be the 
zealots, some the men who give snap judgment on anything, and 
most wilt have heard but one side of the question? 

Petitions are even more untrustworthy. In the sccrcey of tho 
polling booth the voter will exercise his own judgment, if he has 
any, but when with many others he signs a petition, there is no 
warrantable presumption that he knows what he is asking or 
expresses his own view. So many men sign petitions because 
they are asked and for one reason or another Jo not want to re- 
fuse, that no experienced legislator will dare to put trust in them. 
Resolutions are almost as futile. When they have been the sub- 
ject of earnest, informed discussion, they count, but the argu- 
ment has usually been one-sided and the perfunctory factor is 
large. 

The newspapers are more helpful. Editorials are the studied 
work of men more or less infoimed, who have had some training 
in the ascertainment and interpretation of the popular mind. It 
is their business to gather the raw material of public opinion, 
manufacture it, and sell the product to a public willing to pay for 
seeing its own ideas in print — sometimes, to be sure, ideas the 
readers never knew they had, but the ownership of which they 
wiU not disavow. Yet editors are no more nearly infallible than 
legislators, and though they help, they do not suffice. 

Where, then, shall the lawmaker turn to know what the public 
really wants? Nowhere, and yet everywhere. If he but talks and 
listens and reads, a thousand influences will gradually mould his 
judgment, and presently he will find himself voting as the greater 
part of his constituents would vote if they had the information 
and were in his place. 

Mysterious though its processes, public opinion somehow 
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dominates. Gradually legislators who get out of harmony with 
it, arc supplanted. Constant changes in the membership of our 
legislative bodies are ever bringing in men fresh from the centres 
of social activity where it is in the making. During the term of 
service it is at work aU the time through the newspaper, the 
pulpit, the platform, the club, through all sorts of societies and 
associations, and through the personal interplay of ideas that 
goes on wherever men converse. Since no legislator isolates him- 
self, no legislator escapes. For the most part unbeknownst to 
himself, these things usually make him a real representative of 
public opinion. 

Of late what may prove to be a problem of the first magnitude 
has grown out of the selfish origin and artificial propagation of 
influences. The manufacture of public opinion has become an 
industry. “Propaganda” is the name for it that was implanted 
in the dialect of public affairs by the World War. So successfully 
was it then used in developing and shaping the popular will for 
purposes of thrift, sacrifice, loyalty, ^ the ends essential to 
united and enthusiastic support of the national interest in the 
great struggle, that class, group, and corporate interests recog- 
nized in it an effective device for increasing power and securing 
advantage. A decade had not passed after the Armistice before 
it was found that the science of creating opinion had been de- 
veloped most skillfully and to what alarmists thought the danger 
point. So far, however, as legislators are concerned, apprehen- 
sion need not be unbounded. Your Congressman is not easily 
deceived. Should you watch him run through his bulky mail and 
observe the speed and accuracy with which he throws much the 
greater part of it in the waste-basket, you would be reassured. 
Most of the propagandists overdo the thing. The mere volume 
of one-sided argument, evidently of self-interested origin, puts the 
legislator ouhis guard. Not only with him but also with the public, 
incessant repetition of half-truths becomes tiresome, and not in- 
frequently breeds more of hostile prejudice thau sympathetic 
support. In politics as in Nature, pests are their own undoing. 

Nevertheless propaganda must be included among the in- 
fluences that have some share in determining the legislator’s 
course, For the most part, however, he is thereby affected un- 
consciously, and it is hardly fair to attach to him overmuch 
responsibility, whether in this instance or in the other cases 
where covert influences shape his judgment. The real issue is 
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whether he should knowingly yield to them or even deliberately 
invite them. So many legislators are believed to follow this 
course that critics lament. Bryce, for example, has said that 
nothing is more remarkable about our State Legislatures than 
their timidity. “No one seems to think of having an opinion of 
his own. In matters which touch the interests of his constituents, 
a member is, of course, their humble servant. In burning party 
questions — they are few, and mostly personal — he goes with 
his party. In questions of general public policy be looks to see 
how the oat jumps; and is ready to vote for anything which the 
people, or any active section of the people, cry out for, though of 
course he may be secretly unfriendly, and may therefore slyly 
try to spoil a measure.” i This is altogether too severe. It may 
be true of many representatives, but my own observation at 
close range leads me to contest it stoutly when applied to legisla- 
tors as a whole. Even if it were true of a numerical majority, 
which I very much doubt, it is not often true of that small group 
of men who really determine legislation. In every Legislature 
the bulk of the work is done by from a fifth to a tenth of the 
members, who by reason of excelling ability or longer experience 
naturally control. These men are for the most part men of 
courage and seriousness, men accustomed to do their own think- 
ing, men who by nature are more used to lead than to follow. It 
has not been my experience that such men are unduly attentive 
to popular impulses, or that they “keep their ears to the ground” 
more than is legitimate and expedient where a republican form of 
government prevails. 

Bryce is more just when he says “experience shows that good 
men are the better for a sense of their responsibility and ordinary 
men useless without it.” And he recognizes the true situation 
when he recalls what Lincoln said in his famous contest against 
Douglass; “With public sentiment on its side, everything suc- 
ceeds; with public sentiment against it, nothing succeeds." 
Lieber has forcibly shown why the legislator must remember 
this, if his work is to have any value. Public opinion, he says, 
is not only an -opinion pronounced upon some subject, but it is 
likewise that which daily and hourly interprets laws, carries 
them along or stops their operation, which makes it possible to 
have any written laws, and without which the wiBe.st law might 
be made to mean nonsense. It is that which makes it possible to 

I The Ammcan CotrmmweaUh, chap. 44. 
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prescribe and observe forms without their becoming a daily- 
hindrance of the most necessary procedures and actions; it is 
that mighty power which abrogates the most positive laws and 
gives vast extent to the apparently narrow limits of others; ac- 
cording to which a monarch ever so absolute in theory cannot do 
a thousand things; which renders innocent what -was most 
obnoxious, and at times makes useless the best intentioned 
measures, protecting sometimes even crimed 
What, then, is the task of the statesman? Mulford has admir- 
ably answered.® The statesman must learn to estimate the 
strength and the weakness of public opinion, and -when and how 
to disregard it. It is always to be considered and weighed as a 
positive force in the conduct of affairs, and those who acted in 
indifference to it, would expose their measures to the unnecessary 
risk of disaster. It is to be regarded in any course of action, with 
respect to what it may indicate in the mind of the people. But so 
far from any immediate representation of it, it is always to be 
hold as a force which has not even a law of diaorimination, where- 
by its own thought and purpose may become clear. The disposi- 
tion to overestimate it is a characteristic of weakness. It is more 
often not itself clear, and instead of being the guide of the State, 
needs a firmer intelligence to guide it. He who would have even 
its support in the long run, must be strong alike to lead and re- 
sist; he must learn to apprehend the enduring purpose of the 
people, and to hold it against betrayal. The danger is that men 
who are untrue to themselves, and thus without a self-respect or 
rectitude, will listen for it blindly, and follow its uncertain 
voices, until in their wealoicss they lose their foothold, and are 
swept away by its current. Public opinion cannot and is not to 
govern. To regard the government as only its representative, 
would argue a defect of will. There would be in it the subversion 
of personality. The power which became its exponent to indi- 
cate its courses and the shift in its changes, would be no longer 
a real government. It would open the way to “unstable slight- 
ness.” It would yield in the panic of unformed thought. It 
would be the regiment of those who start at the shaking of the 
leaves. In the agitation amd surging of its crowd, they that 
would aim to follow it must leave the place of leaders, and be- 
come lost in its multitude as their call is drowned in the tumult. 
If they rise for a moment upon it, it is only to be swept away by 
the tide. 

‘ Mamml of PolUvxd Ethics, 2d od., i, 223, “ TIus Nation, 240. 



CMTER XXIV 

THE INITRTIVE AND REFERENDUM 

In tracing the growth of representative government we have seen 
that the making of laws by mass vote, a characteristic of the city 
republics of the ancient world, virtually disappeared with thoso 
republics. Something of the sort probably existed in the Ger- 
manic tribes from which Western civilization sprang, but when 
their records began to be set down on paper, the common prac- 
tice was for the chieftain to make the laws, which were then ap- 
proved or rejected by the people or their spokesmen. Thus the 
famous capitularies of Charlemagne were at least nominally 
submitted to popular judgment. For example, in 803 after the 
great Emperor had made certain additions to the Salic Law, he 
instructed the missi dominid — the staff officers sent into every 
province — as follows : “ Let the people be interrogated touching 
the articles which have recently been added to the law; and 
after they have all consented to them, let them affix to the said 
articles their signatui'es in confirmation.” 

In Saxon and Danish England, and even after the Conquest, 
we read of the share of the Witenagemot in the creation of law, 
but the early Norman monarchs found this little to their liking 
and presently the practice gave way to that ordered representa- 
tion of the kingdom which came to be known as Parliament. 
From then on there was in England nothing suggestive of mass 
voting on measures until Parliaments came to be dissolved in 
order that by a new election of members the popular will on a 
disputed measure could be directly manifested. 

On the Continent, unless it was in such primitive communities 
as those making up Switzerland or in such tiny republics as those 
of Andorra and San Marino, mass voting on laws was for many 
centuries unknown. It came to the surface again with the revo- 
lutionary ideas that inspired the French in their National Con- 
vention of 1793. The impotent Constitution then framed would 
have given to the primary assemblies of the communes the 
opportunity to pass judgment on any law proposed by the 
national legislative body. If within forty days after submission 
one tenth of all the primary meetings of more than half the 
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Departments had not protested, the bill was to become law. In 
case of the required amount of protest, the primary meetings 
were to be called together for a mass vote. Framed by the 
Dobespierre party, the fall of its leader prevented any test of 
this programme, and nothing of the sort was provided in the 
Constitution of 179S. 

The idea was akin to that of the Swiss method of lawmaking, 
but with one distinct difference, for although in each case de- 
cision was to be with the people, in Fi'ance the law was to come 
down to them, whereas in Switzerland, at any rate in part, it 
went up from the people. From its beginning as a defensive 
league in the thirteenth century, Switzerland was a federation of 
democracies, and in some of these the people have never ceased 
to make their own law's and vote their own taxes. The solemn 
conclaves for this purpose, known as Landsgemeinde, held once 
a year or oftener, with attendance sometimes running up to ten 
or eleven thousand, have often been proclaimed by lovers of 
democracy as the finest type of self-government — an honor, 
however, to which the New England town-meeting has equal 
right. 

Federation, whether of communes in a di.5trict, or of cantons 
in a league, compelled acceptance of representation, but the 
Swiss were so loath to let their rights go beyond control that they 
instructed their delegates, and required that if a delegate would 
deviate from his instructions or if a new question arose, he should 
come back to his constituents for theii’ approval. So the councils 
or diets or w’hatever they were called, voted ad referendum. That 
phrase, familiar in this connection at least four centuries ago, 
has given to the world the name for a lawmaking process that 
to-day is one of the moat interesting topics of political science. 

It will be observed that in so far as the Swiss instructed their 
delegates, thereby the people themselves began the lawmaking 
process, in other words, took the initiative. When in modern 
time this method was developed and formulated, ‘'initiative” 
was the word adopted for its description. The combination of 
the two names, “initiative” and “referendum,” into “the 
Initiative and Referendum,” has given us a clumsy phrase, in- 
exact in its significance, often loosely applied, wholly unsatis- 
factory whether for scientific description or everyday use. More 
attractive is the term "direct legislation,” but this is far from 
synonymous with “the Initiative and Referendum” and may 
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add to confusion. However, taking the terms as we find them, we 
shall approach clear thinking if we try to restrict "initiative” 
to that independent process whereby an electorate begins the 
making of a law; “referendum” to that process whereby an 
electorate completes or prevents the making of a law; and “di- 
rect legislation” to that process of lawmaking wherein a repre- 
sentative body plays either a subordinate part or no part at all. 

Taking modern form, the Swiss Referendum first appeared in 
the German-speaking canton of Saint Gallen in 1831, A Con- 
stitution being in process of revision, the opposing parties, one 
favoring pure democracy, the other representative government, 
compromised on a system whereby laws enacted by an assembly 
should take effect unless within forty-five days the people had 
refused to sanction them, a communal a.ssembly to pass judg- 
ment being necessary within that time if demanded by fifty 
citizens. A majority of all registered electors was required in 
order to reject. 

It will be seen that this was in the nature of a permissive veto. 
In 1839 the Valais adopted a variant by which the meeting of 
the communal assemblies was made compulsory, an absolute 
majority of the registered voters still being required to reject. 
This was modified in 1844 by substituting a majority of those 
voting. Other cantons copied the idea, the progress being rapid 
after 1860, until the Referendum, either compulsory or optional, 
became general. In some of the cantons the absolute majority 
is required in order to reject, in others a majority of those voting. 
Where the Optional Referendum prevails, the time within which 
it must be requested is usually thirty days, and the number of 
signatures requhed varies from five hundred to a thousand, 
according to the size of the canton. 

It is not without significance that the Referendum was em- 
bodied in the Swiss Constitution after it had received thorough 
test in the cantons. Its compulsory application to constitutional 
amendments has nothing of novelty for us of America, who are 
quite accustomed to its use in like matters, but with its applica- 
tion to federal laws we are not yet familiar. In Switzerland by 
Article 89 of the Constitution federal laws are to be submitted 
to the people for adoption or rejection on tho demand of 30,000 
citizens, or eight cantons. The same requirement is made in the 
case of federal decrees of a general bearing and not of an urgent 
nature. 
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Both for the cantons and the confederation the Initiative came 
into use years after they respectively adopted the Referendum. 
The first canton to apply the Initiative was that of Vaud in 184.5, 
its use spreading to the others until now every canton but one 
has it for amendnaent of the Constitution and all but three have 
it for ordinary cantonal laws. Amendment of the Federal Con- 
stitution may begin with q, demand of 50,000 voters, either 
expressing their desire in general terms or putting it in concrete 
form. If the desire has been expressed in general terms and 
the Federal Assembly favors, that body submits a draft to the 
people; if the Assembly does not favor the proposal, it asks the 
people whether the desired amendment shall be made, and if the 
vote is in the affirmative, then puts the proposal in proper and 
final shape, reliance being placed on the Assembly to carry out 
fairly the wish of the petitioners. However, the petitioners may 
by submitting their proposal in final shape require that it shall 
be submitted in such form to the people and cantons for adop- 
tion. 

In other European lands after the World War the turn to 
democracy naturally led to study of the Swiss example. Ger- 
many and Prussia put the Initiative and Referendum into their 
new Constitutions, and several of the smaller countries of the 
Continent proceeded likewise. The Irish Free State did the 
same, but there the dangerous possibilities of the system have 
aroused a strong sentiment for taking it out of the Constitution 
and its life may be short. 


In Amehica 

Both the Referendum and the Initiative appeared very early 
in the New England colonies. These colonies were federations of 
towns and it is instructive to note that instinctively they balked 
at complete delegation of lawmaking power to representative 
assemblies. The little democracies that gathered in town-meet- 
ings resented the idea of letting their delegates pass beyond their 
control. Probably they knew nothing about the custom of the 
Swiss cantons. Quite independently they worked out their own 
theory of democracy. 

The first provision for the Referendum in Aroerioa is to be 
found in the history of Plymouth Colony. The law arranging for 
representation in the General Court, March 5, 1638, contained 
this most interesting stipulation: “Provided that the laws they 
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do enact shall be propounded one Court to be considered upon 
until the next Court, and then to be confirmed il they shall be 
approved of (except the case require present confirmation) And 
if any act shall be confirmed by the Bench and Committees 
[Representatives] which upon further deliberation shaE prove 
prejudicial to the whole that the freemen at the next election 
Court after meeting together may repeal the same and enact any 
other useful for the whole.” ‘ 

Five years later when the New England Confederation was 
formed, for defense against the Indians, by representatives of 
Massachusetts, Connecticut, New Haven, and New Plymouth, 
the delegates from Plymouth referred the Articles of Confeder- 
ation to the people of their colony and refrained from signing 
until the Articles had received the popular assent. 

The Massachusetts Bay colony never went to the same length 
as did Plymouth in exposing all the legislation of its General 
Court to popular disapproval, but it early recognized that cer- 
tain of the more important measures might weU require the 
general acceptance. When in 1639 a joint committee of the 
Magistrates and Deputies was charged with drawing up into one 
model those models that might be presented “ concerning a form 
of government and laws to be established,” it was further di- 
rected to “take order that the same shall be copied and sent to 
the several towns, that the elders of the churches and freemen 
may consider of them against the next General Court.” ^ This 
was not a referendum in the modern sense, for evidently the last 
word rested with the General Court rather than with the people, 
but it showed at any rate a behef that the electorate should be 
consulted in as grave a matter as that of drafting a fundamental 
code resembling in some particulars a Constitution. From this it 
was no long step to the submitting of laws for popular approval 
and we find the General Court declaring, November 13, 1644, 
when a new plan for choosing that body was proposed, that "if 
.the freemen shaE accept thereof,” a trial of it is to be made for a 
year. “Every town shall forthwith, namely, by the last of the 
next month, send in under the hands of their late deputies their 
vote, assenting or dissenting to this proposition.” ^ .Unfortu- 
nately the records make no further reference to the matter, but if 

' Plf/moiUh Colon!/ liecarda, x, 31. 

2 Records of Ihe Colmy of the Mass. Bay in H.B., I, 279. 

' Ibid,, II, 88. 
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the vote was actually talccn, it must have been in the negative. 
Complete record of a referendum begins in the Court of Novem- 
ber 11, 1647, when a law reducing the number of deputies of 
each town from two to one, was suspended, and a referendum 
upon it ordered. In the following March this entry was made; 
“ The most of the freemen desiring their former liberty of sending 
one or two deputies to the General Courts from time to time, the 
foimer wonted liberty is continued, and the former act in sus- 
pence is repealed.” ^ 

Still more interest attaches to the early experiment in Rhode 
Island, where the Initiative and Referendum were combined in 
a system that for elaboration and complication almost matches 
the intricate methods of to-day. When the loose form of govern- 
ment sufficing for a decade and more after Roger Williams set- 
tled Providence in 1036, was supplanted by the General Assem- 
bly in Portsmouth (1647), a unique method of passing laws was 
provided. The right to originate laws, the Initiative, was pri- 
marily vested in the towns, then four in number. Any proposed 
law was first to be discussed in a town-meeting, and if there 
approved was to be sent to the other towns for like disouasion 
and vote. Then the matter was to be handed over to committees 
of six men from each town, who were to meet in a General Court; 
and if therein assembled they found the proposal had been 
favored by a majority of the colony, it was to be promulgated, 
without revision by the Court, and was to stand as a law until 
what we would now call the Obligatory Referendum had been 
appKed, for the ne.xt general assembly of all the people was to 
decide whether it should continue as a law or not. 

The Initiative did not rest exclusively in the towns. If the 
General Court, having disposed of the matters for which it was 
called, found anything else seeming to require action, it might 
debate and decide what to recommend to the towns. Here, it will 
be seen, was the Referendum precisely as of old among the Swiss 
cantons. A proposal thus reported to the Rhode Island towns 
was to be debated and voted upon in the town-meetings. The 
votes were sealed and sent to the General Recorder of the colony, 
who opened and counted them in the presence of the President. 
If a majority of the voters had favored, the proposal was to stand 
as a law until confirmed or repealed by the next General Assera-i 
bly. 

' Records of the Colony of the Mass- Bay in N-E., n, 209, 217, 231. 
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The towns kept llieir share in the Initiative only three years. 
Presumably it was found too cumbrous. Whatever the reason, 
a revision of the system in 1650 confined the Initiative to the 
“ Representative Committee,” as the assembly of the town com- 
mittees was to be called. Any laws that this body might enact 
were to be sent to the towns within six days after adjournment, 
there to be read in town-meeting within three days. Any free- 
man who dishked the laws thus submitted, or any one of them, 
might send his negative vote, with his name upon it, to the Gen- 
eral Recorder, and if that official found the majority in any town 
to be against a law, it was thereby annulled. 

This extreme application of the Referendum is to be explained 
by the reluctance of the little democracies to give up their inde- 
pendence. Only piecemeal did they accept federation. The next 
concession was in 1658 when it was agreed that a law should not 
be annulled unless the majority in each of the towns was against 
it. This did not meet the need and two years later another 
modification required disapproval by a majority of all the votes 
from all the towns put together, in order to nullify. At every 
change more time was allowed for deliberation and report, until 
at the last “four score and six days” were permitted in which to 
make the return. The system disappeared with the charter of 
1663, the General Assembly of March 1, 1663-64, passing a 
resolution that deprived the people of their right to vote for 
general laws after approval by their deputies. 

Perhaps Connecticut was the first to accomplish anything 
like a constitutional amendment by the use of the Referendum. 
The Fundamental Orders had forbidden the immediate reelec- 
tion of a Governor. John Winthrop, Jr., son of the famous John 
Winthrop of Massachusetts Bay, was chosen Governor in 1657, 
and served with so much satisfaction that the people wanted him 
again. So toward the close of his term the General Assembly 
ordered the Secretary to insert in the next warrant for the choice 
of Representatives an article removing the restriction on re- 
eligibihty. The amendment was carried and a “liberty of free 
choice yearly” was thus provided. 

These early colonial instances of lawmaking shared by the 
people bore no fruit of consequence at once. Development was 
along the hnes of strengthening representative government 
rather than toward pure democracy. It was not the case, how- 
ever, that the powers of the General Courts and Assemblies 
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passed beyond control. Notably in Massachusetts, as we have 
seen, the people became accustomed to make known their will 
by an indirect form of Initiative in the shape of instructions. 
The next step was for the lawmaking body to ask them. In the 
beginning of the Revolution the Massachusetts House of Repre- 
sentatives resolved to recommend to the towns that might send 
a member or members to the next General Assembly, “to possess 
him or them with their Sentiments relative to a Declaration of 
Independence of the United Colonies of Great Britain to be made 
by Congress and to instruct them what Conduct they would 
have them observe with regard to the next General Assemblys 
Insti'ucting the Delegates of this Colony on that Subject.” The 
Council voted not to concur, but the House adhered to its re- 
solve, which was accordingly printed in the newspapers for the 
benefit of the towns. The record of the returns is incomplete, 
but it is known that of thirty-eight towns, only one voted 
against the proposed Declaration, and in most of the towns the 
vote for it appeal's to have been unanimons. 

Here, it will be soon, the process was in the nature of a Refer- 
endum rather than of the Initiative. It was natural that the 
democratic spirit of the time should bring each into play. How 
far that spirit carried the radical men of the day can be gathered 
from the resolution of the town of Ashfield, in Hampshire 
County; “That ah Acts passed by the Genei’al Court of the 
State respecting the several to-wns be sent to the several towns 
for their acceptance before they shall be in force.” The proposal 
of such an innovation was prematm-e. In ordinary ma'ttera the 
people were still willing to put complete trust in their representa- 
tives. However, the Constitution they presently adopted not 
only recognized the right of the people to initiate legislation by 
instructing tbeir Representatives or by petitions to their legisla- 
tive body — a right also recognized in other Constitutions — 
hut also gave formal countenance to the principle of the Referen- 
dum by saying: “No subsidy, charge, tax, impost, or duties 
ought to be established, fixed, laid, or levied, under any pretext 
whatsoever, without the comeTii of ike -people or their representa- 
tives in the legislature." ^ In the application and extension of 
this principle Massachusetts led the other States. Its first use in 
a matter of high importance came in the course of the agitation 
of thirty-five years for setting off the District of Maine as an 
o] Rishts, Art. xxm, 
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independent State. Six limes the people of the District were 
called upon to vote whether they would or would not ask for 
separate existence. It is to be noted that in not one of these 
instances were all the people of the State consulted. Only those 
who might leave were asked, the question being whether they 
wanted to go. 

In the Convention of 1820, Massachusetts set another example 
destined to have wide imitation. It began the giving of some 
measure of self-determination to municipalities. Towns might 
receive city charters “with the consent and on the application 
of a majority of the inhabitants of such town present and voting 
thereon.” The object primarily in mind was the incorporation of 
Bo.ston, which had grown to be too unwieldy for the town form 
of government. As soon as the constitutional amendment had 
been adopted, the General Court passed an act establi.shing the 
city of Boston, subject to the condition that mthin twelve days 
it should be approved by the voters of the town. Although the 
principle cannot be said to be universally established, it has 
in the course of a century become a coimnon practice throughout 
the land to submit to the voters of a iminicipahty questions 
relating to the fundamentals of their organization. 

When John Adams put into the Massachusetts Bill of Rights 
the declaration that taxes ought not to be levied without the 
consent of the people or their representatives, he entered a field 
where the Referendum was to have abundant growth. The 
extravagances of the period that culminated in the panic of 1837 
taught the danger of public finance inadequately controlled. 
So when Rhode Island came to frame her first Constitution, in 
184.2, she put into it this provision: “The General Assembly 
shall have no power hereafter without the express consent of the 
people, to incur State debts to an amount exceeding fifty thou- 
sand dollars, except in time of war, or in ease of insurrection or 
rebellion.” Four years later New York took similar ground, 
declaring that no law creating debt (with certain exceptions) 
should go into eSect until it had been submitted to the voters. 
The question on the passage of the bill was to be: “Shall this 
bill pass, and ought the same to receive the sanction of the 
voters?” Illinois in 1848 made like provision, with an exception 
of debts below fifty thousand dollars, as in Rhode Island. 

California (1849) began with a requirement for the referendum 
on laws creating State debt. Kentucky in 1850 made like pro- 
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vision. Nebraska (1866) followed the example. North Carolina 
in 1868 made a similar requirement in the matter of givina; or 
lending the credit of the State. Arkansas put in her Constitution 
of 1868: “The credit of the State or counties .shall never be 
loaned for any purpose without the consent of the people thereof 
expressed through the ballot box.” With the Constitution of 
1874, however, the provision disappeared. South Carolina in 
1873 required a vote of the people, with two thirds in the affirma- 
tive, for creating any new debt, guaranty, endorsement, or loan 
of credit. Montana in 1889 forbade passing a limit of one hun- 
dred thousand dollars without a majority vote of the people. 

The practice of submitting local questions for local approval 
has steadily gained favor. By 1908 the tide had reached such a 
pitch that Michigan put into her Constitution: “No local or 
special act shall take effect until approved by a majority of the 
electors voting thereon in the district to be alfeotod.” The 
validity and utility of this practice are to-day alike unques- 
tioned. 

Until toward the end of the nineteenth century the State- 
wide use of the Referendum on other than questions of finance 
was rare. Occasionally the location of a Stale capital would be 
determined by popular vote, or some other question peculiarly 
appropriate for a plebiscite would be submitted, but for the 
most part it was not thought desirable to let the Legislatures 
evade their responsibilities. The popular Initiative had even 
less advocacy. To be sure, it had appeared very early in a State 
Constitution. That of Georgia in 1777 had said: “No alteration 
shall he made in this Constitution without petitions from a 
majority of the counties, and the petitions from each county to 
be signed by a majority of voters in each county within this 
State.” This provision, however, survived for only a dozen 
years, and found no imitators. 

In the period immediately after the Civil War, representative 
government seemed to be so powerful that nothing was likely to 
impair its vitality. Yet it was breeding within itself evils that 
presently would curb its strength, if not threaten its existence. 
Many of our lawmaking bodies gave too much occasion for loss 
of public respect. The standards of Congi’ess were at their lowest 
level; in some of the State Legislatures venality went unrebuked, 
in others the machine and the boss were usurping power. Large 
numbers of the people became convinced that somehow their 
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will was thwarted, their confidence abused. The result was that 
in the third-party movements which followed one after another 
in response to a blind impulse toward better things, they sought 
some way to free themselves from the controls, the restraints, 
what they thought the perversions, of the prevailing legislative 
system. Probably descriptions of the Swiss procedure turned the 
aspirations of the reformers toward the Initiative and Referen- 
dum as a remedy for political ills. It was a remedy not inconsis- 
tent with experiments and tendencies in our own experience, but 
we had hardly gone far enough in this direction to warrant say- 
ing now that the new progi’amme was a natural step in our own 
development. On the other hand it cannot fairly be called an 
innovation foreign to our institutions. 

The first proposal of the reform by an American political 
party is believed to have been made by the Socialist Labor party 
in 1889, Two years later the Knights of Labor declared for it, 
and in 1892 it was championed by the newly organized People’s 
Party, with endorsement shortly afterward by the American 
Federation of Labor and the National Grange. As in the case of 
most of the proposals for political change in which the latest 
generation has been fruitful, this one found the greater favor in 
the West and there achieved its first victories. In 1897 the 
municipalities of Nebraska were empowered to petition for the 
use of the Initiative and Referendum in local affairs, the system 
to go into effect if approved by a majority of those voting. In 
the same year the Legislature of South Dakota decided to sub- 
mit a constitutional amendment that would bring about the 
reform, and at the next election, in 1898, the amendment was 
adopted. Utah adopted a like measure in 1900, Oregon in 1902, 
Nevada in 1904, and then other States at the rate of about one 
a year. 

Impediments of one sort or another, thrown in the way of the 
early attempts to introduce the system, delayed actual test of it 
until 1904, when two measures were voted on in Oregon. Two 
years later eleven measures were submitted in that State. Then 
other States began putting the system into use, with the result 
that in the ten years after 1906, 337 measures in all were sub- 
mitted by petition for popular vote. By the twentieth year after 
the first test eighteen States had adopted the system, In that 
year seventeen measures were refen'ed to the people by Legisla- 
tures, fifteen were so referred upon petition, eighteen were meas- 
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ures proposed by initiative petition, and five constitutional 
amendnients were proposed by initiative petition^ 

Constitutions and Laws 

The possible shapes and combinations of the Initiative and 
Referendum are many. Each or both may be applied to either 
changes in Constitutions or to ordmary laws. Tho Initiative 
may be direct, i.e,, may work without including the Legislature 
in its course; or by requiring some degree of action on the part 
of that body, may be indirect. The Referendum may be com- 
pulsory, after the fashion long familiar in the case of constitu- 
tional amendments, a method usually applied under the new 
system to amendments or statutes that have been initiated by 
mass petition; or it may be optional, which means that it may 
be applied at the will of a sizable part of tho electorate, as 
shown by mass petition, to specified laws that have been passed 
by the legislature. The variations put into practice by combin- 
ing these possibilities in different degree make digest and classi- 
fication so elaborate and intricate as to confuse more than to 
enlighten, Lest by reason of the trees we may miss seeing the 
forest, let us avoid overmuch detail and examine certain general 
considerations. 

In the first place it may be observed that it is common under 
the Initiative and Referendum to handle somewhat differently 
constitutional changes and ordinary laws. Most of us still feel 
that there is something almost sacred about a Constitution, that 
it is something not to be lightly profaned. Only about half the 
States that have adopted the new system permit the Initiative 
to reach the Constitution at all. In the others it is common to 
requiremore signatures in the case of a petition for constitutional 
amendment, and a few insist that an amendment shall be 
adopted only by a majority of all the votes cast at the election, 
thus compelling as much support for measures as for men — a 
requirement far from unimportant in practical effect. Also a 
few States permit only the controlled Initiative when the Con- 
stitution is concerned. For instance, in North Dakota an amend- 
ment that has been approved by the people must then go before 
the Legislature; if approved by that body it at once goes into 
effect; if not so approved, the people vote on it again, whereupon 
it takes effect if thus for the second time they favor. Massaohu- 

» folilicat Science Qmrlerlif, vol. xl, no. 1, Sup., 80, SI. 
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setts is yet more cautious, An Initiative amendment proposed 
by petition is fii'st passed upon by the Legislature; if it gets the 
support of one quarter of the members in joint session, it goes to 
the next Legislature; and if there it again gets one quarter of the 
votes, it then goes to the people. 

A few of the States have given evidence of confronting the 
very interesting question presented by the declarations in Bills 
of Rights. If such a declaration sets forth a natural, inalienable 
right common to aU mankind, can it be legitimately subverted 
even by the electorate itself? In times past not merely closet 
philosophers, but also statesmen among the most eminent in 
our history, have held these declarations of rights to be among 
our chief contributions to the science of government. With pride 
it has been pointed out that we alone among all the nations of 
the earth have set certain things beyond the reach of autocrats, 
whether they be monarchs or legislative assemblies; have said 
they should not be disturbed by sovereignty itself; have denied 
ourselves. Now State after State has renounced the sacrifice, 
saying in effect that nothing is beyond the will of the majority, 
Thus with one sweep modern Democracy disposes of an nge-old 
problem. 

Not all the States have been willing to go the M distance. 
Massachusetts, while refusing to protect the whole of the Bill of 
Rights, saved freedom of speech, freedom of the press, freedom 
of elections, trial by jury, and certain other specified rights. 
Also it put up a barrier, as several of the other States have done, 
by forbidding the people to exercise any legislative powers re- 
fused to the Legislature by the Constitution. Such a barrier, 
however, is not insurmountable, for the Constitution itself can 
now be changed by popular vote, save in particulars excepted as 
in Massachusetts. 

This leads to the interesting question of whether the people 
can prudently be permitted to change by mass vote the constitu- 
tional provisions for the Initiative and Referendum itself. The 
fundamental purpose of our Constitutions, the reason for their 
existence, was to define and prescribe the powers of the three 
branches of government. To no one of the three did we give 
permission to change by itself the definition or the limitation of 
its powers. That was supposed to be another of the great merits 
in our contribution to political science. Now we are transferring 
to a fourth agency, the electorate, part of the powers hitherto 
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confined to the representative legislature, and in greater or less 
degree permitting their independent exercise. As Professor 
Holcombe has well pointed out,* the electorate is not the people. 
It functions through a majority of the minonty of the people. 
An electorate is itself a representative body, created by certain 
quite arbitrary qualifications. Logically if one type of represent- 
ative body, a Legislature, ought not to be able to define its own 
powers, why should another? 

That this is no mere matter of idle speculation, but may at any 
time prove of great practical consequence was shown by what 
took place in Arizona in 1914 when it was proposed that by the 
use of the Initiative and Referendum the electorate should de- 
prive the Legislature of the right of amending or repealing any 
law enacted by the electorate. In spite of the inconvenience and 
worse that this might cause, the electorate adopted the proposal. 
It will he seen that this opens wide the door to the oppression of 
minorities whenever the electorate may be moved by some gust 
of passion. In periods of great religious, racial, or social preju- 
dice, the most sacred rights of the individual may be swept by 
the board. It is answered that in such periods laws will not re- 
strain anyhow. This may be true, and yet it does not follow 
that because all restraints go down before Revolution in hours 
when might makes right, there should be no restraints. 

Our Constitutions are in and of themselves restraints. With 
variations in form, they all have at the core essentially the same 
system of checks and balances, designed to protect each great 
agency of government not only against the others, but also 
against itself. When one of these great agencies is divided into 
two parts, the representative legislature and the mass legislature, 
the newly recognized part cannot assert to itself independence 
without endangering the whole system. 

Critics of the new device have seen particular menace in the 
possibility that the mass legislature may claim the power to 
dominate the other branches of government, especially the 
judicial. By passing upon constitutionality the courts have 
exercised restraints deemed salutary by all those who prefer the 
doctrine of John Marshall to that of Thomas Jefferson, and they 
have been the great majority of thoughtful Americans for more 
than a century. If it should prove that by the Initiative and 
Referendum the electorate can in fact supplant the judiciary 

* Slate Government in the V,S., 442. 
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as 1 be arbiter of fundamental rights, then indeed the barrier that 
now protects the people against their legislatures, may be carried 
by hank attack. It does not yet appear, however, that the courts 
will be unable to protect the people against themselves. If there 
are such things as inalienable rights, either they will be main- 
tained by the courts or else our ancient liberties will disappear. 

Experience thus far has not shown that the Initiative and 
Referendum help any toward checking the tendency to break 
down the time-honored distinction between Constitutions and 
statutes. On the contrary the new system makes it easier to 
imbed in the organic law provisions that ought to be open to 
speedy changes possible by the action of a Legislature. Men who 
will go to the trouble of working the cumbersome machinery of 
the Initiative and Referendum usually think their hobbies are of 
supreme importance and ought to be lifted above the possibility 
of desecration. With sense of proportion dulled by their enthusi- 
asm, they would interpolate a by-law in the Ten Commandments 
if they had the chance. So it has come about that in Oregon, for 
instance, the critics find ground for saying there is no longer any 
Constitution. There and in not a few other States what was a 
Constitution is fast becoming a glorified statute-book. 

One result of the new opportunity seemed to be a race between 
the Legislatures and the electorate to see which could get the 
most changes made in the Constitutions, for the two processes 
go on side by side. In 1914, for instance, in eleven States, forty- 
five amendments were proposed by the use of the Initiative and 
Referendum, fifty-fom' by the Legislatures. Apparently the Leg- 
islatures used the more judgment, for twenty-five of their pro- 
posals prevailed, against only eleven successes initiated by part 
of the electorate. A decade afterward, amendment by way of 
popular initiative had so lost favor that, if the tabulation of the 
“Political Science Quarterly” was accurate, only five of 163 con- 
stitutional amendments submitted were proposed by initiative 
petition. 


Drafting 

The drafting of measures to be submitted by use of the 
Initiative presents a debatable problem. Through centuries of 
experiment and experience we have built up a process of law- 
making by assemblies to the point of universal assumption that 
it is desirable to expose every measure to the moulding of com- 
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mittees and to sci'utiny, discussion, and amendment in the 
assembly itself. Rarely does any important measure emerge as 
it entered. Often the changes are so numerous that the original 
draft would hardly be recognized in the finished product. All 
this disappears under the Initiative. In most of the States, as the 
measure comes from the petitioners, so it must be accepted or 
rejected by the electorate. An episode in California shows the 
extreme to which results may go, indeed actually have gone. 
Section 31 of Article IV of the Constitution of that State con- 
tains two clauses, forty words, repeated in succession. The 
Constitution is printed in the Statutes of 1915 with the com- 
ment; “The repetition of the words indicated by parentheses in 
the above section occurred in the resolution by which the amend- 
ment of the above section was proposed to the people. As no 
change could be made thereafter the section was voted on and 
adopted in the above form.” (It was adopted in 1914.) 

When even a clerical error cannot be corrected, there is no 
need of debating on the importance of having the original draft 
satisfactory. 

Mere blemishes in point of form would be no very giwe 
matter. Serious trouble begins when the form fails to express 
the intent. Even the most carefully drafted statutes, after all 
the labor spent on them in the processes of a legislative assembly, 
are constantly vexing our courts with problems as to their 
meaning. Indeed the interpretation of statutes is a field of law 
already of no small proportions. These proportions may be 
greatly enlarged if the accustomed safeguards are removed from 
the lawmaking process. 

More dangerovrs still is the possibility that the form may 
express and yet conceal the intent. A skillful draftsman, per- 
verting his capacities to base ends, can by the adroit use of 
lanpage achieve purposes that the words would never suggest 
to the ordinary voter, whose ballot may therefore accomplish 
precisely the opposite of what he intends. Even though the 
men who drew the measure may have been inspired with no 
selfish or otherwise unworthy motive, they have had an unfair 
advantage that may on occasion lead to serious results. When a 
legal document is to be drawn in a controverted matter, every 
lawyer seeks to have the drawing of it rather than let it be drawn 
by his adversary. That is an advantage corresponding to posi- 
tion in sport or war. 
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In spite of these palpable possibilities of ham, friends of the 
Initiative assert that it aotnally produces better results in point 
of workmanship than the old system. This they explain by say- 
ing that the superiority of laws passed under the Initiative, in 
point of technique, results naturally from the fact that they 
have mostly been drafted by a rather large committee of persons 
having a lively interest in the matter in hand and some practical 
Icnowledge of it, besides what knowledge they may have of the 
general requirements of legislation; and that the framers are 
aware that their measure once launched must go as it is, for 
better or worse. The perfecting work that a legislative commit- 
tee would do, is in the case of an initiated law done in the course 
of many conferences, which are supplemented by much corre- 
spondence with fnendly critics. If no Lawyers are in the group of 
men most interested, legal help from outside is called upon to 
put the measure in proper form. The result is that it is likely to 
be in far better shape than the ordinary bill when introduced 
into a Legislature. 

The argument is plausible and not without force, but is unfair 
in ignoring the fact that the more important measures intro- 
duced in our lawmaking bodies have often received just as much 
prehminary study. Indeed if it were not for the cooperation of 
public-spirited, self-sacrificing men, who with no wish for 
advertisement and no motive save that of the desire to be of 
service put arduous labor into the preparation of bills, the legis- 
lative product would be far more open to valid criticism than 
it is to-day. 

It may very well be that in some if not all of the Western 
States where the Initiative first gained approval, better work 
results from it on the whole than from the legislative methods 
there in vogue. It does not follow that at its best the legislative 
method may not be superior. To be sure, careful amendment in 
advance, so to speak, might be thought always preferable to 
the ill-considered, hasty, off-hand amendment of a legislative 
chamber, hut even in this particular the question is not alto- 
gether one-sided. StrUiing proof of this was given by the Massa- 
chusetts Convention of 1917 that framed the amendment for 
the Initiative and Referendum itself. A group of exceptionally 
capable men, some of them legislators of long experience, had 
through many months worked to get their measure in perfect 
shape. Yet the Convention made many changes, of all degrees of 
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importancG, and it is probable that now the men who presented 
the original draft would admit that far the greater part of the 
changes were wise. At any rate every one of these changes com- 
mended itself, after thorough discussion, to a majority of a Con- 
vention where more than half of the delegates had been chosen 
as favorable to the principle. 

Even in the West there have been in the use of the Initiative 
instances of workmanship as poor as any that comes out of the 
Legislature. The anti-piiss law submitted in Oregon on an 
Initiative petition in 1906 was so badly worded that, construed 
literally, it prohibited a railroad company from giving passes 
to its own employees and allowed it to issue passes to the em- 
ployees of other roads. This finally failed to become law in spite 
of its approval by 57,281 votes to 16,799, because the petitioners 
had neglected to insert an enacting clause. Allen H. Eaton, a not 
unfriendly critic, in hia book on "The Oregon System,” said in 
1912; “A further discouraging result of our new plan is that 
some of the more recent constitutional acquisitions have been 
so complex and confusing in terms that no one knew just what 
was meant.” Governor Ammons of Colorado said to the Gover- 
nors’ Conference of 1913: “We had two utilities bills submitted 
at the last election. One was an absolute fake, and the other had 
in it provisions for which no good citizen, if he read it over, 
would like to vote. There was an irresponsible preparation of 
that bill, or there was a definite purpose to job the whole matter; 
and so I tell you, that while no one has been more enthusiastic 
for this measure than I, we have much to learn before we can 
make it bring about the best purposes. We must provide some 
safeguard under which measures shall be prepared with greater 
care so as to cover the subject properly.” ^ 

Those who framed the Initiative and Referendum for Massa- 
chusetts were groping in the r^ht direction when they embodied 
in their programme a new idea in the shape of provision that the 
original petition shall have ten signers. Of itself this amounts 
to little, for some or all of the ten may be “dummies,” but the 
implication may develop a custom of having the public look to 
these ten men as those really responsible not only for the idea 
but also for the workmansliip. In that case the friends of the 
proposal will be anxious to get ten names that will command 
public confidence. Such men will not be lilcely to be willing to 
stand sponsors for poor work. 

‘ Pmceiinos, 279 . 
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In the sanic direction the Massachusetts Convention took 
another step, commendable thougli short, by a provision that 
a measure shall be submitted to the Attorney-General for certi- 
fication that it is in proper form for submission to the people. 
This ensures against palpable defects in structure, but it docs not 
go far enough to meet the really serious dangers. My belief has 
been that a satisfactory solution of the difficulty will not be 
reached until it is conceded that no amateur, no group of 
amateurs, no legislative assembly, no electorate is best fitted to 
construct the machinery of law. John Stuart Mill told Parlia- 
ment half a century ago that sooner or later legislatures will 
realize they are incapable of making laws — of course meaning 
thereby the best laws. Assemblies or electorates may well agree 
upon principles, determine policies, but the task of furnishing 
the technique of execution, the task of drafting the bill, the task 
of providing the administrative details, ought to be turned over 
to some agency created for that particular land of work, 

With this in mind I suggested to the Massachusetts Conven- 
tion that "a proposed law shall be confined to a specific, con- 
crete proposition, unaccompanied by administrative or technical 
detail, but may direct what agency of govermnent shall adminis- 
ter it.” This would have let the people say what ends they want 
to accomplish, but would have left to experts the determina- 
tion of how those ends should be accomplished. For example, the 
people may well be trusted to say whether or not they want an 
old-age pension law, but after the people have decided that they 
want old-age pensions and perhaps have decided whether they 
want them contributory or non-eontributory, then experts 
ought to say whether the payments should be made at the rate 
of five, eight, or ten dollars a month, whether the age should be 
sixty-five, seventy, or seventy-five; in other words, the details 
of the law may wisely be entrusted to somebody in whom the 
people have confidence. 

The proposal was defeated, by a vote of 114 to 126. The time 
was not quite ripe for such an innovation. Too jealous of their 
privileges are those who enjoy the petty power of handling 
minutiae. Too common is the distrust of all experts. Specializing 
has not yet won general respect. Everybody still thinlcs himself 
quite equal to the making of laws. Furthermore the zealous 
advocates of direct legislation see danger in even remote possi- 
bilities of obstructing the popular will. Thus one of them said in 
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the debate on this proposal; “If you do not give the people a 
chance to complete their law and malce it workable but jprovide 
that the Legislature must complete it, therefore wherever this 
takes effect it throws the legislation finally into the hands of the 
Legislature and takes it out of the hands of the people.” This 
assumed that the Legislature would provide the machinery, but 
such in fact would not be the most desirable recourse. Far better 
would it be to have a small body of makers of administrative 
law continuously employed in expert application of principles 
laid down for their guidance, whether laid down by Legislature 
or electorate. 

If nothing short of delegating detail will remove the underly- 
ing cause of the chief defect in all the legislative bodies of the 
land, how can it be thought prudent to put detail within the 
roach of the electorate, which by its very nature is even less 
competent to handle detail? Every additional complexity udll 
add to the improbability of comprehension by the untrained 
voter, and will correspondingly lessen both his mterest and his 
confidenoo. Already experience shows that he soon feels his 
incompetence to deal with technical detail and tends to meet the 
situation by voting against what he cannot understand. The 
result is that fair decision is given only on simple, brief proposals 
relating to clear-cut moral and political issues which have had 
long and thorough discussion by the public. If it proves impossi- 
ble to provide that only such questions shall go on the ballot, yet 
in time the desirable end may be brought about through recogni- 
tion of the futility or folly of submitting any others to the electo- 
rate. 


Infobmation 

It is idle to expect that the mass of voters will profit by even 
such scanty and one-sided opportunities for information about 
methods and details as may be open to them. As DcLolme 
wisely observed long ago,i men seeing themselves lost, as it were, 
in the crowd of those who are called upon to exercise the same 
function with themselves, wiU not enter upon a laborious task 
when they know it can scarcely answer any purpose. With equal 
wisdom President Lowell, in our own time, Ws observed that no 
device except a popular assembly has ever been invented 
whereby the mass of the people can be made to expend consider- 
1 TM C'onstilvtion of England (1784), book n, chap. 6. 
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able effort on mastering facts that do not touch their imagina- 
tion or affect clearly their daily livesA Elihu Root, thinking 
along the same lines, concludes that in ordinary cases the voters 
will not and cannot possibly bring to the consideration of pro- 
posed statutes the time, attention, and knowledge required to 
determine whether such statutes will accomplish what they are 
intended to accomplish; and the vote usually will turn upon the 
avowed intention of such proposals rather than upon their 
adequacy to give effect to their intention^ 

Advocates of the Initiative and Referendum do not deny that 
these considerations have weight, but they insist that the in- 
capacity and indifference of the voter are overestimated. Give 
the voter a chance, they say, and ho will make a genuine effort to 
inform himself and to reach a wise conclusion. Their first step in 
giving him a chance is to supply him with an official buRetin, 
setting forth the measures that are to go on the ballot, with 
arguments for and against each. There is dispute as to whether 
these publicity pamphlets are widely read, but the probabihty 
is strong that those who deny it are nearer right. It is not 
reasonable to suppose that the greater part of the voters will 
carefuRy read a pamphlet of perhaps one or two hundred pages 
— some have even been longer — with the text of laws that may 
run up to twenty or thh'ty thousand words and be highly techni- 
cal in character. The statement of arguments for and against 
each proposal may be scanned, for they are necessarily brief, say 
five hundred words on a side, but this brevity, which is enforced 
by law, of itself prevents adequate explanation and discussion 
of complicated measures. Furthermore, if Professor Barnett is 
right in what he tells us about the Oregon system, downright 
misstatements of fact in the pamphlets constitute an abuse 
which it seems impossible to correct. 

Yet on the whole the pubheity pamphlet helps, and should be 
a feature of any Initiative and Referendum system. It must not 
be forgotten tW under any system of lawmaking the few wiR 
furnish the information and the opinion for the many. The 
publicity pamphlet wfll at any rate help enlighten the few. 

The voter’s chief inspiration will come from the newspaper 
press. Much of this inspiration will be honest; Httle of it will be 
impartial. However sincere the editor, he is no more free from 

' Public Opinion, 53, 

> Experirnenla in Qoverrmml and the Essentials of the Constitution, 32, 3S. 
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bias than other men. If a pail-iaan, he is likely to share the views 
of his party and see no good in anything favored by the other 
side. If an Independent, he is likely to be more partisan than the 
partisans, with the difference that his partisanship will be varie- 
gated and inconsistent. If having an eye to the main chance, ho 
will extol or condemn according an he thinks praise or blame 
will please advertisers or subscribers. Tliis all means that editors 
are as human as yourself, and as little likely to have the judicial 
qualifications necessary for a fair review of the facts and a fair 
weighing of the arguments. In the courts there are many at- 
torneys, few judges. The editor is usually of counsel. 

When counsel are matched in court, judge and jury hear both 
sides. The newspaper reader, however, as a rule gets only one 
side, for he seldom reads two papers. He is forinnate indeed if he 
gets one side of any public question fully and accurately, Suc- 
cess in journalism comes to be more and more dependent on the 
ability to give readers what they want, and publishers seem to 
find more and more reason for believing that readers do not want 
information or advice upon what they think the minor phases of 
government. It is palpable that voters take far more interest in 
men than measures. The personal side of politics helps to sell 
newspapers much as the sporting page helps, but who buys a 
newspaper nowadays with the hope or expectation of finding in 
it an adequate report of the latest debate in Congress or Legisla- 
ture? The press is not to be blamed for giving the public what 
the public wants. If there be blame, it attaches to the public. 
Blame or no blame, it is indisputable that the newspaper cannot 
be counted on to inform the electorate fairly and completely 
about questions that are to appear on the ballot. 

It can, however, be counted on to play a steadily growing 
part through the development of political advertising. We have 
seen the outlay for this become an important feature of cam- 
paigns for office. It is sure to become important in the use of 
the Initiative and Referendum. The regrettable thing is that 
this means more power to the podeet-book. It means that the 
public will be informed as to the arguments making for the 
advantage of selfish interests. Rarely can these interests affect 
a Legislature, easily can they affect an electorate, by paying for 
advertising space. Likewise they will have the advantage in the 
circulation of booklets, circulars, letters. The plebiscite invites 
to the use of money. 
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As far as all this tends to vitiate the ground-work for the 
framing of public judgment, it is unfortunate, but it is not 
necessarily fatal. If with the new system we may have a revival 
of public discussion, that can overcome the danger. Other 
things being equal, the printed word will never prevail over the 
spoken word. The Initiative and Referendum may work to the 
public good if they can bring to their help that which made a 
success of the Swiss landsgemeinde and the New England town- 
meeting — free and full debate among the electorate. The 
opportunity to hear and bo heard gives both dignity and vitality 
to citizenship. 

It is, however, altogether improbable that oral debate wiU 
determine the decision of any but a few of the questions on the 
ballot. There may be widespread discussion of the matters that 
will be the natural successors of prohibition, woman suffrage, 
and like problems, but for the great mass of questions brought 
forward by the new system, the voters are sure to seek direction 
rather than rely on their own judgments shaped by debate. 
They will look to societies and associations organized as a 
medium for leadership, or furnishing it ready-made. They will 
look to their party councils. They will still have representative 
government, but it will be unofficial. They will still ask and 
accept the judgment of other men, but those men will be more 
often self-appointed than chosen for the purpose. It wiU be the 
autocracy of the zealot. Perhaps there might be worse autoc- 
racy, but it will not be democracy. 

Exclusions 

These considerations give much weight to the argument that 
there are certain classes of statutory as well as constitutional 
matters which may well be excluded from the scope of the Initi- 
ative. Some critics who admit the utihty of allowing the people 
to secure a mass vote on simple, broad questions of public policy 
on which many voters are likely to be informed and to have 
intelligent opinion, deny the wisdom of exposing to their direct 
action certain other classes of questions which it is averred can 
be handled better by the representative system. Among these 
are appropriations. It is argued, for instance, that in States 
without State Universities, the people might wisely declare by 
their votes whether or not they want such an institution, but 
that how much shall be expended to establish it can he more 
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wisely determined by the Legislatui'c. Not only is that a matter 
for expert study, but also it should be determined with some 
regard to the finances of the State as a whole, in accordance with 
one of the principles for which many advocates of the budget 
system stoutly contend. Natoally those who fear that a Legis- 
lature may abuse any power of control left to it, object to refus- 
ing the people the right to say just how much of their money shall 
be spent for any speelSed purpose, but it is hardly reasonable to 
suppose that any representative body would long try to thwart 
the popular will in such a matter, by refusing to appropriate, 
unless for reasons so clear that the electorate itself would on 
further information and consideration, approve. Furthermoro 
there is peculiar danger in putting appropriations on the ballot, 
because of the opportunity this would give the demagogue to 
appeal to cupidity. At every stage of the world’s history there 
have come to the front men who, by appealing to the cupidity, 
the venality, or the selfishness of their fellows, have acquired 
political power. The people in the mass have ever been ready to 
receive largess. Groups have ever been willing to profit at the 
expense of other groups. It is a matter of record that measures 
indulging cupidity are those that get the heartiest support at the 
polls. Voters take a keen interest in whatever may advance their 
individual fortunes. The prospect of gain will bestir the voter 
more than the fear of loss when the gain is definite and direct, 
the loss indefinite and indirect. 

This is not inconsistent with the fact that numerous instances 
seem to give ground for the allegation that the people when vot- 
ing in the mass lean toward parsimony. Such has been the Swiss 
experience and the same thing has been shown by the vigor with 
which American electorates commonly reject proposals for in- 
crease of salaries. The phenomenon is to be explained by remem- 
bering that self-interest is the chief motive of human action. In 
the secrecy of the voting-booth self-interest is unchecked. If 
personal advantage to the voter is clear, he wifi be extravagant; 
if the advantage is to accrue to another, the voter vriU be stingy. 

Because of the dangers attending appropriations, legislative 
bodies have found it prudent to surround them with exceptional 
precautions. They must get more study by committees or 
receive a larger vote or in other ways be harder of enactment 
than the ordinary statute. It is felt that special caution must be 
used in regard to whatever transfers money from the pockets of 
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some men to the pockets of other men. With all these considera- 
tions in mind the Massachusetts Convention of 1917 listened to 
the appeal that no specific appropriation should be proposed by 
an Initiative petition; and contented itself with providing that if 
a law approved by the people is not repealed, the Legislature 
shall appropriate the money necessary to carry such law into 
effect. 

The same Convention recognized the undesirability of having 
a State-wide vote on matters of purely local concern, and so it 
excluded measures that in operation would be restricted to one 
locality. The cognate proposal that special and private matters 
should he excluded, met with less sympathetic reception. De- 
spite the fact that their evil has been so serious as to lead about 
four fifths of the States to try by constitutional provisions to 
keep special and private bills out of the legislative halls, the 
Convention insisted on leaving then possibilities for mischief 
within the scope of the Initiative. The argument probably 
turning the scale was that the people ought to be able to get at 
any obnoxious public-service corporation. This way lies gross 
injustice. Does anybody believe a public service corporation in 
disfavor with the people could ever get fair play at the polls? 

The reverse of the argument might well have given pause, for 
an unrestricted Initiative lets the pubhe-servioe corporation 
reach the people, and if the corporation has not incurred ill-will, 
its resources give it dangerous power when it asks for favors and 
privileges. With the recollection of what happened when rail- 
road promoters could reach the credit of towns, counties, and 
States, building their roads with bonds backed by the taxpayer, 
it might have been more prudent not to open the door. 

Special legislation is the curse of our Legislatures, the source 
of nine tenths of the log-rolling and graft and corruption, the 
very root of our troubles. Out of it, however, come few bad 
laws that are bought, for it is very hard to buy the approval of a 
bad law from both Houses of a Legislature and also from the 
Governor. Probably it would be even harder to buy such a law 
from the electorate of a State, through debauching the voters, 
but were the money sldUfuUy spent on unscrupulous leaders and 
in deceitful publicity, it is by no means sure that special privilege 
could not more easily be secured from an electorate than from a 
Legislature and Governor. 

Special legislation is almost always matter either of privilege 
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or of equity, for by its very nature it is an exception to the gen- 
eral rule. The' dispensing of either favor or justice by a popular 
assembly has always been notoriously bad. la there any reason to 
suppose that it wiU be done any better in the polling-booth than 
in the forum? 

We must take into account that singular trait of human na- 
ture which blinds men in the mass to the appeal of justice, where 
singly or in small groups they would deal fairly with each other. 
Acting as a body, the people have no ethical conceptions. They 
are unjust and they are merciless. They look only at their own 
welfare and they ignore individual rights. Oregon gave a clear 
illustration of this in 1910 when by popular vote it prohibited 
fishing except with hook and line in Rogue River, an excellent 
trout stream, very attractive to sportsmen. This meant the 
virtual destruction of a canning and fishing industry representing 
an investment of probably a quarter of a million of dollars, and 
the throwing out of work of many men. It is contrary to the 
individual instinct of justice, though not to the mass instinct, 
that men shall be deprived of their property without due com- 
pensation. Realizmg the possible application of the police power, 
men have engaged at their peril in such occupations as those 
connected with the liquor business or various noxious trades. 
Fish hatching and canning would hardly be classed therewith. 
In such a juncture it is altogether probable that a Legislature 
would work out some way of securing the public interest with 
due regard to private right. 

Another objection to the use of the Initiative for special, 
private, and local measures is that they are often too trivial for 
a place on a State-wide ballot. Perhaps vastly important to 
a few individuals, they are of no interest to tens of thousands of 
voters who are asked to pass upon them. Yet we find among the 
measures put before the whole electorate of a State numerous 
proposals for creating counties, changing county lines, or re- 
moving county seats; together with such matters as, for example, 
a contribution by a county for an exposition, abolition of justice 
courts in a specified city, creating an additional judgeship for a 
specified district, raising the debt limit of a specified city, chang- 
ing the name of a blind asylum, establishing another normal 
school, fixing the course of study at a specified normal s^ool, 
empowering specified towns to assess abutting property for per- 
manent improvements. Also we find in the matter of general 
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laws an abundance of changes that are either trivial or of minor 
consequence, not deserving the ponderous machinery of a 
plebiscite, such as, for example, provisions against the sale of 
game, for extra sessions of district courts of appeal, for estab- 
lishing a child-welfare commission, regulating fruit commission 
merchants, raising a Governor’s salary, changing the day for his 
inauguration, regulating dentistry, merging certain State offices. 

State-wide voting on many of these things was necessary be- 
cause they involved constitutional changes. The blame, of 
course, lies at the door of a governmental system which puts 
administrative details into Constitutions, Professor Dodd was 
justified in his conclusion that the amending procedure has in 
many cases become a mere farce because of the triviality and 
multiplicity of questions submitted. Upon unimportant matters 
a popular verdict is obtained which is worth little or nothing, 
and the amending procedure is so cumbered with unimportant 
questions that matters of importance ~ matters on which the 
people may have a real judgment — are obscured,* Massachu- 
setts saw fit to hamper the putting of trivial things into the 
Constitution and the proposal of trivial changes in that docu- 
ment, as well as to discourage the ill-considered agitation of any 
constitutional change whatever, by requiring any Initiative 
amendment to get the support of at least a quarter of all the 
members elected to two successive General Courts, before its 
submission to the people. In the matter of ordinary enactments 
no device has yet been adopted to prevent the harassing of the 
electorate with trivial proposals. 

Conflicts 

Another field where restriction, or at any rate control, is 
desirable is that of conflicting proposals. Suppose one petition is 
to the effect that incomes shall be taxed, another to the effect 
that incomes shall not be taxed, and suppose each is adopted. 
Of course this would rarely happen and the result, being a nul- 
lity, could do no harm, but much labor would have been wasted. 
The difficulty becomes more serious when the proposals, without 
contradicting each other, are inconsistent. By instance of what 
has actually taken place, understand the problem. In Oregon in 
1912 there was confiiet between the single tax proposal and the 
proposal for exemption of household goods from taxation, and 

> W. P. Dodd, Resisian o/ State CamtiMiom, 288 . 
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another, apparently, between this household exemption bill and 
a taxation amendment. There was conflict between three sets of 
road measures, one of them a constitutional amendment; two 
"majority rule” amendments appeared; the proposal as to the 
ofhee of Lieutenant-Governor conflicted with a provision in an- 
other measure for an election in case of a vacancy in the office of 
Governor; and the university and agricultural college mileage- 
tax biU was really a substitute for the university appropriations 
referred at the same election. In 1914 the two amendments 
abrogating the rule of "equal and uniform ” taxation were in 
direct conflict with another amendment which retained this rule, 
and the latter amendment contained a tax exemption provision 
which conflicted with the fifteen-hundred dollar exemption 
amendment. Moreover, the tax-code commission bill submitted 
at this election v;as really the rival of all the tax administration 
bills submitted.’- 

On the California ballot of 1914 measure no. 5 was an Invest- 
ment Companies Act, creating a State corporation department, 
and amendment no. 9 -was for Regulating Investment Com- 
panies, apparently meant to secure the same result in another 
way; no. 19 was for the Consolidation of City and County, and 
Limited Annexation of Contiguous Territoiy, while no. 21 was 
for City and County Consolidation, and Annexation with Con- 
sent of Annexed Territory — a different way, probably, of 
attempting the same result; amendment no. 26 was for the 
Legislative Control of Irrigation, Reclamation and Drainage 
Districts, and no. 30 was in regard to Irrigation Districts 
Controlling International Water Systems. 

The presence of conflicting measures on the same ballot may 
thwart the will of a large majority of the people, even when the 
measures have been initiated in perfect good faith and their 
purposes are substantially identical. The majority may di-ride 
their support, and their “No” votes on the measm-e not pre- 
ferred by one group or the other, combined with those of voters 
opposed to both measures, may result in the defeat of both, 
Suppose a group of men favoring proportional representation 
puts on the ballot a proposal embodying the preferential system 
and another group petitions for a measure embodying the 
cumulative system. It can be shown mathematically that al- 

1 J, D. Barnett, The O^eraiiort. of the and Recall in 

Oregon, 48. 



TUB INITIATIVE AND REFERENDUM 


£91 


though four fifths of the voters wanted proportional representa- 
tion, if half of them voted for one plan and against the other, and 
the other half reversed that vote, the remaining one fifth op- 
posed to both plans would see their view prevail. 

Hence comes the direct invitation to subvert the popular will 
by insincerely putting forward a proposal conflicting with one 
that is obnoxious to the schemera. It has been found in the West 
that it is no dilScult matter to devise and place before the electo- 
rate what is for convenience called a “fake” proposition. Hon- 
est men seek some improvement in the law; the improvement is 
objectionable, perchance, to certain moneyed interests, perhaps 
to some sectarian interests, perhaps to some labor interests. 
The opposition immediately starts up a rival petition, designed to 
confuse the voters, and differing from the first proposition only 
enough to make wise choice by the people practically impossible. 

Again, selfish interests may employ the expedient to fight each 
other. An instance is the Columbia River episode. The upper 
river fishermen use the fish wheel, the lower river fishermen the 
gill net. Each group saw advantage in getting prohibition of the 
method used by the other. Each initiated a measure to carry 
out its own selfish purpose. Both measures prevailed and each 
method of fishing was prohibited. Allen H. Eaton concluded the 
significance of the case to be that the Initiative was used by 
each fish party “not for the benefit of the whole people or for 
the perpetuation of such an important industry as iiiat involved, 
but to put the other fellow out of business in order that the selfish 
interest might be able to pile up its profits.” ^ 

In the United States Senate Jonathan Bourne told the story 
more favorably for the Initiative. For a great many years, he 
said, there had been efforts to secure adequate laws for the pro- 
tection of salmon, but because of the conflicting interests be- 
tween the upper river and the lower river, the Legislature covfld 
not be induced to enact laws that would protect the fish. As a 
consequence the sahnon fisheries were being destroyed. There 
was wide discussion of both bills, and the suggestion was freely 
made that both should be adopted. The people, disgusted with 
the failures of the Legislature to enact suitable laws for the pro- 
tection of fish, followed this suggestion, and both bills were en- 
acted. With fishing practically prohibited, the Legislature of 
1909 responded to the popular demand by enacting, in con- 

‘ The Oregon Suetm, 68. 
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junction with the State of Washington, a fishery law that pro- 
vided adequate protection. The Senator believed he was safe in 
saying that this would not have been done but for the popular 
adoption of the two fishery bills.* 

In spite of this ingenious argument, even friends of the system 
will admit that this is hardly a desirable way to accomplish de- 
sirable results, and they recognize that it can produce very un- 
desirable results. Some have thought it useless to attempt a 
remedy, believing either that the people should be trasted to 
meet the situation or else that any remedy would do more harm 
than good. Others have proposed various methods of choice in 
case of conflict. It has been suggested that the conflicting meas- 
ures go on the ballot in turn, at successive elections, in such 
order as may be dheeted by the Governor or the Legislature, 
until one has been adopted or all have been rejected. Another 
way would be to have the order determined by the relative 
number of signers to the petitions. More favor has come to 
methods whereby conflicting proposals shall be grouped on the 
ballot, the voter to designate which one he approves, if any. 
Massachusetts chose this plan and also directed that if in any 
judicial proceeding provisions of constitutional amendments or 
laws adopted at the same election are held to be in conflict, those 
of the measure that received the largest number of affirmative 
votes shall govern. 

Professor W. P. Dodd doubts the efficacy of all provisions for 
competing or alternative proposals. He says they must neces- 
sarily be somewhat complex. The voter can with some intelli- 
gence answer “Yes” or “No” upon one definite and concrete 
question, but few have the time and patience to deal successfully 
with two competing measures upon the same subject. This 
difficulty alone he thinlcs enough to condemn the plan of compet- 
ing proposals.^ The criticism is well grounded, but it remains to 
be seen whether an attempt at remedy, even if imperfect, may 
not be better than no remedy at all. 

DBSCRIPTrON 

It is particularly desirable that fairness and wisdom shall 
combine in a matter very small as measured by words, very 

5 Congresiiomi Record, May 5, 1910. 

* “State-Wide Initiative and Heforendum,” Armak of American Academy of 
Political and Social Science, September, 1012. 
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large as measured by effect — that of description of the proposal 
Rarely is a law short enough to go on the ballot in full. So there 
must be resort to description. That by itself will decide a great 
part of the voters. It is hard in a few words to describe any 
measure fairly, intelligently, and completely; in the case of long 
and complex measures it is impossible. This is shown by many 
instances in the Western States, includmg much of deceptive and 
even fraudulent misrepresentation. A typical case was that of 
the Arizona law of 1915 represented to be for a system of old 
age and mothers’ pensions. In accepting it the people inciden- 
tally voted two to one to abolish their county hospitals and poor 
farms, leaving without care their indigent sick and other vic- 
tims of poverty. Of this the Supreme Court of Ari zona thought i b 
not too strong to say that not one voter in a hundred knew that 
all the county hospitals were to be abolished. “It was the gener- 
ous and philanthropic title of the act that caught the eye and 
mind and heart of the voter.” * 

The mischief has not been unknown in even so cautious a State 
as Massachusetts. To illustrate, a law for party enrollment at 
pnmaries there proved so distasteful to certain elements in the 
community that it was repealed upon referendum, Return to 
the old abuses not being to the taste of the Legislature, it sub- 
mitted the matter again, this time adroitly framing the question 
to read: “Shall an act passed by the General Court in the year 
1916, entitled ‘An Act to prevent the votera of one political 
party from voting in the primaries of another political party,’ 
be approved and become law?” So described, the measure ap- 
pealed to the voters and they reversed their position. Again, 
take the case of Ch. 688 of the Acts of 1914, which put on the 
ballot the question cf a Saturday half-holiday for State em- 
ployees, with the blind addition — “and otherwise to regulate 
their employment.” The “otherwise” prescribed day-work in- 
stead of piece work as far as possible, a matter, it will be seen, 
not related at all to the proposal set forth in the question, which 
did not even fairly put the voters on their guard. 

In this particular case, both proposals concerned the general 
subject of State employment, and no great harm would have 
come from couplmg them in a legislative bill, exposed to the 
scrutiny of lawmakers presumed to be more or less expert; but 
under conditions preventing amendment, where the voter mvet 
' Board of Control ». Buokstegge, 18 Aiiz, 2T7 (1916). 
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accept or reject m toto, the impropriety, the unwisdom, the 
danger of the procedure are all evident. It invites log-rolling, 
the swapping of support and votes, which alone should suffice for 
its condemnation. Worse yet, it prevents an accurate expres- 
sion of the public will. For example, the first law submitted to 
popular revision in Switzerland, that on man'iage and the civil 
rite, contained proposals with regard to marriage and divorce, 
believed by many lilcely to have an injurious effect on family 
life, together with clauses relating to the civil ceremony, for 
which the need was obvious. It has been declared that a great 
many citizens, forced to vote “Yes” or “No,” voted “Yes” in 
spite of the obnoxious part. 

If a popular proposal is cleverly put at the head of other 
proposals like a locomotive at the head of a freight train, it may 
drag into the Constitution weighty amendments to which the 
people are indifferent or even actually opposed. In 1908 the 
people of Oregon by a vote of almost two to one rejected an 
amendment announced as a stop in the direction of the single 
tax. At the next election the measure was adopted because, as 
is generally admitted, it was refrained so as to start off with 
the declaration — “No poll or head tax shall be levied or col- 
lected in Oregon.” Poll-taxes are always unpopular with farm- 
ers and wage-earners. As to that, they are unpopular with 
almost everybody, for only a veiy few reflect upon the utility of 
having the governmental relation brought home to each citizen 
by some direct tax, however small. So when the first thing to 
catch the eye of the Oregon voter was the disliked poll-tax, that 
was enough. It made no difference that the important part of 
the poll-taxes had been abolished years before. 

Allen H. Eaton says of the working of the system in Oregon 
that “often important provisions not imderstood will be decided 
by some unimportant provision which the uninformed voter 
readily recognizes.” ^ This danger must exist whenever Initia- 
tive measures carry many details, even though all are related to 
one general purpose. It becomes the more serious when unre- 
lated topics are combined. In one Initiative measure in Oregon 
were found thirty-two distinct subjects. Thirty of our State 
Constitutions in one form of language or another require that no 
bill passed by the Legislature shall embrace more than one sub- 
ject. Seven others restrict a bill to one subject and matters 

1 Ths Oreoon Systm, 152 . 
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properly connected therewith. Two others confine the require- 
ment to private and local bills. Thus nearly forty States recog- 
nize the danger of onanibus bills. Surely this danger ought to be 
recognized in every provision for the Initiative. 

Amendment 

Thoughtful friends of the system admit that one of its grave 
defects lies in the absence of the amending power. Legislative 
experience has taught that very few bills are incapable of im- 
provement in point of technique or detail at the hands of a com- 
mittee or when exposed to the scrutiny of a critical assembly. 
For example, see what happened in the case of a comparatively 
simple matter before the Massachusetts Constitutional Conven- 
tion of 1917, that of preventing appropriations for sectarian 
institutions. Three delegates of experience and capacity pre- 
pared with great care drafts of an amendment that each no 
doubt thought perfect. After study of the matter for days and 
weeks a committee drew out of the three proposals a new form of 
which it was willing to say; “Here is something that is perfect. 
Every line, every word, every ptmetuation mark is right." Then 
the Convention set to work on the perfected draft and made 
changes. The Committee on Form and Phraseology made 
changes. The original committee itself made changes. In the 
end thirty-one changes were made from the time of the receipt 
of the three original drafts, which were presumably supposed by 
their authors and friends to be each in the best form for sub- 
mission to the people. 

Even the best-intentioned and broadest-minded of men, 
working by themselves or in a small group, may fail to foresee 
all the bearings of a measure that is to have general and wide 
application. No city man fully understands the farmer’s point 
of view. No farmer fully understands the complexities of urban 
life. The mechanic and the shopkeeper, the physician and the 
miner, the lawyer and the trench-digger, approach many a pro- 
blem from different angles. What is one man’s meat is another 
man’s poison. This makes government a series of compromises, 
and representative government can accomplish them because it 
provides for a system of concessions, worked out by the processes 
of redrafting and amendment. In the course of debate men learn 
each other’s viewpoints, Every corner of the State, nearly every 
group in the community, may have its interests represented, its 
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opinions voiced. Thus we apply the principle uppermost in our 
courts of justice, that all paxties in interest shall be heard. The 
Legislatures, like the courts, dispense justice in so far as they 
determine rights. In each the spirit of arbitration prevails, but 
in the Legislatures more often than in the courts it is necessary 
to depart from the absolute right and conclude what may be ex- 
pedient, the course that at the same time will bring the most 
good and the least harm. 

For this reason a Legislature must often decide which is the 
best of several possibilities. The general purpose can usually be 
met with a “Yes” or “No,” and if lawmaldng went no farther 
than that, some of it could be done by an electorate as well as by 
an assembly. Therein, however, is not where the chief difficulty 
lies. The real task is not to determine what shall be done, but 
to determine how it shall be done. There are generally two ways 
of doing a thing, sometimes twenty ways. Nothing has yet been 
devised to enable a voter to know to the extent tliat a legislator 
may Icnow, whether a proposed law is adequate to meet the need 
or is the best method of meeting the need. 

Some of the States have sought to meet the difficulty by pro- 
viding that when a measure has been submitted to the Legisla- 
ture by Initiative petition, the Legislature may if it sees fit pre- 
pare a measure of its own to accomplish the same general pur- 
pose, in which case both measures will go to the people for their 
choice. In Massachusetts this plan has been carried farther by 
providing that the initiated measure is not to go to the people 
without additional signatures secured after the Legislature has 
had opportunity to act, thus giving a chance for the men behind 
the measure to drop it if they think the Legislature has passed 
a satisfactory bill. If, however, they think the legislative bill 
unsatisfactory or if the Legislature has not acted, they can pro- 
ceed, in which case they are furnished with the chance to profit 
by whatever weaknesses the legislative discussion has developed, 
for they are allowed to amend their measure if with the certifi- 
cate of the Attorney-General that the amendments are perfect- 
ing in nature and do not materially change the substance. If it 
is a constitutional change that is in question, the Legislature it- 
self may amend by a three-quarters vote in joint session. This 
may in part meet the difficulty, perhaps fully obviate it in prac- 
tice, but it remains yet to be proved whether any adequate sub- 
stitute can be found for the hammering, shaping, polishing pro- 
cesses of committee study and legislative debate. 
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Amendment after enactment is commonly necessary in the 
case of aU but the simplest laws. As in the case of new machines, 
only use can disclose what is weak and what needs adjustment. 
Human foresight is not equal to anticipating all the bearings of 
any complicated measure. Even a simple measure may have 
results that will sui’prise and disappoint its friends. This raises 
the delicate question of whether a Legislature should be per- 
mitted to repeal or change a law that has been enacted by popu- 
lar vote. Here those who distrust Legislatures will hesitate to 
give them any chance to nullify the popular intent, and will 
prefer that measures adopted by the Referendum should be re- 
pealed or changed only by the Referendum. For the most part, 
however, it has been thought that the difficulties and dangers of 
such a requirement make it wiser to assume that a Legislature 
will have a wholesome respect for an enactment by the people, 
and will not lightly undertake to thwart their desire. 

The courts had occasion to face the question long before the 
modem form of Referendum came into vogue. In accordance 
with the requirement of the Illinois Constitution, a General 
Banking Law was duly ratified by the people in 1851. Then in 
1857 an amendment of the law relating to the taxation of bank- 
ing corporations was not submitted to the people. Was it valid? 
The Supreme Court upheld it on the ground that the Constitu- 
tion placed taxation and revenue in the hands of the Legislature 
alone. ^ Judge Jameson thought that the decision might have 
been placed upon broader and more sohd ground by holding 
simply that the Constitution of the State required only the 
question of the expediency of incorporatmg bantog institutions 
to be passed upon by the people, leaving all questions of de- 
tails to the General Assembly, to which, as involving only the 
exercise merely of a legislative discretion, they belonged.** 

After the Initiative was introduced, the matter came up again, 
in the case of Kadderly a. Portland, 44 Ore. 118 (1903), the court 
holding that “laws proposed and enacted by the people under the 
initiative clause of the amendment are subject to the same con- 
stitutional limitations as other statutes, and may be amended or 
repealed by the Legislature at will.” Of course this can be pre- 
vented by the Constitution itself, and some States have gone to 
that extreme. California and Michigan forbid change by the 

* Bank of the Efipublio n. County of Hamilton, 21 HI. R. 63. 

5 J. A. Jameaon, The ConslMiontU ComeiUion, 379. 
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Legislature unless the law itself permits, but in Michigan the 
Legislature may propose to the people alteration or repeal. 
Arizona changed to that position in 1914, by the narrow margin 
of 83 votes. Nevada takes a middle course by forbidding 
amendment or repeal by the Legislature within three years 
following enactment, and Washington likewise, save that the 
time is two years — a provision that can be criticized only be- 
cause it prevents immediate rectification of a mistake. North 
Dakota was more prudent when in 1918 it provided for amend- 
ment or repeal by a two-thirds vote of all members elected to the 
Legislature. Most of the States are probably yet wiser in leaving 
the Legislature without restraint in the matter, relying upon the 
Referendum to defeat any repealing or amending law enacted 
in bad faith. 



CHAPTER XXV 

THE REFERENDUM 

The Referendum is now so commonly coupled with the Initia- 
tive in current thought and expression that we are apt to forget 
the two thmgs are not necessarily dependent on each other. The 
Initiative might not go beyond what would in effect be a mass 
petition to the Legislature. The Referendum has long been used 
without the popular Initiative, notably in the case of the re- 
quirement for the submission of constitutional amendments. 
In certain aspects the Referendum used by itself is quite a 
different thing from the Referendum in sequence with the Initia- 
tive, and so in regard to these aspects it should be examined 
separately. (Of course it wiH be understood that by the Initia- 
tive is here meant the proposal of laws, and the petition for the 
application of the Referendum to a law the Lepslature has 
enacted is not included.) 

The Referendum independent of the Initiative may be applied 
at the will of the Legislature or a body of petitioners. We may 
conveniently call these processes the Voluntary and the Op- 
tional Referendum. 

As applied by a Legislature voluntarily, the Referendum was 
long contested as an unauthorized delegation of legislative 
power. The argument was that an agent may not delegate the 
performance of his duty without the express consent of his 
principal. The first clash in the courts came over local option 
laws, measures depending for vitaUty upon acceptance by 
localities. To one of these the Supreme Court of Delaware 
phrased the objection perhaps as succinctly as it has been put. 
“The powers of government are trusts of the highest impor- 
tance; on the faithful and proper exercise of which depend the 
wolfare and happiness of society. These trusts must be exercised 
in strict conformity with the spirit and intention of the Constitu- 
tion, by those with whom they are deposited; and in no case 
whatever can they be transferred or delegated to any other body 
of persons; not even to the whole people of the State; still less 
to the people of a county.” The argument with which the Court 
continued may be assumed to set forth the reasons why the 
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Constitution did not permit delegation; “If the legislative func- 
tions can be transferred or delegated to the people, so can the 
executive or judicial power. The absurd spectacle of a Governor 
referring to a popular vote whether a criminal, convictod of a 
capital offense, should be pardoned or executed would be the 
subject of universal ridicule; and were a court of justice, instead 
of deciding a case themselves, to direct the prothonotary to 
enter judgment for the plaintiff or defendant, according to the 
popular vote of a county, the community would be disgusted 
with the foliy, injustice, and iniquity of the proceeding. All will 
admit that in such cases, the people are totally incompetent to 
decide correctly. Equally incompetent are they to exercise with 
discernment and discretion collectively, or by means of the 
balloh'box, the power of legislation, because, under such circum- 
stances, passion and prejudice incapacitate them for delibera- 
tion," ^ 

Not all the courts took this extreme view. On the contrary 
many of them conceded the right to submit local questions, and 
by the time Cooley wrote his “Constitutional Limitations,” the 
clear weight of authority, he believed, supported this class of 
legislation. It was, however, held to be governed by exceptional 
considerations, and ordinary le^slation was still controlled by 
the rule against delegation. Judge Jameson, writing in 1866, 
said: “No position is better established in American law than 
that ordinary legislation belongs exclusively to the Legislature 
proper, and cannot be delegated even to the people or electors, 
who are in one sense superior to both Legislatures and Conven- 
tions.” With their regard for precedents, courts would doubtless 
almost everywhere hold this still to be the case, in want of con- 
stitutional provision to the contrary, but aU along it has been 
denied by able jurists. Thus when in 1894 a majority of the 
Massachusetts Supreme Court told the Legislature (160 Mass. 
586) that it might not submit to the voters of the State an act 
granting women the right to vote in city and town elections, 
Justice Oliver Wendell Holmes, Jr., thought so much confidence 
is put in the Legislature as an agent that it is allowed to exercise 
its discretion by taking the opinion of its principal if it tbi-nlrg 
that course to be wise. 

Constitutional declarations on this point appeared in Ohio 
ajid Indiana in 1851, Ohio said: “ AU laws, of a general nature, 

1 Hies t. Eosttir, i Harr. 479 (X847). 
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shall have a uniform operation throughout the State; nor, shall 
any act, except such as relates to public schools, be passed, to 
take effect upon the approval of any other authority tha-n the 
General Assembly, except as otherwise provided in this Consti- 
tution.” Two such exceptions related respectively to acts creat- 
ing or changmg counties, and to acts authorizing associations 
with banking powers. Indiana thought the matter serious 
enough to put into her Bill of Rights: “No law shall be passed, 
the taking effect of which shall be made to depond upon any 
authority, except as provided in this Constitution.” Oregon in 
1857 and Kentucky in 1890 provided to the samo effect, specifi- 
cally exempting certain familiar classes of local legislation. 
Save in these instances, the tendency has been wholly in the 
opposite direction. Already a quarter or so of the States have 
expressly authorized their Legislatures to submit laws to the 
electorate at large for its judgment. 

Any thoughtful man who has served in a Legislature must have 
serious doubts about the wisdom of permitting the voluntary 
Referendum. It is the resort of the coward. No safer way of 
shirking duty, of evading responsibility, was ever devised. Yet 
it must be admitted that however brave, conscientious, and 
confident a legislator may be, sometimes when confronted by a 
proposal that peculiarly depends upon the public will for its 
wisdom, he wishes the ballot might come to his help. Then, 
too, there are measures urged by a noisy faction of zealots who 
may not really have the approval of a majority of the people, but 
inasmuch as in such cases the majority is usually silent, the 
legislator is put in an awkward predicament. If he refuses to 
yield to the zealots, they will scourge him, with little likelihood 
that the silent majority will awaken to his support. May he not 
be justified in feeling sometimes that the majority ought to be 
compelled to vindicate his position? 

Were it possible to confine the voluntary Referendum to 
measures of these classes, it might be a salutary expedient, but 
if left wide open to abuse, as seems unavoidable, it threatens a 
lamentable weakening of the self-reliance, the stamina, the 
morale, of our legislative bodies. 

Should it bo applied in countries where the system of minis- 
terial responsibility has prevailed, it might work a revolutionary 
change. Suppose that in England whenever a dangerous issue 
threatened the Prime Mhiister with a vote of want of confidence, 
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he could escape by sending the matter directly to the people, how 
many Ministries would ever perish before their allotted time? 
Might not ministerial responsibility disappear? There are, in- 
deed, those who think tliis would not be wholly a misfortune. 
They point out that it would protect men who want to serve 
their country in the making of laws but are unwilling to compro- 
mise their principles. The voluntary Referendum, transferring 
particular decisions to the electorate, would increase their own 
hlcelihood of long and useful service, through lessening the 
chance of having their careers cut short by some fortuitous and 
passing issue. 

If the issue is one on which the leaders of the majority have no 
conviction as a matter of principle, it presents another aspect 
of the Cabinet system, with more influence in turning English 
thought toward favorable consideration of the Swiss idea. 
Sooner or later the fate of a Cabinet may rest on a single cast of 
the die. In other particulars the work of its members may be 
satisfactory, but they may be thrown out of power if in this one 
respect they misread public opinion. In such a crisis a mandate 
from the people would solve the problem and save the day. To 
get that mandate by a general election is reaUy a rather clumsy 
way, and very costly at that, for apart from the expense of the 
poll, no small matter of itself, there is the much greater waste 
that comes from the defeat of many experienced and capable 
legislators. 

Doubtless it was with these considerations in mind that Mr. 
Chamberlain, in the House of Commons, May 18, 1904, ex- 
pressed great admiration for the Referendum, and regretted that 
England had no such expedient for finding out the popular will 
on a single important issue of policy. Two years later, when the 
Liberals returned to power after eleven years in the minority and 
the Lords were stirred into fresh assertion of their rights, serious 
consideration was given to the Referendum as an expedient for 
solving deadloclcs between the two Houses. The Marquis of 
Lansdowne took up the proposal and gave it prominence in a 
speech in the House of Lords in November, 1909. On the 25th of 
that month, in the campaign then waging, Mr. Balfour said to 
nearly ten thousand persons in the Royal Mbert Hall in London: 
“I have not the least objection to submitting tbe principles of 
tariff reform to a referendum.” This momentous utterance put 
the issue squarely into English politics. The arguments pro and 




TUB REFERENDUM 


603 


con, the disooyery of obstacles, the prediction of benefits — 
everything proceeded much on the same lines as with us, except 
that as England has no State Legislatures, there was no occasion 
to consider anything lilce our complex systems for making laws 
directly. With the Great War, discussion of all such questions 
went into abeyance. 

In the English dominions and colonies, it was long thought 
undesirable, or at any rate unimportant, to poll the people on 
even their fundamental laws. Our use of the referendum on 
Constitutions, and changes therein, found no early counterpart 
in the domains under control of Great Britain. In the federating 
of Canada there were no referenda at all and only in New Bruns- 
wick was there a general election on the question. In the case of 
the Union of South Africa, only in Natal was a referendum held. 
In Australia, on the other hand, referenda were held in all six 
States, and it was not until all the six States had concurred that 
federation was adopted.^ In order to confirm the action of the 
Australian Parliament on amendments to the Constitution, the 
people must vote. 

Australia also prescribes referenda for deadlocks between the 
two Houses in case of disagreement as to the Constitution. The 
new Constitution of the German Commonwealth (1919) gives 
resort to the principle when the National Council and the Na- 
tional Assembly cannot agree as to proposed laws, for in such 
case the National President may within three months refer the 
subject of the dispute to the people. 

When Optional 

The optional Referendum, optional with the electorate, ia 
quite another matter. In this form it consists of permission to 
a specified number of voters to require that any bill passed by 
the Legislature shall be submitted to the electorate for approval 
before it can become law. In essence this is the Roman veto put 
into the hands of the people, for use at their pleasure. It is 
grounded on the belief that the people have a right to correct the 
errors of then agents, to annul fake judgments, to prevent in- 
juries. In theory this is admirable; in practice its dangers are 
few. There are those who fear it will weaken the legislator’s 
sense of responsibility, but are they not confounding the situa- 
tion with that where the Referendum is at the command of the 

> A. B, Keith, BesponaiUe Gowmmml in the Dominion, i, 370-71. 
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legislators themselves? If it is to be applied only at the will of 
outside petitioners, how can the course of the legislator be 
affected, save possibly in those rare instances where he has 
reason to be confident that the Referendum will follow anyhow? 
It is to be doubted if any lawmaker will be made timid or fearful 
by a remote possibility that his work will be exposed to the 
judgment of his constituents. Indeed it is not at all unlikely that 
he would rather have the popular judgment thus expressed than 
have his own reelection made the test, and if that be so, the 
contingency of the Referendum may fortify rather than lessen 
his courage. 

The argument that legislators will lose in dignity and self- 
respect if they are told that their decisions may not be final, is 
somewhat far-fetched. Judges of the lower courts are not de- 
moralized by having their findings subject to appeal. On the 
other hand, that makes them careful and cautious. More serious 
is the contention that the Referendum is an appeal from the 
judgment of the instructed to the opinion of the uninstructed — 
from knowledge to ignorance. In this there is enough truth to 
make it unanswerable directly. It must be set down on the debit 
side of the ledger. 

Other debit entries may be drawn from experience. In Swit- 
zerland it is said that the Referendum is just as likely to Idll good 
measures as bad. Furthermore it is charged that useful meas- 
ures have been defeated merely because the country was dis- 
satisfied with its representatives and rulers.^ In some of our own 
States desirable laws have been kept from going into effect for 
many months, held up by reason of petitions engineered by 
selfish interests with no expectation that they would in the end 
prevail, but solely to secure delay. This suggests possibilities of 
blackmail. Also the door is opened for some other of the baser of 
human motives — resentment, rancor, jealousy, spite. 

Over against these things may be set certain gains. It seems 
clear that the tendency of the device is to lessen the use of money 
in the Legislatures. In the States where the system has been 
adopted, corporations are said to hesitate to pay anything for 
the passage of bills that may be easily killed by the Referendum. 
Not too much weight should be attached to this, for corporations 
spend their money mainly to prevent rather than to secure legis- 

' 'W. B. Rappard, “The Initiative and Referendum in Switzerland,” American 
Political Science Heviete, vi, 3G1 (Auguat, 1912). 
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latioa, but if the fear of the Referendum lessens their venalities 
at all, so much the better. In one direction at any rate this 
probably results, for the menace of the “striker” has been 
blunted. No longer can he with much effect threaten the corpo- 
ration with the passage of an obnoxious bill unless he is bought 
off, for the corporation itself can resort to the Referendum for 
protection. 

It is unlikely that the reformers who have agitated for the 
application of the Referendum in this counti-y Icnew about one 
of its results in Switzerland, else their zeal might have been 
dampened. There, to the confusion and dismay of its strongest 
advocates, Boyd Winchester tells ub,‘ the measures which they 
most prized, when in spite of them put on the ballot after enact- 
ment, have been negatived. Contrary to all expectations, laws 
of the highest importance, some of them openly framed for 
popularity, have been vetoed by the people after they have 
been adopted by the federal and cantonal legislatures. This 
result is intelligible enough. It is possible, by agitation and 
exhortation, to produce in the mind of the average citizen a 
vague impression that he desires a particular change, but when 
the agitation has settled down, when the subject has been 
thrashed out, when the law is before him with aU its detail, he is 
sure to find in it something that is likely to disturb his habits, 
his ideas, his prejudice, or his interest, and so he votes “No.” 
Thus the system serves as a guarantee against precipitate 
legislation in matters of vital concern to the community; and is 
deemed thoroughly successful by those who wish that there 
should bo as little legislation as possible. 

The referendum in Geneva on the old-age pension law has 
been described by Edwin E. Slosson, writing on the spot. Within 
three months of the passage of that law by the Grand Council, 
it was annulled by the people of Geneva, by a vote of 2,458 in 
favor to 9,276 against. Although fewer than half of the regis- 
tered voters took part, there was no room for doubt tliat the 
result was a fair expression of the opinion of the whole electo- 
rate. The percentage voting was greater than at any other refer- 
endum in the preceding ten years. Rich wards and poor, Catho- 
lic and Protestant, German and French speaking, rural and 
urban populations, agreed in rejecting the law. Only one pre- 
cinct out of the fifty-two in the canton voted “Yes,” and that 
was a small precinct of 48 votes. 

1 The jSmss HepuUic, 169, 
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AlLhougli the adoptioa of the Referendum is generally ad- 
vocated by the radicals, says Mr. Slosson, it seems from this, as 
from many other instances, that when the Referendum really 
works as it is intended to work, that is, when it elicits an expres- 
sion of opinion from a considerable proportion of the electorate, 
it is more likely to err in conservative than radical direc- 
tions.i 

The same result has begun to appear on this side of the water. 
A notable instance is that of the Full Crew Bill in Missouri in 
1914. Organized labor had for some time in various parts of the 
country been waging a campaign to compel the railroads to put 
more men on each freight train than the roads thought neces- 
sary. The pressure of the unions was felt in the Legislatures, but 
when a statute that had been enacted in Missouri was held up by 
referendum petition and put before the people, they rejected it 
by a vote of more than two to one. Episodes of this sort give 
ground for thinking it far from impossible that the Referendum 
may block more than the Initiative can advance. 

Certain details of the optional Referendum should be noticed. 
One concerns what are Imown as emergency measures. Mani- 
festly some measures may be of such pressing and immediate 
importance that they ought not to be exposed to chance of delay 
by referendum petitions. On tho other hand it is almost impossi- 
ble to provide for this without giving undue opportunity to 
escape the Referendum. If the Legislature may declare what of 
its bills are emergency measures, the temptation is strong to go 
far beyond reason. Thus in South Dakota of 2,673 acts passed 
in twenty years, 1,039 were passed with the emergency clause. 
With great variety of phrasing, most of the States have tried to 
stop the loophole, but with doubtful success. The South Dakota 
Supreme Court came to the rescue in 1915 with a decision ® to the 
effect that the emergency clause cannot prevent a referendum 
unless there exists an actual emergency, as defined by the Con- 
stitution. Perhaps in time other decisions will combine with 
higher standards of legislative honor to lessen the cause for 
criticism. 

About half the States, viewing the Referendum as a veto, have 
applied to it the new idea that it ought to be possible to veto part 
of a measure without annulling the rest. This is open to some 

' ‘'Tlw Referendum in Aotioa,'’ Independent, October 6, 1910. 

• Stats me rel Rielxards ». Whisman, 36 So. Dak. 260. 
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grave objections. The situation is quite different from that when 
a Governor is concerned, for if a Governor vetoes part of a bill, 
at any rate before the end of a session, the Legislature may over- 
ride the veto. In such case the Governor has not a free hand in 
changing the whole purport of a measure by vetoing part of it. 
If the popular veto be unrestricted, the people, by taking out 
one word, might even change a negative to an alSrmativo. 
Should it he retorted that they ought to be able to do this or 
anythmg else they please, one rejoinder would be that in a legis- 
lative body measures containing more than a single simple 
proposition are often worked out wisely by compromise. To 
remove this or that concession by the Eoferendum might work 
injustice and would at any rale throw the scheme out of balance. 
If it be granted that an electorate is unfitted for compromise and 
adjustment, the objection has weight. Yet it is to bo admitted 
that if parts of bills cannot be reached what are known as 
“jokers" are protected. This so nearly balances considerations 
as to make the question one of much difficulty. 

Poland has a novel form of the optional referendum, the 
option resting with the Cabinet, if we may presume that is 
meant by the translation which says the “Government” by 
unanimous vote may refer to the electorate a Government bill 
that has been rejected by the Parliament. 

Number op Questtoks 

The number of measures, constitutional and statutory com- 
bined, brought to the ballot by the Initiative and Referendum 
or the Referendum alone, has given ground for much discussion. 
The charge is that it has put on the electorate a strain to which 
the voters are altogether unequal. There can be little question 
that in some instances this has been the case. Por example, no 
unprejudiced man can seriously contend that when forty-eight 
questions confronted Calif omia voters in 1914, the task was 
within the capacity of any but a very few. Even the most ex- 
perienced legislator would be appalled at having to determine 
within a few minutes the merits of forty-eight unconnected 
proposals for legislation. To be sure, there was opportunity for 
decision m advance and doubtless many voters earnestly tried 
to reach a wise conclusion before entering the booth, but such 
preparation cannot be imagined of the greater part of the electo- 
rate. It must have been largely an unintelligent vote. 
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However, exceptional cases of this sort must not get too much 
weight. In fairness it should be set forlli that in the first dozen 
years of the actual use of the system at fifty-one elections where 
measures wore submitted as a result of Initiative petitions, three 
hundred and fifty measures were plaeed on the ballots, an aver- 
age of almost exactly seven at an election. The opportunity was 
used excessively in Oregon, California, Colorado, and Arizona. 
In the dozen other States where measures were so submitted, the 
average was three and a half. Furthermore it has not been un- 
common for the people to use the system as a child would a new 
toy, at first with joyous zeal, then tiring of the sport. In some 
States the reaction took the form of spontaneous revolt after a 
few years, the word going about to “Ml everything,” with the 
result that proposals good, bad, and indifferent were slaughtered 
en mam. Doubtless after a while we shall reach equilibrium in 
the matter. It is not likely, though, that we shall get down to the 
Swiss level. There only two federal measures were enacted in a 
score of years as the result of the Initiative. In the cantons the 
showing is even more discouraging to those who look to this 
device for the regeneration of government. For a like period the 
average was less than one measure to a canton. 

Americans ate more active than the Swiss politically, and such 
averages are not likely to be duplicated here. It is more probable 
that even after the novelty of the system has worn off we shall 
use it to a perplexing degree, made all the more perplexing by the 
steady increase in the number of ballot questions from other 
sources. To illustrate, in that year when California had forty- 
eight questions on the ballot, only twenty-one were initiated by 
petition, the other twenty-seven being put on by the Legislature. 
Then there are the questions coming as a result of the optional 
Referendum, beside a host of purely local questions. This is all 
on top of the necessity of choice between an inordinate number of 
candidates, for we still insist upon electing a great variety of ad- 
ministrative officers who ought to be appointed, and the short- 
ballot reform, a most commendable proposal, makes slow head- 
way. 

Something will have to be done about it if we are to get reason- 
ably intelligent use of the suffrage. Voting by mail, with the 
ballots distributed some time in advance, would help the situa- 
tion if a way to prevent frauds could be devised. An arbitrary 
limit is not impossible. In the Massachusetts Convention of 
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1917 it was suggested that as petitions there were to go first to 
the Legislature, the right of way might be given to the five get- 
ting the larger votes in Senate and House combined, the others to 
be referred to the following Legislature. This was objected to on 
the ground that it would imdte the filing of petitions for trivial 
objects, which would be supported by legislators hostile to vital 
reforms — a possibdity still thought by the author of the pro- 
posal to be somewhat remote. Another suggestion was that the 
petitions having the larger number of signatures should get the 
right of way, to which it was objected that the result wbuld ho an 
alarming expenditure of time and money by rival groups of signa- 
ture hunters. The problem is not simple. Extreme advocates of 
direct legislation see no danger in the prospect — on the con- 
trary they enjoy it — but most men versed in suffrage processes 
will agree that it is a problem worth study. 

Something is to be gained by preventing the same question 
from reappearing on the ballot year after year. Several of the 
States have forbidden the resubmission of a defeated proposal 
for three years, On the other hand it must be admitted that 
nearly all reforms worth while have been the result of long agita- 
tion, reaching success after repeated defeat. Only from practical 
considerations can the reformer be wisely denied the chance to 
present his views as often as he pleases. Two straws indicate 
that the electorate itself may not favor repressing the reformer. 
Colorado, by a vote of 55,667 for to 112,537 against, defeated in 
1914 a proposal that a rejected measure should not be submitted 
again for six years, and Ohio in the following year defeated a like 
proposal, by a vote of 417,384 to 482,275. Perhaps, though, the 
decision was on the score of the length of the delay. 

One way to discourage putting too many questions on the 
ballot is to require a large number of signatures to the petitions. 
Partly for this purpose, partly to get a guarantee of good faith 
and of a reasonably large public interest, it has been common to 
require the signatures of a specified percentage of the electorate, 
the figures running from three to ten per cent in the case of pro- 
posed statutes, from five to fifteen per cent in the case of pro- 
posed constitutional amendments. A few States have added 
minima or maxima, and some by requiring that a certain propor- 
tion of the signatures shall come from a specified number of 
counties or fraction of all the counties, try to ensure that the 
demand for the measure shall be reasonably widespread. To put 
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the requirement in percentages has proved to have the objection 
that as population grows the number ol signatures necessary 
becomes unduly large, and the defect was developed from an- 
other angle by the doubling of the electorate as the suffrage was 
given to women. Of late, therefore, the tendency has been to 
stipulate for a fixed number of signatures. 

SiGNATOEES AND EXPENSE 

This matter of signatures is one of the perplexing things in 
putting the system into effect. It is purely arbitrary, and there- 
fore invites heated controversy altogether out of proportion to 
its importance, between friends who want to make the machin- 
ery work easily and foes who want the machinery to be as cum- 
bersome as possible. As far as convenience goes, that of not only 
the officials but also of everybody else concerned, the argument 
is all on the side of having the requirement as low as may be safe. 
On the other hand a large requirement has some merit in the way 
of securing greater attention for the proposal, developing wider 
discussion, encouraging study. In and of themselves the signa- 
tures are really of alight significance or consequence. Everybody 
knows that good nature and the dislike of saying “No” incline 
most men to sign anything in the way of a petition that is laid 
before them. Often they pay no attention to its nature, and tliis 
makes deceit easy. 

In the scandalous case of the attack on the University of Ore- 
gon by use of the Referendum, said to have begun in the spite of 
a disappointed labor-union organizer who determined to bo re- 
venged because he was unable to organize a Cai’penters’ Union 
in the place where the University is located, respectable men 
testified on the stand that they had signed the petitions because 
these had been represented to them as favoring a municipal pav- 
ing plan for the city of Portland. “Others stated that they had 
signed the petition because the circulators had represented it to 
be for the purpose of giving the University its money and not 
holding the money up.” ^ 

More objectionable still, at least in some ways, is that feature 
of the process which is presented by payment for getting signa- 
tures. It has become customary to pay five or ten cents a name 
and this has developed an entirely new occupation — that of 
signature-getting. Burton J. Hendrick has described in lively 

1 Alien H. Eaton, Th Oregon SyUm, 147. 
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fashion what goes on in Oregon.' fie avers that at all times these 
"signature-getters” keep busy, though they are most active 
during the April and May following a legislative session. They 
are found in practically every part of the State. They invade the 
office buildings, the apartment-hoises, and the homes of Port- 
land, and tramp from farmhouse to farmhouse. Young women, 
cx-book-canvassers, broken-down clergymen, people who in 
other communities would find their natural level as sandwich- 
men, dapper hustling youths, perhaps earning their way through 
college — all find useful employment in soliciting signatures. 
The canvasser bustles into an office, carrying under his arm a neat 
parcel of pamphlets, the covers perhaps embellished with colored 
pictures of the American flag. He gives his victim a few minutes 
to read the printed matter, and then, placing his finger on a 
neatly ruled space, says, "Sign here.” 

The same sort of thing is reported from California. It is 
averred that in Los Angeles, for example, there are many persons 
who do nothing else for a living but circulate petitions. One man 
is said to maintain an office there the year round, and to have 
many men in his employ; he will enter into a contract with a 
customer to circulate successfully any Initiative petition that the 
customer may want. Governor Byrne of South Dakota told the 
Governors’ Conference of 1913 of an instance where the daily 
papers of his State contained for some weeks an advertisement 
telling of a certain law to be initiated and calling for agents to 
circulate petitions at ten cents a signature, He told of two in- 
stances where "for purely commercial purposes, frankly and 
openly expressed, without attempting to hide it, interested peo- 
ple referred a law, paying ten cents each for signers, for the 
definite purpose of suspending a salutory law for two years, not 
expecting to defeat it in the end.” ® At the same gathering Gov- 
ernor Ammons, of Colorado, sounded a note of warning: "Be 
sure of aU things you do, to provide penalties for the securing of 
names to petitions for pay, because with that feature we have 
had a great deal of trouble.” ® Returning to tlie subject at the 
Conference of 1914, he said: “We had thirty-four measures that 
went to the people two years ago for their vote. Sixty-five per 
cent of aU the signatures for the submission of all these were se- 
cured in the city of Denver, between the Union depot and Stock 

1 “Law-m^mg by tlie Voters,” McClwe'^ iWaff., Aug., 1911. 

3 PT'Oceedinffs, 289. ® Ibid,^ 279. 
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Street, about six squares away, and between 14th and 20th 
Streets in consecutive order. We had pages and pages right 
along together that were apparently forgeries." ' 

Worse than that kind of fraud is the blaclanail the system has 
here and there developed. J. D. Barnett says that in Oregon in 
the case of at least one measure circulators of petitions were 
bought off by opponents of the proposed legislation, and in an- 
other case a promise was made, with apparent power to make it 
good, that a referendum would be dropped upon payment, the 
first offer being for jfl500, followed by other offers down to 1400. 
Less blatant, but even more pernicious, is the evil resulting from 
the temptation put before the professional petition-circulator to 
stir up agitations in order that he may have employment.® 

Various ways to prevent such evils have been suggested. 
Governor Byrne went at the problem in South Dakota on the 
theory that in signing a petition the voter was exercising a right 
of franchise, and that paying him or his receiving pay was brib- 
ery. He wanted a law making this a misdemeanor. In this he 
failed, but he did get a provision for a return with the petition, in 
which the circulator makes affidavit that he did not receive pay. 
Allen H. Eaton, after studying the situation in Oregon, thought 
the evil would be eliminated by making it a crime to give or re- 
ceive money for signatures.® The Massachusetts amendment 
directed only that provision should be made by law for penalties 
for signing or refusing to sign for money. In the Convention 
framing the amendment other remedies were also discussed. 
One suggestion, buttressed by the assertion that in California it 
costs $7500 to ciroulato an Initiative petition, was that it might 
be just as well to have the money paid over to the State, in a 
lump, as a filing fee, doing away with signatures altogether. 
More stress was laid on the proposal that, as in Switzerland, the 
voters should go to some official in order to sign. In Switzerland 
it is also permitted to cast votes for a petition in the gatherings 
that correspond to the New England town-meetings, and a like 
method of endorsement was suggested for use here. The sugges- 
tion that voters should present themselves at some office was 
met with the answer that in America this would be fatal to the 
system, because our people would never go to that trouble, to 
which it was rejoined that if the voters did not care enough about 

' Proceedings, 232. ‘ InitiaUve, Ueferendum and SeeaU in Oregon, GS. 

’ The Oregon System, 148. 
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a measure to take some trouble in its behalf, it could not be 
worth much. The Convention came near adopting a compromise 
under which the Secretary of State would send signature cards to 
the voters, to be returned if the voter saw fit. 

The cost of signatures is not the only expense accompanying 
the I. and R. Governor Pierce of Oregon asserted in his message 
of 1925 that the repeal of the income tax law “was accomplished 
by the prodigal use of a lavish campaign fund spent veiy largely 
in the repeated publication of false and misleading propaganda.” 
A committee reporting to the California Legislature in 1923 on 
expenditure in 1922 had found $1,081,784 to have been spent on 
seven strenuously contested measures, which was of course less 
than the real total, for such things are never fully disclosed. The 
side that had spent the most money, won. 

It seems unfortunate that when so much effort is being di- 
rected toward lessening the use of money in politics, a device 
believed by its champions to be a great step forward, should 
bring in its train new ways for spending money to get political 
results. Well grounded has been the complaint that long purses 
have had undue influence in advancing men. Now they are to 
have undue influence in advancing measures. Surely some 
method to prevent this ought to be devised. 

How THE People Vote 

Tinder any form of the Referendum, whether combined with 
the Initiative or independent, there arise.s the question of 
whether the people vote more usefully than their representatives. 
Various factors affect the answer. Roughly they may he classi- 
fied into those that concern motive and those that concern 
capacity. 

Offhand the common impulse would be to say that the motives 
of the people are the better. There is a wideispread impression 
that legislators are often impelled by improper ambition, by 
cowardice, greed, or other ignoble motives which are not found 
in the polling booth. This is not without some basis of fact, and 
yet my own conviction is that nine tenths of the lawmakers of 
the land are above the average of their constituents in point of 
honor, honesty, courage, unselfishness, and public spirit, Were 
it not so, they would not be elected. Instinctively an electorate 
chooses for its representative, as a rule, a man above its own 
average in these respects — not necessarily its best man, nop 
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even, a man from its best quarter or third, but a man above the 
average. If yon doubt this, take a voting list and see where you 
will find the average. 

Even if it were true that the representative is in character 
below the average of his constituency, yet would the balance of 
motive be commonly turned in his favor by a single factor — re- 
sponsibility. He goes to the Legislature knowing that he has 
been entrusted with the duty of serving not his own interests but 
those of others. At times he may forget, but conscience is ever at 
hand to prick his memory. He may seem flippant, careless, 
indifferent to his trusteeship, and yet a hundred times a day he is 
reminded that he is a servant, for the address and salutation of 
every letter, the errand of every caller, the greeting on the street, 
the ceremonies of the assembly chamber, the little privileges and 
honors of office — all breathe to him of his relations with his 
constituents. Trusteeship involves responsibility. The trustee 
is held accountable. The reward or punishment of a representa- 
tive may not always be tangible, but it is always real. He earns 
or forfeits respect, deference, honor, confidence, good-will. 

How about the voter in the booth? Does he desire or fear 
what may be the result of his vote in any of these particulars? 
No, for it can have no such result. Is he accountable? Only to 
his own conscience, never to anybody else. Isheatrustee? Ifso, 
he does not know it. Unless he is that rare specimen, an altruist, 
he thinks only of himself and his personal relation to the ques- 
tion before him. Nothing of the dignity and solemnity of oflloe 
affects him, for he is a non-official lawmaker. He knows his vote 
has very slight chance of influence, for he is but one of a hundred 
thousand or a million. Nobody will ever learn how he votes. 
No record of Yeas and Nays will inform his neighbors. If he 
evades by not voting at all, nothing will ever happen to him. 
What is the chance of his putting the common welfare above 
what he may think his own? 

It has been argued that the situation will create a sense of 
responsibility, that unselfish, altruistic, patriotic impulse will be 
stirred to life, that a man will become conscious of his importance 
and will proudly answer the call of duty. So it may be with the 
few, but who knowing human nature can expect it of the many? 
Utopia has not yet arrived. 

Rather is it probable that the secret ballot upon measures will 
eailarge the influence of prejudice and narrowness and ignorance. 
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The first use of the Initiative for amending the Constitution of 
Switzerland was directed against the Jewish method of slaugh- 
tering cattle, in 1893. The amendment commanded the support 
of less than a third of the members of either House, but was car- 
ried on popular vote by about three to two. Switzerland in 1882 
rejected by the huge majority of 254,340 to 68,027 the law on 
epidemics, because vaccination was made compulsory and strin- 
gent regulations were laid down to secure isolation in case of 
illness. Ultimately compulsory vaccination was dropped and 
the law came into effect without a demand for the referendum. 
California in 1914 rejected an initiated statute for one day of 
rest in seven; Missouri in the same year a legislative amendment 
for pensions for the blind; Colorado an initiated statute for the 
probation of criminals; Washington an initiated statute for con- 
vict road work. Some of these may have been objectionable for 
collateral reasons, but probably not all of them, if any. Surely 
the record does not indicate altruism. 

In point of capacity it is hard to understand how anybody can 
seriously maintain that an electorate will be superior to a Legis- 
lature. Official lawmakers are picked men, almost invariably 
above the mean in schooling, experience with affairs, and in- 
telligence. Universal suffrage puts everybody on a level — 
trench digger and college professor, vagrant and banlc president, 
degenerate and regenerate, sinner and saint, Huxley used a 
happy metaphor. Some experience of sea-life, he said, led 
liim to think that he would be very sorry to find himself on 
board a ship in which the voices of the cook and the loblolly boys 
counted for as much as those of the officers, upon a question of 
steering, or reefing topsails; or where the “great heart” of the 
crew was called upon to settle the ship's course, “And there is 
no sea more dangerous than the ocean of practical politics — 
none in which there is more need of good pilotage and of a single, 
unfaltering purpose when the waves rise high.” ^ Was not Hux- 
ley right in concluding that voting power, as a means of giving 
effect to opinion, is more likely to prove a curse than a blessing 
to the voters, unless that opinion is the result of soimd judgment 
operating upon sound knowledge? And who can expect as to 
any but the most important measures either sound judgment or 
sound knowledge from a great part of the electorate? 

It will be said that we assume the capacity of the electorate to 

r T. H. Huxley, Oti IH Naiwal InediraJity of Mtn, Mdkid oMd Results, 313. 
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choose its representatives, and if it may vote intelligently upon 
men, why not upon measures? The question can bo turned upon 
the questioner, for a naain argument in behalf of the new sysiicm 
is based on the allegation that the voters are incapable of electing 
honest and reasonably competent men to represent them. To 
this it will be rejoined that voting upon measures is a simpler 
thing than voting upon naen, that a measure stands independ- 
ently, presents a single issue, where the question of a man is 
complicated by party affiliations, views on various issues, and the 
many-sided personal factor. 

Nevertheless, if capacity alone were to determine, the weight 
of conclusions drawn from experience would throw the scale in 
favor of chosen representatives. < 

Napoleon was not altogether wrong in his epigram; “The first 
duty of a prince is doubtless to do that which the people wants; 
but that which a people wants is hardly ever that which it says.” ' 
The record of mass voting upon measures throws grave doubt on 
the accuracy of such voting as an expression of the popular will. 
It is beside the mark to say that in the great majority of in- 
stances the people vote right (that is to say, as you would have 
voted, for it is the man with whom you disagree who votes 
wrong). 

For example, it is well known that with only one or two ques- 
tions on the ballot, “Yes" ordinarily has a better chance thaa 
“No." This may be in part due to the fact that many voters, 
like the people of Athens, always want some new thing, either 
because they find novelty attractive in itself or because their 
condition leads them to imagine any change is lilcely to be for 
the better. Doubtless also it is in part because of that trait of 
human nature which inclines more men to assent than to dis- 
sent. 

Not a few, however, habitually dissent, on general principles. 
A strildng iEustration of this was given by the Massachusetts 
vote in 1919 on a rearrangement of the Constitution that had 
been made by a Constitutional Convention. The sole purpose 
was to make the Constitution more easy to consult, more intel- 
ligible, Not a voice had been raised against the committee re- 
port in the Convention. It would be impossible to imagine a 
valid reason for opposition by anybody other than a casuist. 

^ Memorial de Sainle~BSI^ie, n, 110, Paris ed., 1824, cited by PranoiB Lieber, 
JHantuU 0 / Political PHhics^ 2nd ed,, n, 47 note. 
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Yot at the polls, with more than three fifths of the voters for 
Governor expressing their opinion in this matter, 64,978 out of 
263,359 voted against the reaiTOngcment. The inference is that 
nearly one fifth of the total electorate voted “No” without in- 
telligent reason. In the case of 261 proposals scattered through 
twenty-seven States in 1914, only five had the opposition of less 
than one fifth of the voters. On four of these five the “ No ” vote 
was more than 19 per cent of the “Yes” and “No” combined; 
one was opposed by only about one seventh of those voting on it. 
In all probabihty some of these 261 measures were no more con- 
troversial than the Massachusetts reamngement. The con- 
clusion is irresistible that a material part of every mass vote is 
the result of instinctive hostUity to change rather than of rea- 
soned judgment. 

On the other hand there are thoughtful men who are unwilling 
to approve any proposal on which they do not chance to feel 
adequately informed, and who argue that under such circum- 
stances it is better to vote “No” than to refrain from voting. 

To meet this situation the Missouri Convention of 1923 sub- 
mitted to the people an amendment changing the form of a vote 
on a referendum to — “Shall the Act of the General Assembly 
be rejected? ” The amendment failed, unfortunately, from the 
point of view of political science, for the effect of the change 
would have been instructive. 

With many questions on the ballot, the tendency is to vote 
one way, either all “Yes” or all “No.” The Massachusetts 
Convention of 1853 submitted eight propositions to the people 
and all were rejected. That of 1918 submitted nineteen and all 
were approved. In each case there was ground for thinking that 
the sentiment on a single proposition biassed the vote on the 
rest. Men seem sometimes to come to the polls in either an 
affirmative or a negative mood. In 1914 the Georgia electorate 
voted “Yes” on each of nine proposals, that of Missouri “No” 
on each of fifteen. The North Carolina electorate voted against 
each of ten proposals, and the people of South Carolina voted for 
each of ten. Wisconsin rejected each of ten. A little discrimina- 
tion appeared in Oregon where four survived out of twenty-nine, 
South Dakota where one survived out of twelve, and Louisiana, 
where out of seventeen all but three were accepted. 

At the very least this showing must be admitted to impeach 
the capacity of a material part of the electorate to exercise quite 
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indepeadent judgment on each of a numerous group of proposi- 
tions. 

Opinions differ as to the significance of the variations in the 
size of the vote on measures as compared with that on men, but 
if interest is a measure of capacity, here too the figures will raise 
doubts. Almost never has a larger vote been cast on measures 
than on candidates. In the thirty-one States that in 1914 voted 
on measures, on the average a trifle under seven tenths of the 
voters who expressed their choice of candidates, also expressed 
their judgment on measures. The percentage ran as low as 14.4 
on one measure, in Georgia, but there were nine States where it 
rose above 90. Ten years later the average of the total was below 
six tenths, with a range from 12.5 per cent to 95.6 per cent.’- 
Such variations are perplexing, but at any rate one fact stands 
out — that important questions have often been decided by a 
minor fraction of the electorate. For instance, Colorado in 1912 
adopted a constitutional amendment for the recall of judicial 
decisions by a vote of 55,416 to 40,891 — total, 96,307 — at an 
election where 265,991 votes were oast for presidential electors. 
In the same year Denver adopted the commission form of gov- 
ernment with the ratio about the same. Of the 90 proposals 
adopted throughout the country in 1924, the affirmative vote in 
the case of 79 was less than half the vote cast for officers; in the 
case of 69, less than 40 per cent; 16 received less than 25 per cent. 

President Taft thinlm a large vote for candidates and a small 
vote on legislative issues at the same election the best evidence 
that a majority of the electorate have neither interest nor infor- 
mation enough to lead them to vote on such issues, but do feel 
themselves competent to select representatives for the purpose.^ 
Champions of the new system give a different turn to this by 
averring that the lack of an absolutely full vote is not a disad- 
vantage, but the reverse. It means that only those who feel 
some interest in the subject, and are therefore prepared to act 
with a certain intelligence take the trouble to vote, and that the 
members of the unintelligent residuum voluntarily disfranchise 
themselves.® Furthermore the figures seem to indicate that with 
the use of the Initiative and Referendum there is at any rate 

* Tolitiml Sdmee Quarterly, toI. si, no. 1. 

’ Wm. H. Taft, Popular Qmemimtt, 31, 

*S. E. Moffotti, “The Constitutional Boferendum in Calilomia," Political 
Science Quarterly, March, 1898. 
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less neglect or indifference. In 1924 when the average vote on 
measures was 57 per cent of that for officers, the average on com 
stitutional amendmentB alone, far the greater part of which 
started in the old way, was 51.3 per cent. That on measures re- 
ferred by the Legislature was 64.3 per cent; on measures referred 
by petition, 82.7 per cent; on initiated measures, 80.5 per cent. 

Analysis is declared to show that the largest percentage of 
non-voters on proposed laws is to be found in city slum districts, 
where the greatest percentage of ignorance and illiteraoy pre- 
vails. Indeed there are those who find here an effective and de- 
sirable educational test. Yet inquiry among intelligent men of 
serious purpose will disclose no small number of them who will 
avow that they refrained from voting on this or that question 
because they did not feel themselves well enough informed to 
pass judgment. The sword cuts both ways. 

Many friends of the Referendum admit that the situation is 
serious enough to call for precaution; and approve talcing it in 
the shape of requirement that a proposal shall be passed upon by 
a specified percentage of the electorate. The demand that it 
shall receive the support of an absolute majority of all voting 
appears to them unreasonable, and experience in the States 
where such a requirement exists, seems to justify them, from 
the practical point of view, but a requirement of approval by a 
third or so of the electorate is prudent and fair, and it has been 
imposed by a number of States. Nebraska, where an amendment 
must be approved by a majority of all pemons voting at a general 
election, in order to cany, has adopted the plan of party endorse- 
ment, which is merely a mechanical device for counting the votes 
of those who really do not care to express themselves upon pro- 
posed measures. Idaho and some other States have adopted the 
separate ballot for constitutional proposals, and thus bring out a 
larger vote. 


Power oe Minorities and Majorities 
There are those who fear that the Referendum, and also the 
Initiative when coupled with the Referendum, will work us hatm 
through undue power given to minorities; and there are those 
who fear harm through undue power given to majorities. In 
spite of what seems a contradiction, neither fear is wholly ground- 
less. Senator Lodge in his powerful arguments against any 
breaking down of the representative system emphasized repegt- 
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edly the fact that the decision of referenda is often made by the 
greater part of a minority, and this means that a small fraction 
of the electorate may dominate. Herbert Croly thinks that the 
Initiative and Referendum are instruments of minority rule and 
usually of the rule of a very small minority. None but an idol- 
ater, he declares, could behevc for one moment that in the forms 
which they have ordinarily assumed they are instruments of ma- 
jority rule. He points out that the ordinary mechanism of the 
Initiative operates so as to give to a small percentage of the vot- 
ers the right to force the electorate either to accept or reject a 
specific legislative measure. "This is an extremely valuable 
privilege, because the right to force a vote on specific legislative 
projects, which cannot be discussed in detail or amended, but 
which must be approved or disapproved as a whole, places an 
enormous power tu the hands of a skilful and persistent minor- 
ity.” * He recognizes that “it confides the leadership in legisla- 
tion to small minorities, and allows to the majority only the 
negative function of submitting to the imposition or rejecting 
it." And he says (p. 307) "the friends of direct government do 
not pay enough attention to the fact that their proposed in- 
struments of democracy entirely break down as agencies of ma- 
jority rule.” 

If these oontentions are right and if it is true that democracy 
cannot endure control by the lesser part, then danger follows. 

On the other hand it can hardly be denied that the new device 
gives a readier instrument with which the majority can oppress 
the minority, than is at hand in the representative system. 
Government has long been recognized as existing largely for the 
purpose of preventing such oppression, and democracy itself has 
long been viewed with alarm by those who enlarge upon its pos- 
sibilities of evil, Edmund Burke was certain that in a democracy 
the majority of the citizens is capable of exercising the most 
cruel oppressions upon the minority, and that oppression of the 
minority will extend to far greater numbers, and will be carried 
on with much greater fury than can almost ever be apprehended 
from the dominion of a single scepter. John C. Calhoun pointed 
out that the government of the uncontrolled numerical majority 
is but the absolute and despotic form of popular government, 
just as the uncontrolled will of one man is monarchy. In a deci- 
sion holding a local option law invalid. Justice MoKinstry voiced 

' Progressitf Dmoaacy, 306 . 
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the opinion of the California Supreme Court when saying: “Our 
government is a representative republic, not a simple dcihoeracy. 
Whenever it shall be transform^ into the latter — as we are 
taught by the examples of history — the tyranny of a change- 
able majority will soon drive honest men to seek refuge beneath 
the despotism of a single ruler.” * 

How reconcile the two lines of thought? By recognizing that 
the majority must rule, but that the disparities of human intel- 
ligence will always enable minorities to impel majorities, and 
that danger comes not from giving power to either, but from 
excess of power, from power uncontrolled. Upon the champions 
of direct legislation rests the burden of proving that it gives too 
free a hand neither to majorities nor to minorities. 

PnoBABLE Effects 

What is likely to be the effect of the new system upon our old 
institutions is a question of vital importance even though that 
effect be remote. Attention must be paid to tendencies because 
tendencies will in time carry us past milestones. This alone can 
justify the warmth and vigor of the fight that has been waged by 
friends and foes of the innovation. Not remembering this, it 
would be hard, for example, to understand the earnestness of 
President Taft in declaring that the effect upon the legislative 
branch of the Government is necessarily to minimize its power, 
to take away its courage and independence of action, to destroy 
its sense of responsibility and to hold it up as unworthy of con- 
fidence. “Nothing would more certainly destroy the character 
of a lawmaking body. No one with just pride and proper self- 
respect would aspire to a position in which the sole standard of 
action must be the question what the majority of the electorate, 
or rather a minority likely to vote, will do with measures the de- 
tails of which there is neither time nor proper means to make the 
public understand.” ^ 

Or observe the dictum of John S. Sheppard, Jr.: “Nothing is 
more natural than that the character and ability of our repre- 
sentatives should have deteriorated, under the tendency toward 
the ‘direct’ system. In the first place, we have not been suffi- 
ciently careful in our choice of representatives, because we have 
regarded the selection as of little consequence in view of the real 

I Ex parte Wall, 48 Cal, 279 (1874), 

* Popular Qoremment, 63. 
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power being lodged in. our own hands under the ‘direct’ plan, 
This thought has made us careless about whom we chose.” ^ 

Franldy, such opportunities for observation as have come to 
me have not presented any evidence whatever indicating such an 
effect. As a practical matter it is altogether improbable that 
unless the new system is carried much farther than has anywhere 
yet been attempted, the political ambition of capable men will 
be quenched or even discouraged. Only a comparatively small 
part of the work and the responsibility of legislators has yet been 
taken from them. Their office still brings with it plenty of chance 
for industry, and still is adorned with honors that may be petty 
and vain but are attractive. 

Everywhere the Legislatures still see the beginning and the 
conclusion of a host of proposals, many of them far from trivial. 
Even of Oregon, where the new system has probably reached its 
greatest expansion, one may doubt the accuracy of the allegation 
that the Legislature, as far as really important constructive 
work is concerned, has ceased to exist. It is true that no personal 
knowledge lets me pass judgment on Oregon, and it must I^e ad- 
mitted that those who have written of the worldngs of the system 
there seem to agree that it has made the Legislature incfScicnt, 
but a perusal of the matters that have been submitted to the 
people of that State in the course of fifteen years and have been 
approved, might well lead to the conclusion that if they ex- 
hausted the legislative capacity of Oregon, then Oregon must be 
wonderfully blessed with justice and contentment, 

If argument that the personnel of Legislatures will be seriously 
affected is somewhat far-fetched, the counter-argument about 
the men likely to take the leadership in the use of the Initiative 
and Referendum is still more insubstantial and remote. It has 
been aUegecl that through direct legislation the State will offer 
an attractive field of usefulness for such of her oitisens as do not 
care to give up their whole time to public life. Public-spirited 
oiLizens, it is said, without dislocation of business or profession, 
may and will devote a much larger share of their time than now 
to the consideration of pubhe questions. If they conceive a 
desirable step in legislation, they will not have to contrive to 
get into office and to stay there long enough to accomplish their 
ends. They have a dignified and honorable method of presenting 
to the final authority, for adoption or rejection, the best fruits of 

1 "SepreBentation iu Popular GoverninanV' Fcnim, June, 1910. 
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their labors, free from the risk of mutilation or distortion by in- 
formed, overworked, or ooiTupt Legislatures. This alone would 
be a powerful means of bringing spontaneously to the public 
service, and at no expense, a large amount of talent of the best 
possible sort for which there is now little encouragement in 
public life. This is the talent on which we should depend for the 
most serious lawmaking, and which we now have little chance to 
utilize. The Legislature will thus bo facing a reasonable and 
wholesome competition, from which the public cannot fail to 
profit.^ 

If direct legislation in any considerable degree should become 
habitual and regular, something of such a desirable effect might 
be seen, but it is quite dnlikely to take proportions of any conse- 
quence with that irregular and sporadic resort to the Initiative 
and Referendum which now seems probable. 

Less visionary appear the predictions that the new system 
will have some influence in purifying certain of the Legislatures. 
It is said to have had this effect already in some of the Western 
Commonwealths, notably that of California. This would be 
reasonable to expect, and wherever a legislative body has sunk 
into the thraldom of selfish interests and has permitted its work 
to be vitiated by improper influences or by actual corruption, it 
may well be that a greater power of direct action by the electo- 
rate will result in a raising of legislative standards. 

It does not follow that use of money in affecting legislation will 
be lessened. On the contrary more is likely to be spent, but the 
scene and the nature of the expenditure will be changed. To 
circulate petitions will cost money, much money. To shape 
opinion will cost more. Newspaper, billboard, and street-car ad- 
vertising, booldets, pamphlets, circulars, speakers, automobiles, 
headquarters — these things for an effective State-wide cam- 
paign mount well up into the thousands. Selfish interests, in- 
visible interests will find it just as advantageous to use this 
machinery as in the past they found it to use the lobby, just as 
advantageous and far more costly. 

Much cry is heard because these interests work in the dark, 
noiselessly bending Legislatures to their will. Who is so simple 
as to imagine that they can be forced into the open if the appeal 
is to the electorate? We are told that the authors of four out of 
the five Oregon referenda of 1913 were not Imown with certainty 

1 L. S. JolmBOEi TIk Imltaline, Beforendvm and Recall, W. B, Munro ed., 161, 
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if at all. The man who filed the petition against the Workman’s 
Compensation Act of that year is said to have declared he him- 
self did not Icnow who was behind the movement. Misleading 
names of imaginary organizations were used to deceive the 
voters. The opponents of the approp’iation for the University 
posed as “The Oregon Higher Institutions Betterment League.” 
A scheme for saddling a toll-road on the State was fathered by 
“A Committee of Fanners.” Chicanery like this can be per- 
petrated much more easily upon the electorate than upon a 
Legislature. The larger the multitude, the easier the deception. 
“You can fool all of the people part of the time.” 

You cannot, however, buy all the people at any time. Un- 
fortunately bribery on a large scale is occasionally found in our 
elections, but with increasing rarity, and it has become alto- 
gether abnormal. Whether in recent years there have been more 
instances of buying Legislatives than of buying electors, would 
be no easy matter to determine. Anyhow to buy enough votes 
to affect materially the result of a State-wide poll would be much 
more costly than to buy the control of a Legislature, and would 
bo usually out of the question. Therefore credit the Reforendum 
with the likelihood of gain in this particular. 

Also admit that a larger percentage of Representatives than of 
electors might be exposed to that milder form of venality which is 
bred by the prospect of direct pecuniary benefit, such as springs 
from measures to the advantage of corporations or involving 
the expenditure of public funds. Here, too, it is quite possible 
that temptation will have less of pernicious effect upon the 
electorates than it has had upon the Legislatures. 

Furthermore it is manifestly impossible to bring pressure to 
bear upon the voters in any considerable numbers — the pres- 
sure familiar to every legislator. You cannot cajole, wheedle, or 
threaten the individual voter to any dangerous extent. He has 
no reelectioE at stake. His vote will not endanger his business or 
professional income, nor cost him tho good-will of any friend. 
In this respect the plebiscite has decidedly the advantage of the 
legislative roll-call. 

On the other side of the account an entry of a less disagreeable 
nature may be made to the advantage of the Legislature. It 
concerns unwritten rules of action that involve no pains or 
penalties. A legislator, like a man of affairs, finds himself com- 
pelled to formulate for his own guidance certain tests by TriBa.-n.s 
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of which he speedily reaches decision on various classes of ques- 
tions. Perhaps unconsciously he will get into the way of opposing 
all increases of salary or favoring all proposals for home rule of 
cities. To the voter at the polls, decision has not become so 
habitual as to give occasion for any such mental standards. It is 
altogether improbable that he will be guided in the least by 
general principles. Expediency, the specific need, the impulse of 
the moment, will determine him. Surely this is no small matter. 
Our common use of language shows our intuitive sense of its 
importance, for we find few more opprobrious things to say of a 
man than that he is without principles, unprincipled. If prin- 
ciples are of such consequence in the daily relations of life, the 
individual relations, how much greater must be their need when 
the common welfare is at stake! 

In point of mechanism both sides claim advantage. The quiet 
of the poUing booth is contrasted with the turbulence of the 
assembly chamber, whereupon it is retorted that one is dead, 
the other alive. The merit of deliberation is advanced in behalf 
of each process, and each is accused of haste. The Legislature, 
blamed for enacting many bills on the closing day of a session, 
replies by ridiculing tho voter asked to mark for or against 
thirty, forty, or fifty propositions in the few minutes that he may 
stay in the booth. The psychological conditions of a legislative 
assembly are said to militate against independent judgment; 
those at the polls are said to discourage caution. Perhaps the 
charges and counter-charges about offset each other. 

There is no reason for expecting that in the long itm cam- 
paigns for and against measures will differ essentially from cam- 
paigns for and against men who stand for measures, that is to 
say, party candidates in times when there are genuine party 
differences. If this prove to be the outcome, it is not easy to see 
why one should have upon the electorate an effect essentially 
different from the other. What matters it whether you choose 
between McKinley and Bryan, or between monometallism and 
bimetallism? To be sure the issues are seldom as clear cut as 
they were in that memorable campaign, but certainly we have 
had enough experience with political issues to warrant some in- 
ference as to their relations with the suffrage. Nevertheless 
many advocates of the Referendum seem to think that somehow ' 
it will differently affect the voters. It is expected to be more suc- 
cessful in meeting many of the suffrage difficulties already so 
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familiar. We are told that the plebiscite in this new application 
will cure its own defects. It is urged that the imposing of re- 
sponsibility will develop more responsibility, that the remedy 
for the ills of democracy is more democracy, that the use of the 
ballot will instruct in its use. As the Trench proverb says, “En 
forgeant, on devienl forgeron.” Or as Emerson puts it, “Power 
educates the potentate.” The essence of this may not be doubted 
by one who does not despair of democracy. He must admit that 
Dr. Ereeman Snow was right in saying that the aim of popular 
government should be, not how best to govern the people, but 
how best to teach them to govern themselves.^ To that end the 
people should, in fact, take as large a part as possible in the work 
of governing, but when Dr. Snow says this is equivalent to taking 
as large a part as possible in legislation, “ for democracy means a 
government of law,” the logic falters. Governing and legislation 
are two different things. They are allied but not synonymous. 

Dr. Snow was writing in defense of congressional government 
and perhaps would not have carried his argument farther, but 
the champions of the Referendum use it and also err, as it seems 
to me, in confounding government and legislation, Thus an able 
writer in the “New Republic” (March 6, 1915) says that a 
measure of direct government is necessary in order to bring home 
to the people the eictent and importance of their ultimate polit- 
ical responsibility. He thinks that the sense of popular political 
responsibility and the ability to use popular political power 
wisely is strengthened less by the delegation of authority than 
by its exercise. The electorate must learn how to govern chiefly 
by virtue of its participation in the work of government. The 
conclusive argument in favor of direct government is conse- 
quently educational, The conclusive objection to a representa- 
tive or legalistic system which does not place occasional re- 
sponsibility for important legislative decisions on the electorate 
is its dubious educational effect. If a political democracy is to 
learn its business it must participate directly in the transaction 
of its busmesa. It must supplement its representative mstitu- 
tions and its constitutional forma with some method of direct 
political action, which will bring home to the people a sufficient 
sense of the stern reality of their ultimate political responsi- 
bility. 

Here, it will be seen, is the constant assumption that gov- 
1 Papers of the American Sisloiical AasocuUion, iv, 119. 
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ernment is legislation. How about the executive and judicial 
branches? If democracy is to learn its business by participa- 
ting directly in the transaction thereof, should it occasionally try 
a murder ease or a will case at the polls? Should it now and 
then by ballot issue the orders usually entrusted to the Chief of 
the Fire Department or the Insurance Commissioner or the Sec- 
retary of the Navy? 

The educational contention is academic, not practical. Such 
use as bids fair to be made of the Referendum is not likely to have 
any material effect in making better citizens. 

Demockacv oh Representative Government 
Will the system hasten advance toward the millennium? With 
their destinies in their own hands, will the people move faster 
than would their representatives toward the goal of human pro- 
gress? 

Wholly conjectural though the answer must be, history sug- 
gests at any rate probabilities. Sir Henry Maine, the great au- 
thority on ancient law, a profound student of civilizations past 
and present, of peoples Oriental and Occidental, declares it to 
be indisputable that the gi'eatest part of mankind have never 
shown a particle of desire to improve their civic conditions since 
the moment when external completeness was fiist given to those 
conditions by their embodiment in some permanent record. 
Maine further says: “The delusion that Democracy, when it has 
once had all things put under its feet, is a progressive form of 
government, lies deep in the convictions of a particular political 
school; but there can be no delusion grosser. It receives no 
countenance cither from experience or from probability. Eng- 
lishmen in the East come into contact with vast populations of 
high natural intelligence, to which the very notion of innovation is 
loathsome; and the very fact that such populations exist should 
suggest that the true difference between the East and the West 
lies merely in this, that in Western countries there is a larger 
minority of exceptional persons who, for good reasons or bad, 
have a real desire for change. All that has made England famous, 
and all that has made England wealthy, has been the work of 
minorities, sometimes very small ones.” ^ 

The result-producing minority is larger in a democracy, and 
therefore more powerful, but that it makes up a large enough 
' Popular GotiernmerU , 97 (1886). 
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percentage of the electorate under universal suffrage to sway the 
decision toward progress, merely by the number of votes, is 
altogether improbable. Rather is it likely that the minority wiU 
still now and then goad the oxen, the majority, to action. It it 
thinlcs it can more easily do this with the Initiative and Referen- 
dum than with a Legislature, it may have something to learn. 

Surely the record thus far does not encourage such hope. It 
ia admitted that in Switzerland the Initiative and the Referen- 
dum have proved more reactionary than progressive. This may 
not be said with conJidenee of the United States, but the figures 
are at any rate suggestive. Of 350 measures submitted to the 
people as a result of Initiative petitions in the course of a dozen 
years, three fifths were rejected. Of 286 measures submitted in 
all sorts of ways for State-wide vote in 1914, 58 per cent were 
rejected. No small part of those the people approved, would 
have been approved by their representatives; indeed many had 
been so approved — the constitutional amendments and ordi- 
nary laws submitted by the Legislatures themselves — as far 
as it may be assumed that submission implied approval. This 
leaves but a small number of measures actually enacted into 
law, of which we can assume that the Legislatures would not 
have approved. 

Some inference can be drawn from the experience of Okla- 
homa, a State so young that there if anywhere we should find the 
new system revolutionary. After thirteen years of its opera- 
tion, when forty-five measures had been voted on, John H. Bass 
said; “The prophecy that the Initiative and Referendum would 
lead to hasty and radical legislation has not been fulfilled.” ‘ 
After four years more of trial Blachly and Oatraan declared: 
“Not a single amendment put into operation by the people, 
except the woman suffrage amendment, is in any degree pro- 
gressive.” ® Here is no startling manifestation of popular um'cst 
or swift seizure of the chance for change. 

Broadening the inquiry, is it clear that an active share in the 
advancement of progress is a proper function of government? 
Undoubtedly government ought to protect every citizen in the 
pursuit of happiness, but ought it to pursue happiness for him? 
To try to answer these questions would plunge us into the in- 
terminable dispute between individualism and collectivism. Let 

' Southwestern Political Science Quartefly, September, 1920. 

* The Government of Olchhma, 30. 
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US escape this by going no fai’thcr than to say that if direct 
legislation does no more than incorporate into law the will of 
the mass, nothing to-day indicates that it is going to advance 
collectivism among the great part of the peoples of the earth. 

More to our present purpose is inquiry as to whether the new 
system is likely better to enact the public will than it is enacted 
by the representative system. 

Lord Acton has said that America established a pure democ- 
racy, but it was democracy in its highest perfection, armed and 
vigilant, less against aristocracy and monarchy than against its 
own weakness and excess.* 

Whether delegation of power to representatives is compatible 
with pure democracy might be questioned, but otherwise this 
characterization of what our fathers achieved is admirable. 

They had studied the lessons of history. They knew what took 
place when the populace felt no restraint. They remembered 
how the Athenians, trying the unfortunate generals after the 
battle of Arginusae, met the reminder that the citizens were 
acting in direct contradiction to the law. The citizens exclaimed 
that they were the people; they made the laws; why should they 
not have the privilege of disregarding the laws? Euiyptolomus 
and some others stood up for processes of law. “Some of the 
people approved of this,” Xenophon records, "but the greater 
part cried out that it was strange if any one would not allow the 
people to do as it pleased.” 

The statesmen of Revolutionary times knew well the merits 
of popular assemblies, particularly in New England, where the 
town-meeting had been familiar for a century and a hah; they 
also knew that although a pure democracy might be the best 
government for a small people that could meet in person, it was 
inapplicable to a great country; and they know the faults of 
popular assemblies. Rarely have these faults been displayed 
more unhappily than they were in the local gatherings that 
wrangled over the Constitution that had been drawn by the 
Federal Convention of 1787. The long harangues, the specious 
arguments, the narrow views, the mean suspicions, the rabid 
charges that so nearly wrecked the beginnings of our nation, 
furnished the best of proof that its founders were right in their 
deliberate plan to give democracy a new fom, and to arm it, in 
the phrase of Lord Acton, against its own weakness and excess. 

■ History of Freedom, 84. 
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Had the decision been taken in the town-meetings and at the 
county courts, it is altogether probable that the new Constitu- 
tion would not have been adopted. Luckily the final word 
rested not with the people but with thcii- representatives, 
gathered in State Conventions. 

To one of these representative assemblies, that of Massachu- 
setts, Fisher Ames gave the reason why democracy as it had been 
hitherto known would not meet the need. “ A pure democracy,” 
he said, “would be very burdensome, subject to faction and 
violence; decisions would often be made by surprise, in the 
precipitancy of passion, by men who either understand nothing, 
or care nothing about the subject, or by interested men, or by 
those who vote for their own indemnity. It would be govern- 
ment, not by laws, but by men. Such were the paltry democra- 
cies of Greece and Asia Minor, so much extolled and so often 
proposed as a model for our imitation. I desire to be thankful 
that our people are not under any temptation to adopt the ad- 
vice. I think it will not be denied, that the people are gainers 
by the election of representatives. They may destroy, but they 
cannot exercise the powers of government, in person; but by 
their servants they govern. They do not renounce their power; 
they do not sacrifice their rights; they become the true sover- 
eigns of the country, when they delegate that power, which they 
cannot use themselves, to their trustees.” ^ 

Observe here the definite declaration of intent to delegate 
power to trustees — the very doctrine in the very words now- 
adays roundly denounced and stoutly denied by many an advo- 
cate of direct legislation. 

Thomas Jefferson was even more positive about the capacities 
of the people. In 1789 he wrote to a Paris correspondent: “We 
think in America that it is necessary to introduce the people into 
every department of government as far as they are capable of 
exercising it; and that this is the only way to ensure a long con- 
tinued and honest administration of its powers. 1. They are 
not qualified to exercise themselves the Executive department; 
but they are qualified to name the person who shall exercise it. 
With us therefore they chuse this officer every four years. 2. 
They are not qualified to Legislate. With us therefore they only 
chuse the legislators.” ® 

* Debates of Mass, Convention of 1188, lOS, 

i Wriiinge of Thomas Jefferson, P, L, Ford ed., v, 103. 
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Tho Jefiersonian idea in our lime found expression in the 
words of one who became a Jeffersonian President — Woodrow 
Wilson. “ A government must have organs,” he says ; “ it cannot 
act inorganically, by masses. It must have a lawmaking body; 
it can no more make law through its voters than it can make 
law through its newspapers.” ‘ 

Yet the representative government that our fathers contem- 
plated, a system based upon the complete delegation of power to 
trustees who should be held to account at regular intervals, in 
the course of time became unsatisfactory to many of the people. 
The doctrine of trusteeship was early attacked by those who 
v/anted to substitute the doctrine of agency, With the fall of the 
Whigs and the rise of the Democrats came the demand that the 
representative should be considered as the servant of the people, 
subject to orders at all times. 

Fault-finding gi'ew as the representative system became less 
truly representative. With the gain of population, the flood of 
immigrants, and the diversification of pursuits, more and more 
was it matter of chance whether each group of ideas or interests 
secured representation in the ratio of its size. Some groups and 
some classes often failed to have any spokesmen at all in the 
assembly chamber. The two-party system made the situation 
worse by subordinating all other questions to the one issue 
chosen for the deciding test — the iiibboleth. The views of a 
candidate on the other questions rarely affected the result of the 
poll, and so when those questions faced him as a Representative, 
he attached small weight to what might be the wishes of his 
constituents. Districts became so large that most of the voters 
had no personal acquaintance with candidates, and so could not 
of their own knowledge be confident in advance as to what would 
be the character of the representation. The voter found it hope- 
less to try to get his opinions voiced in legislative debate as a 
result of his markings upon the ballot. He could not express 
himself clearly, precisely, directly upon any public problem 
except that around whidx the campaign might be framed, and 
this was usually a national problem with no relation to State or 
local affaii'g. The matters nearest to the heart of the citizen were 
usually not involved at all in elections. 

Also the representative system came to seem more dilatory 
than was necessary. It did not keep pace with the march of 

■ ComiUutvmal Government in the U,S., 191 (1908% 
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society. Evils in the train of the factory system, of new methods 
of transportation and locomotion, of growing disparities in 
wealth, of division into classes, of corporations, of all the other 
phenomena presented by modern society, met with connetion 
delayed long after the occasion for remedy became apparent, or 
else met with no correction at all. Legislatures responded slowly, 
painfully, and imperfectly to the pressure of public opinion. 
Impatient sufferers reached the conclusion that the fathers had 
been needlessly drastic in their precautions against the whims, 
impulses, enthusiasms, and excitements of the populace, against 
the ill-advised and immature demands of transitory sentiment, 
against the hasty zeal of rash reformers. In the never-ending 
struggle between radicalism and conservatism, the radicals 
succeeded in advancing their lines. 

Of course this has terrified the conservatives. They are full 
of forebodings. They predict the speedy collapse of the repre- 
sentative system. They dread Democracy unchained. 

As usual they are unduly alarmed. Their fears are not being 
justified by what is developing. On the other hand the hopes of 
the radicals are not being realized to the degree expected. 

It turns out that the new system, though at first used exces- 
sively and needlessly here and there, is for the most part accom- 
plishing a desirable and defensible purpose. In the apt metaphor 
frequently heard, it for the most part proves to be the gun be- 
hind the door, the weapon ready at hand for emergency, Now 
for attack, again for defense, it compels or checks as the need 
may be. Its very presence without its use may bring benefits, 
if it servos constantly to remind the representatives of the people 
that whether trustees or agents, they are responsible, and that 
they must be honest, diligent, and amenable to reason. 

Also experience already shows that the system of direct legisla- 
tion, though it may usefully supplement, ought not to supplant 
and is not likely to supplant the representative system. For the 
great mass of legislation nothing better has ever been devised or 
is to-day suggested, than the representative assembly. The 
people have not the time, inclination, or capacity to handle more 
than a very small percentage of their problems. They will use 
the ballot for sporadic purposes, to supplement their Legislatures 
as the need may arise. 

Of course your ultra-conservative denies that there is any need 
of supplementing the Legislature. He thinks that if Eepresenta- 




INDEX 


G66 


Ulpian, inlerpi'otod aa to the authority 
of tho prince, 27 

Unanimity, in the early ohurah Goun- 
cila, 221; in England, 222; in Poland, 
224 

Underhill, John, disfrancliiaod for peti- ' 
lioning, 520 

Universal suffrage, 313. ^Liao see Suf- 
frage 

University representation, 270 
University of Oregon, attacked by use 
of the Heferendum, 610, 624 
Urban representation, 364, 376 
Uruguay, proportional representation 
in, 251 

Utah, adopts the Initiative and Refer- 
endum, 573 

Utrecht, Union of, whether formed 
under Constitution or oompaot, 124; 
regional reiiresentatiou in, 331 

Van Bureti, Martin, on campaign 
expenses, 421; votes aa inatruoted 
though against his judgment, 4fi6 
Vanoe, Joseph, refuses to obey instruc- 
tions, 480 

Vane, Sir Henry (Harry), as Governor 
of Massachusetts Bay, 103; first to 
advance the idea of a Constitutional 
Convention, 134 

Varnum, Joseph Bradley, and tho vote 
necessary ior Speaker, 236 
Varro, cites an ancient law, 7 
Vennont, Council of Censors in, 144, 
145; provision for amendment in, 
148, 182; ravision by Commissions 
in, 158; votes larger than majority 
in, 243; no property qualification in, 
301; oonstituonoies in, 348; and 
bribery, 418; instructions in, 453; 
tho recall in, 488, 49Q; right of peti- 
iion in, 515, 629 

Veto, tho absolute majority and the, 
238; the Relerenduiii aa a, 80S 
Virginia, beginnlnga of representative 
government in, 84 ; S tamp Act resolu- 
tions in, 118; and preredenoe as to 
ConstHutiona, 123; church covenants 
and, 125; establiahea a Constitution, 
134; puts one in forco without sub- 
mission, 142; Conventions in, 151; 
legislative power to amend in, 163; 
Bill of Rights in, 177; length of Con- 
stitution of, 178; ponalty for non- 
voting in, 217; the majority in, 237, 
245; college representation in, 272; 
property qualifications in, 207, 301, 


306; plural voting in, 30,8; litoraoy 
tests in, 324; oxolusion of the negro 
in, 325; compulsory represonlation in, 
333, conatiluoncica in, 3;i(), 352, 350; 
proportional representation in the 
Continenlal Congress urged by, 343; 
and the gerrymander, 396, 401; and 
con’upt practioea, 414; possibly 
represented in Parliament, 438; 
instructions in, 451, 452, 453, 468, 
461, 462, 4G4, 468; the recall proposed 
by, 490; and right of petition, 615, 
522 

Vocational representation. See Occu- 
pational 

Voltaire, Francis M. A, de, and tho 
States General, 60 

Voters, discriminated in Massachusetts, 
363; the capacity of, 651, 583. See 
also Intelligence 

Votes, size of. for amending Constitu- 
tions, 160; in proportion to tho 
electorate, 211; in proportion to the 
population, 321; on referenda, QIS, 
628. iScs also Majority, Miitority, 
Plurality, Veto 

Voting, in Rome and Massachusetts 
Bay, 63; in Greece, 199, 221; tho 
problem of, 211 ; in the Colonies, 316; 
by mail, 008; on referenda, 613. See 
aiso Fmnehiso, Minority lepreaenta- 
tion. Proxy, Suffrage 

Wagers, on eleclions, 420 

Wages, in Parliament, 434, 444 

Walker, Amaaa, deyiaea the use of 
envelopes in voting, 204; and the 
majority requirement in Massa- 
chusetts, 230 

Walker, Timothy, contrives to securo 
adoption of the Federal Constitu- 
tion by New Ilampshite, 142 

Walpole, Sir Robert, the democratic 
element gains force under, 430; 
liberties stagnant un.der, 535 

Ward, Rev. Nathaniel, drafts a coda 
tor Massaohusotts, 126, 141 

Warren, Joseph, and inatructions, 449, 
450 

Washington, George, receives the title 
of French citizen, 288; asks a larger 
basis for lepiesantation in the House, 
372; vetoes an apportionment bill 
by reason of fractions, 377 ; and elec- 
tion expenditures, 414; unfriendly to 
instructions, 463 

Washington, literacy teat in. 323 ; joins 



600 


INDEX 


with Orcson in the matter of a 
fishery iavv, 592; attituds toward 
meaain'es submitted in, fll5 
Watertown, raises a constitutional 
auestion in the Colony of Maaaa- 
ehusetls Bay, 9S 

Webster, Daniel, thought general revi- 
sion of the Massnehusetta Constitu- 
tion improbable, 145; and fractions 
in apportionment, 378; and the in- 
struotiona of Michigan to Caas, 473; 
changes position on the tariff to 
correspond with that of hia constit- 
uents, 501 

Wshator, Pelatiah, Credited with the 
basic ideas of the Constitution, 644 
Weed, Thurlow, critioiaes single dis- 
tricts, 381 

Weliington, the Duka of, praises the 
unrefomied House of Commons, 270 
Weils, Heibort George, characterizes 
eioctiona in England, 207, 392 
Wendell, Oliver, receives instructions, 
449 

West Virginia, the majority in, 237; 

instructions in, 455 
Wethorsfiold. See Connecticut 
Whigs, first taown as Petitioners, 516 
White, Edward Douglass, as to the ma- 
jority of a quorum, 238; on the ques- 
tion of what is a republican form of 
government, 634 

Whitelooke, Sir Bulstrode, as to dif- 
ference between ordinance and stat- 
ute, 28; says members of Parlia- 
ment represent England, 435; on 
pledges, 483 

Whitten, Robert Harvey, suggests 
method of amending Constitutions, 
163 

Wihtraed, and lawmaking, 85 
Wilberforca, William, cost of electing, 
408 

Wilkes, John, and in.struetions, 441; 
and pledges, 483; shares in develop- 
ing the power of the people, 635, 536 
William the Conqueror, and the laws o{ 
England, 66, 70 

William HI, and the Bill of Rights. 39; 
and a more liberal policy as to colo- 
nial assemblies, 111; would no^ <■.- 
dure the religious franchise, 2''’’, and 
the right of petition, 618 
W'llliam and Mary Collegi, receives 
the right to send a Bnrgejs, 272 
Williams, George, charg'U with cor- 
rupting voters, 414 


Willoughby, Woslcl Woodluiry, on 
custom in the development of law, 
IS; on sovereignly, 42, 44; as to tiio 
teat of good government, 649 
Wilmot proviso, and instriiotioua, 473 
Wilson, Henry, resignation of, raises a 
difficult eonstilutifinul question, 1.11; 
on the powDis of a Convention, 154* 
and the majority reiiuiremeut in 
Massachusetts, 229; favors popula- 
tion as llie basis of apportionment, 
303 

Wilson, Woodrow, and the nature of 
law. 5, 17; theory of, ns to tho func- 
tion of authorities, 19; and tlie sink- 
ing of the Lusitania, 50; view of, as 
to Parliaments, 07; and as to the 
function of Legislatures, IIS; and 
the length of ballots, 218; the in- 
fluenea of writings of, 544; as to tho 
need of a lawmaking body, C3I 
Winchester, Boyd, tells of the conserva- 
tive effect of tho Referendum in 
Switzerland, 605 
Windsor. See Connecticut 
Winthrop, John, and defflooraoy, 33; 
and dolpgatocl authority, 36; records 
the first Goneral Goint in Massa- 
chusetts, 97 ; discusses the nature of 
tiro government, OS, 101; dnfoats 
Vairo, 103; with his Council deelmos 
to solicit privileges from Parliainont, 
110; as to covenants and Constilu- 
tions, 125; and tho fundamonial laws 
in Maasaohusotts, 120, 127, 187; 
describes the method of oIoQtioh, 
204; on petitions, 620 
Winthrop, John, Jr., and an early use 
of tire Reforondum, 669 
Winthrop, Robert Gharlos, and tho 
vote in a .SpeaLorslrip election, 235; 
on the right of towirs and eities to he 
represented, 340 ; on petitions, 52S 
Wisconsin, the majority hr, 237; single 
districts in, 382; the gerrymander in, 
40U; voting one way in, 017 
Witoheraft, and public opinion, 546 
Witenagomot, the, and lawmaking, 13; 
described, 63; share of, in tho crea- 
tion of law, 603 

Woman suffrage, 312, 313, 320, 438, 
480 

Wooddy, Carroll Hill, analyzes Serrate 
votes from point of vierv of represen- 
tation, 369 

Woolsoy, Theodore Dwight, as to 
mhrorities and majoritrea, 265 1 on 



INDEX 


efi7 

inati'uctiona, 478; on lepresenlation, Wyoming, literacy test in, 323; atriig- 
509 file between counties of, 309 

Wortliington, Brice T. B., resigns from 
Mnrylancl Convention beoauso oi Xonopbon, and the dofiailion ot law, 3, 
instructions, 453 4; tells ot the cliaiegairl of the Athe- 

Wriglit, Xlohoi't, objeota to memorials, niiinB for the lews, 3'29 
523 

Wyatt, Sir Francis, instructed to Yeardley, Sir George, brings to Virginia 
lessen tlie legislative privilege in authority for first legislative as- 
Virginia, 89 scmbly in the new world, 87 




THE REFERENDUM 


633 


tives do not do their duty, the remedy is to replace them with 
men who will. If the Legislature is controlled, subservient, 
venal, he says the recourse is to the bar of public opinion, which 
when informed and aroused, will meet the situation. He believes 
the public conscience has already been so stirred that the stand- 
ards of legislative conduct have been raised greatly above the 
level of a generation ago. He avers that the Initiative and 
Referendum have seemnd the enactment of no measures of real 
value that could not have been secured in the old way. He 
alleges that a Legislature really representative would meet every 
need, and that such a Legislature is always within reach of the 
people. 

Here comes the most serious argument that the champions of 
the new system have to meet. If the people cannot choose 
Representatives wisely, how can they wisely decide upon meas- 
ures? It is not, however, a conclusive argument, oven if weighty. 
Legislators are neither altogether good nor altogether bad. 
However admirable the system under which they work, it is not 
perfect. Theory may soundly advise against meeting its defects 
from the outside, but we are a practical people, standing in not 
too much awe of theory, and when we want results, we get them. 
So the academic beauties of the representative system will not 
deter the people from inroads upon its doctrines if they decide 
upon the practical need, With us the people are to govern and 
they are going to have their way. This does not in reality mean 
anything like a return to pure democracy. It does mean an 
adaptation of the representative system to new conditions. 

That this adaptation is not in fact revolutionary, even in 
theory, is shown by the declarations of some at least of our 
courts. In Oregon a litigant contended that the Initiative and 
Referendum amendment abolished the republican form of 
government, substituting another fonn in its place. In reply to 
this the Supreme Couii of that State answered: “The represent- 
ative character of the government stiU remains. The people 
have simply reserved to themselves a larger share of representa- 
tive power, but they have not overthrown the republican form 
of the government, or substituted another in its place, The 
government is still divided into the legislative, executive, and 
judicial departments, the duties of which are discharged by 
representatives selected by the people. Under this amendment, 
it is true, the people may exercise a legislative power, and may, 
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in effect, veto or defeat bills passed and approved by the Legis- 
lature and the Governor, but the legislative and executive de- 
partments are not destroyed, nor are their powers or authority 
materially curtailed." ^ 

When in another case® the question reached the Supreme 
Court of the United States, Chief Justice Wliite, speaking for 
the Court, held that the question whether Oregon had a republi- 
can form of government was political and was for the judgment 
of Congress, and that until Congress acted upon any change in 
the government of Oregon, and declared it to be a violation of 
the Constitution, the Court would accept its status as determined 
by Congress when it admitted Oregon into the Union. Congress 
has virtually adjudicated the matter by admitting States with 
provisions for the Initiative and Referendum in their Constitu- 
tions. 

There can be no question that the system has come to stay. 
It is not likely in our time to be anywhere formally repealed. 
Yet its friends assume too much in drawing any favorable con- 
clusion from this. Everybody Imows it is useless to try to recall 
any extension of power to the people, whether in the way of 
suffrage or in any other direction. The likelihood is that the 
people will presently learn how far they may profitably use this 
particular power, and will limit its use thereto almost uncon- 
sciously. Aheady they are learning that they cannot wisely 
legislate on compheated or technical matters, and are inclining 
to vote “No ” on anything of the sort. Indeed reaction is carry- 
ing them in some States to the point of frowning on everything 
put on the ballot, whether complex or simple. In the course of 
the Great War interest in the subject notably declined, chiefly 
because the attention of the people was engrossed by other 
matters, but probably in pajt because the Progressive movement 
after reaching the crest of the wave in 1912, began a course 
rapidly downward. The War itself led to problems quite differ- 
ent from those of the structure and machinery of government, 
and was followed by no revival of interest in the Initiative and 
Referendum. 

I Kaddwly «. Portland, 44 Ore, 118 (1913). 

’ Pacifie Tel. and Tel. Co. j, State of Oregon, 223 U.S. 118 (1912). 
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■ oicessivoly in, 608; against delay in 
losubmittivig, 609; signatures in, 611; 
attitude toward measures in, 615; 
size of vote on moasures in, 618 
Columbia Rivet, and the Initiative and 
Referendum, 501 

Commissions, the amendment of Con- 
stitutions by, 167 

Common, law, the, 6, 22, 26; and the 
sovereign power, 42 
Commonalty, one of the parts of the 
people, 77 

Commons, the House of, origin of 
the title, 69, 76; roaches consolida- 
tion, 76; and petitions, 516, 528; and 
public opinion, 649. See also Parlia- 
ment 

Commons, John Rogers, upon propor- 
tional representation, 286 
Community interests, 280; disoussion, 
667 

Compact, the Social, 34; the Pilgrim, 
93; creating Connecticut, the, 106 
Compromise, in legislating, 283 
Compulsory representation, in Rhode 
Island, 107 ; in Virginia, 333 ; in Plym- 
outh and Massaohusetts, 334 
Compulsory voting, 215 
CondoToet, suggests group representa- 
tion, 248 

Conger, Omar Dwight, and the vote 
neoessary for Speaker, 237 
Congress, the Provincial, of Massa- 


chusetts Bay, 105; the Continental, 
and the organizing of the Slates, 130; 
and constitutional amendment, 164, 
172; and constitutionality, 106; the 
size of votes for decision in, 238; 
districts and the election of members 
of, 262, 385; and small minorities, 
285; and apportionment, 356; and 
reapportioiunent, 372; and instruc- 
tions, 460; and theories of repre- 
sentation, 606; and constitutional 
amendment, 611; and the right of 
potition, 523. See also Senate 

Conkling, Roscoe, refuses to obey in- 
atruetioiuj, 474 

Connecticut, God as Iho lawgiver in, 
9; plan of government in, 106, 107; 
and the origin of Conatilutions, 121; 
codifies, 127; used tho colonial char- 
ier, 136; attempt by Legislature to 
revise Constitution of, 140; and 
ratification of the Federal Constibi- 
tion, 142; amending in, 160, 170; 
early adopts tho ballot, 203; nomina- 
tion in, 204; election at large in, 224; 
majority vote in, 227; religious 
qualifications in, 203; property 
qualifioaUons in, 209, 305; Uternoy 
qualifications in, 323', ooustituonoioB 
in, 310, 340; instructions in, 451, 
474; the public opinion of, 490; the 
Referendum in early, 669 

Conatitution, tho Federal, tho ratifica- 
tion of, 142, 459; questions of amend- 
ment, 159, 164, 172, 238, 230 

Constitutionality, 1,31; and tho Initia- 
tive and Referendum, 576 

Constitutions, 116, 123; and Conven- 
tions, 133; submission of, fir Pennsyl- 
vania, 135; in Massachusetts, 138; 
in New Hampshire, 139; elsewhere, 
141, 603; "tinkering" with, 171: 
length of, 178; legislation in, 179, 
589; and tho Initiative and Referen- 
dum, 574. See Submission 

Contract theory, the, 34. See also Com- 
pact 

Conventions, early, and the organizing 
of the States, 133; and the amending 
of Constitutions, M5; powers of, 151; 
appraised, 186; and instructions, 
480; Federal, 613 

Cooley, Thomas McIntyre, on observ- 
anoe of the Constitution, 191; on 
the right of the Legislature to consult 
the people, 600; on the submission of 
local questions to the people, 600 



INDEX 


643 


Ooopor, Ashley, shares in framing the 
governmant of Carolina, 112 
Cooper, Samuel, reports objeelion to 
the Maasaohusatts Constitution on 
the score of unequal reprosentntion, 
344 

Copeland, Royal Samuel, announoes 
intention to change attitude by rea- 
son of a referendum veto, 477 
Coroy, Giles, and tho witehcraft delu- 
sion, S40 

Corporations, as tho soureo of Ameri- 
can forms of governmont, 83; and 
tho colonial charters, 100, 101, 227; 
and campaign contributions, 426; 
and the Initiative, S87; and the 
Referendum, 604 

Corrupt practices, in Rome, 54; in 
elections, 405; and tie Roforondum, 
604, G24 

Cortes, the early, of Spain, 59 
Costa Rica, proportional representa- 
tinn in, 251 

Cotton, Rev. John, holds civil relations 
founded on covenant. 34; makes a 
code for Massachusetts, 126, 141 
Coulangos, Fustol d«, on law in the 
ancient dty, 6; holds monarchy to bo 
comparatively recent, 27; and tho 
use of the lot, 200 

Council, tho Groat. See Great Council 
Council of Censors, 144, 176, 188 
Councils, of the church, representative 
bodies, 64, 68; colonial, 86, 95 
Counties, political mdividuality of, in 
Maryland, 361; and apportionment, 
369; rivalries between, 369; ns elec- 
tion districts, 396, 400 
Court, Parliament as a, 69 ; the General, 
of Massachusetts Bay, 97. See dho 
Judges, Judicial power, Jurors 
Courtney, Lord, favors proportional 
representation, 250 
Covenants, 34, 30, 125 
Crailt, Sir Henry, argues for university 
ropreaentation, 271 
Cretan belief as to origin of law, 6 
Groly, Herbert, believes the Initiative 
and Referendum help the minority, 
620 

Cromwell. Oliver, strives for oligarchy, 
33 ; Virginia colonists at first refuse to 
accept, 90; approves a Constitution, 
129 ; requires a property qualification, 
295 

Cromwell, Richard, tho Constitution 
disappeaiB with, 129 


Irowninshicld, Francis E., on town- 
meeting elections, 655 
luba, proportional representation in, 
251 

Cummins, Albert Baird, as to the Su- 
preme Court and the Constitution, 
192 

Cumnlativo voting, 8ce Minority repre- 
sontation 

Currie, James, on numerical apportion- 
ment, 359 

Curtin, Andrew Gregg, favors election 
of Senators on a general ticket, 
383 

Cushing, Luther Stearns, on decision by 
majority vote, 223; on iustruotions, 
479 

Cushing, Thomas, supports .John Adams 
for the instituting of State govern- 
ments, 131 ; wishes a single chamber 
for Massachusetts, 138 
Custom, the law of, 5; as a source of 
law, 10; and the courts, 21 
CuU, John, and the General Aeaembly 
of Now Hampshire, ] 13 
Csocho-Slovakia, amending Constitu- 
tion of, 167; compulsory voting in, 
218; voting age in, 288; no impoiativo 
mandato in, 447 

Dale, Sir Thomas, and the code for Yir- 
gmia, 80 

Dallingor, Frederiolc William, in eonneo- 
tion with fraotions in apportionment, 
373 

Dana, Richard, helps frame instruo- 
lions, 449 

Dona, Richard Henry, Jr,, and the ma- 
jority requirement in Massachusetts, 
220; and town-meetings, 665 
Dante, quoted, 26 

Dashiell, J, J., on the right of counties 
to be represented in the Maryland 
Legislature, 361 

Davenport, Rev. John, and the souioe 
of law, 9 

Davis, Garrett, holds an apportionment 
act constitutional in point of olection 
of members by gephral ticket, 387 
Dealay, James QuA^e, and the growth 
of American State Constitutions, 138 ; 
on tho Constitutional Convention, 
185, 186 

Dean, John Ward, and the name "ger- 
rymander," 398 

Debt, and the Referendum, 671 
Declaration of Indulgence, 38 
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Declaration of 11161113. See Higlita 

Doclarers ot law, appear, 11; the judges 
as, 23, 27 

Defoe, Daniel, tolls of the sale of scats 
in Parliament, 400 

Delaware, beginning of representation 
in, 114; puts into effect a Constitu- 
tion, 136; omits Bubiuiasion, 142; 
Conventions in, 160; amending in, 
160, 161; length of Constitution of. 
ISO; compulsory voting in, 217; an 
odd voting device in, 234; the ma- 
jority in, 242, 245; pioperty qualifi- 
cationa in, 305; literacy teat in, 323; 
constituencies in, 360; no periodical 
apportionment in, 371 

Delaware, Lord, takes a code to Vir- 
ginia, 88 

Delaware, Ohio, non-voting in, 213 

Delegates, appear in Gaul, 55; in- 
struetad in Germany, 446; and in 
Switzerland, 684 

Delegation, of legislative power, 41, 53, 
90, 376, 497, 499, 599, 630; of logisln- 
fivo detail, 581. See also Sepreaenta- 
tion 

De Lolme, Jean Louis, quoted as to 
liberty in England, S3; on thoindifter- 
onoe of voters, 582 

De Maistre, .Toaeph, on iho danger of 
too many proviaions in Constitutions, 
182 

Democracy, and the Puritans, 33; de- 
fined by Hobbes, 37; one iorm of 
government, 4.5; in Athena, 46, 51; 
Bryce's view as to, 60; non-eastent 
in Italy, 210; Kidd's view of, 317; 
oharaotoiizod by Nietzsche, 376; 
Madisoii'a view of, 456; Hamilton's 
view ot, 467; feared in the Federal 
Convention, 539; our government 
not a simple, 621; and the Heferen- 
dum, 626, 627, 632 

Democratic National Committee, ex- 
penditures of, 424 

Demosthenes, and the definition of law, 
3, 7 

Denio, Hiram, and the purpose of con- 
stitutional proviaions, 185 

Denmark, King of, forced to use abso- 
lute power, 30; proportional repre- 
sentation in, 24S, 258; no imperative 
mandate in, 447 

Denver. See Colorado 

Deputies, appear in MassachusettsBay, 
102; ropreaentativoa aa, 434, See also 
Agents 


Despot, no absolute, 50. See also 
Monarchy 

Dicey, Albert Venn, on tho legal aspect 
of represontation in Parliament, 4.36; 
on the modern relation hotwoon pub- 
lic opinion and legislation, 637 

Dickinson, John, wishes tUo suffrage 
restricted to freeholders, 302 

Dionysius of Halicarnassus, and tlio 
laws of Rome, 7 

Direct legislation. See Initiative and 
Heferendum 

Direct primary, the, 206 

Dispensing power, the, 29, 38 

Districts, and propoi tional representa- 
tion, 269; floating, 377; and .appor- 
tionment, 380; effcol of growth of, 
631 

Dithmarschen, early representation in, 
57 

Divine orlgm of law, 6; right of Kings, 
38, 39 

Dixon, Luther Swift, on the right of the 
Legislature to consult the people, 600 

Dodd. Walter Fairleigh, holds the Con- 
vention to be independonti 166; as to 
unimportant constitutional ohanges, 
IM: appraises tho Constitutional 
Convention, 186; as to oompotiiig 
proposals submitted to tho people, 
592 

Dominican, Order, the, said to have 
affected reprosontnlion in Parlia- 
ment, 332 

Dongan, Thomas, brings instructions 
for a general assemlrly in New York, 
111 

Dorr, Thomas Wilson, agitates for tho 
reform of suffrage in Rhode Island, 
304 

Douglas, Stephen Arnold, holds an 
apportionment act unconstitutional 
in point of election of members by 
general ticket, 387; obeys instrue- 
tions, 471 

Doyle, John Andrew, quoted aa to 
Maryland, 100 

Drafting, of measures submitted by use 
of tho Initiative, 577 

Dred Scott decision, the, and sover- 
eignty, 43 

Duane, James, raises the question of 
tho basis ot representation in Con- 
gress, 343 

Dudley, Joseph, and tho suspension of 
the General Court in MassaohusetlS, 
lOS 
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Dudley, Thomas, and the codifying of Eliot, Samuel, Iiolpa frame instructions, 
fundamental laws in MasBaohusottB, 449 

12a Eliaibolh, rarely amnmons Parliament, 

Duguit, Leon, advooates group repro- 81 
seiitation in Franco, 277 ; favors dec- Bllmvorth, Oliver, would restrict the 
tion by general ticket, 389 suffrage to taxpayers, 302; on in- 

Dupriez, Leon, on compulsory voting structions, 461 
in Belgium, 216 Ellwood, Charles Abram, defines public 

Dutch. See Holland opinion, 542 

Emergency measures, and the Refer- 
East India Company, eomplains of a endum, 606 
petition, 51G Emerson, Ralph Waldo, a description 

Eaton, Alien Hendorahott, as to the of law by, 19 
worlting of the Initiative and Refer- Emory, Henry Crosby, on tie reason 
endum in Oregon, 591, 694, 812 for constitutional safeguards, 495; on 

Eaton, 'William Wallace, would neither the fnaotion of a representative, 607 
obey instructions nor resign, 474 Endlcott, Captain John, settles at 
Edmund, and the Witan, 65 Salem, 93 

Educational representation, 270; quali- England, custom as law in ancient, 13; 


flentions for the aulfrage, 322; value 
of the Referendum, 62S 
Edward I, and the forma of laws, 65; 
first real Porliament asaembtod by, 
72; and the enacting power of the 
King, 77 

Edward III, Groat Councils under, 28; 
two Estates united under, 78; the 
neoeasiliaa of, compel summoning 
many Parliaments, 78; the drafting 
of permanent statutes under, 79: and 
the distinction between statutes and 
ordinances, 80 

Edwards, Nininn W., obeys instruc- 
tions, 471 

Edwards, Eev. Thomas, on the relation 
between people and Parliament, 33 
Egoria, a goddess legislator, 0 ’ 

Egerton, Thomas, instancoa lawmalong 
by judges, 22 

Egmont, Lord, on instructions, 436 
Egypt, no imperative mandate in, 
447 

Eighteenth Amendment. See Prohibi- 
tion 

Elections, in Rome, 54; in Plymouth 
and Massaohusetts Bay, 103; meth- 
ods of, 109 el sqq . ; in England char- 
acterizod by Wells, 207; indirect, 
208; size of votes for decision of, 226; 
corrupt practices in, 405; expenditure 
in, 421; and theories of representa- 
tion, 438; and the ascertainment of 
publio opinion, 661. See also BaUot, 
Votes, Voting 
Electoral colleges, 211 
Eleotorato, disoriminated from the 
people, 570 


Coke’s division of laws of, 22; history 
of early lawmaking in, 27; strugglo 
against regal power carried on by 
minority in, 33; and absolutism, 38; 
develops Tepresentetive government, 
63; lawmaking system of, coutrasted 
with American, 120; famous docu- 
ments ol, ns precedents, 125; the 
Puritans and fmrdamaatal law in, 
127 et sqq . ; Vane suggests convention 
in, 134; consulting the people in, 141; 
Parliament can change Constitution 
in, 166, 176; seorooy of the ballot in, 
202; and the caucus, 206; elections 
in, oharnotorizod by 'Wells, 207; tire 
majority in, 222, 227; proportional 
roprosontation in, 250; cumulative 
voting in, 257 ; the unroformod Parlia- 
ment said to have been reproaenta- 
tive in, 270; university representa- 
tion in, 270; plural voting in, 272; 
property qualification in, 295; be- 
ginning of movement for political 
equality in, 319, 321; regional repre- 
sentation in, 331, 367, 380; recognizes 
numborg, 336; districts in, 388, 391; 
corrupt practices in, 406, 423, 428; 
betting in, 421; representation as 
agency in, 434; instmetions in, 436, 
439, 464; pledges in, 483, 480; the 
recall in, 491; the independence of 
legislators as viewed in, 492, 499; the 
nation, not the locality, to he repre- 
sented in, 600; petitions in, 614, 516, 
529; the people and Parliament in, 
635; publio opinion and legislation 
in, 645, 649; mass voting in, 663; and 
the Eoforendum, 602 
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EpMaltos, and nnaai-ropresGntativo na- 
ture of juiy courts, 52 
" Essex Ecsidt, The,” urges roprosenta- 
tion on tlio basis of numbers, 344 
Eslatos, in Franco, 60; "the Three,” 
73; four in , Sweden, 74; representa- 
tion. by, 289 

Estates Genei'al, the, in France, 6Q 
Eathonia, amending Constitution of, 
IBS; no imperative mandate in, 447 
Ethelbert, and the Witan, G5 
Etruscan belief aa to origin of law, 6 
EursTptolemUB, stands up for processes 
of law, 629 

Everett, Edward, on the duty of legis- 
lators in relation to constitutional 
omondmenta, 165 

Expenses, in matter of nomination, 
207; oampaign, 421; of the Referen- 
dum, 610, 023 

Experience, the basis of American 
Constitutions, 114 

Family tepresentation., 272 
Pantosme, Jordan, early uses the name 
Parliament, 67 
Fasoisti. See Mussolini 
Federalist, the, and the lessons of ex- 
perieneo, 116; and the disregard of 
Constitutions, 188; and roproaenta- 
tion of classes, 273; and representa- 
tion in England, 335 
Federations, and representation, 370 
Fenton, Reuben Eaton, aeta under 
instructions, 474 

Ferrara, Council of, unanimity re- 
ciuitedin, 221 

Ferroro, Gugliebno, dcsoribes debase- 
ment of Roman politics, 54 
Feudal system, the, and delegated 
autliority, 68; representation an 
incident of the, 319 

Filmer, Sir Robert, on judges as iaw- 
makera, 22 ; on petitions, 516 
Finland, proportional representation in, 
249 

Fiska, John, on delegated power in 
MassBobuaetts, 450 
Fiume, group representation in, 274 
Floating diatriots, 377 
Florentine Ropublio, representation of 
guilds in, 273 

Florida, vote larger than majority in. 
245; betting in, 420; instructions in. 
465 

Flower, Roswell Pettibone, and minor- 
ity representation, 251 


Folkmoot, the, brought into Britain 
from Germany, 63 

Folkways, as the source of law, 10. 
See alia Mores 

Ford, Henry Jones, theory of as to 
origin of English representative 
institutions, 332; on the nature of 
representative government, 405 
Ford, Thomas, and the question of 
instrucUons in early Bliiiois, 4C6, 
471; desoiibos a system of voting, 
554 

Fort, John Franklin, as to districts in 
New Jersey, 394 

Foullre, William Dudley, on the abso- 
lute majority in doliberalive as- 
semblies, 283 

Fox, Charles James, recognizes public 
opinion, 636 

Fractions, in apportionment, 370 
Frames of Government, appear with 
the Revolution, 130 
France, eltect of codes in, 13; King of, 
demanded to use absolute power, 30; 
"sovereignty” coined and worked out 
in, 30, 31; influence of Soussoau on, 
34, 40; early loprosontation in, 66, 
67, 60; amending Constitution of, 
16C, 170; instability of Constitution 
of, 174; indivoot election in, 208; 
second election in, 215; second olee- 
tions and plurality in, 232; propoi-- 
lional representation in, 249; family 
aa basis of voting in, 272: roprosonta- 
tion of guilds in, 273; group represen- 
tation in, 278; voting age in, 288; 
property qrmiiSoation in, 297; ra- 
gional rcpreBOntalion in, 331; dis- 
tricts in, 387, 390, 394; gerryman- 
dered, 309 ; the imperative mandate 
in, 446, 490; the right of petition hi, 
629; mass voting in, 563 
Franchise, tests, 287; extension of, in 
Englani 298; in Japan, 310; in the 
United States, 321. See alsa Suffrage 
Frankisb government, 67 
Franklin, Benjamin, argues suooosa- 
fuily against property qualifloations, 
302; suggests money contributions 
as basis of repiesentation, 342; aids 
the compromise on representation by 
ooneiliatory efforts, 356; and the 
recall in Penusylvania, 488 
Frederick the Great, on monarohs and 
republioBi 45 

Fradeiiok II, legislative activity of. 

78 
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Trooliolder, moaning of, 298; in New 
York, 304 

Proeman, moaning of, 289, 298 
Freoman, Edward Auguatus, on repre- 
aontatiyo govcrnniont and the ancient 
world, 52; on the dovelopmont of 
Parliament, 75 ; on the relative merita 
of daaaee, 321; on bribery, 403 
Fundamental law. iSeo Conatitutiona 

Gambetta, Leon, anggeats eieetion by 
general ticket in France, 387 
Gardiner, Alfred George, gives group 
diaeipUne as a reason for the negli- 
gible influenoe of Labor members, 
285 

Gardiner, Bialiop, sent to tire Emperor 
to get money for olootion purposes, 
405 

Gardiner, Samuel Rawaon, aa to 
Cromwell’s purposes, 33 
Gardner, Henry J., and a passionate 
LogWaturo, 189 

Garrison, William Lloyd, and petitions 
in Masaaohusetts, 628 
Gaul, representation appears in, 6S 
General ticket, in elections, 249; and 
apportionment, 383 ; for members of 
Congress, 385 ; for members of Parlia- 
ment, 388; arguments for and 
against, 389 ; for presidential electors, 
401, (See also Proportional lopre* 
sentation 

Geograpliioal representation. iSee Re- 
gional 

George I, legislation against corrupt 
practices begins under, 400 
George III, proclamations creating law 
declared iUogal mider, 39; property 
right in boroughs aoknowlodged in 
the time of, 406; the public will 
under, 636, 637 

Georgia, representative assemblies and, 
114; provides for amendment of Con- 
stitution, 148, 160, 160 ; legislation in 
Constitution of, 170; compulsory 
voting in, 217; majority vote in, 237, 
244; property qualification in, 300, 
301, 303; no plural voting in, 308; 
constituencies in, 354; oath as to 
bribery in, 418; publicity for eam- 
paigu expenditure in, 426; a Senator 
of disregards instructions, 469 ; recall 
of Senators opposed by, 400; early 
requirement of the Initiative in, 572; 
voting one way in, 617; size of vote 
on a measure in, 618 


Germany, effect of codes in, 13; discus- 
sion of codes in, 15; political methods 
of tribes of, 66; amending Constitu- 
tion of, 167 ; second oleetions and the 
majority in, 232; the vote on a rofer- 
cnduiu in, 242; proportional repre- 
eoiiiatlon in, 249, 258; representation 
of guilds in, 273; grovip representa- 
tion in, 2S6; equal voting power in, 
318; universal suffrage in, 320; re- 
gional representation in, 331, 371; 
the imperative mandate in, 446; the 
Initiative and Referendum in, 666, 
COS 

Gerry, Elbridge, and the gerrymander, 
397; and instructions, 450, 460; as to 
constitutional amendment, 513 ; aa to 
the excess of democracy, 639 
Gerrymander, the, 396 
Gibbon, Edward, on the laws of the 
MahommedanB, 7; on the effect of 
the secret ballot in Rome, 202 
Giles, William Brand, refuses to obey 
instructions, 464, 468 
Gilmer, Thomas Walker, wishes to cen- 
sure Adams for presenting a petition, 
527 

Gladstone, William Ewart, and the 
Corrapt Praotioes Act, 411 
Glynn, Sergeant, and instructions, 441 
Gneist, Rudolf, on assemblies in the 
Dark Ages, 56 

Ooooh, Robert K., tells of tho argument 
in France for family voting, 272 
Goodnow, Frank Johnson, on the 
danger of locality representation, 391 
Gordon, Lord George, and the right of 
petition, 618 

Gordon, William, quotes John Adams, 
148; on tho relation between con- 
stituents and their agents, 454 
Gorham, Nathaniel, asks a larger basis 
of representation in the House, 372 
Gosaell, Harold Foote, studies non- 
voting, 212 

Government, the forms of, 37, 45; the 
republican form of, 147, 633 
Grammar, John, devises a successful 
guide for voting, 564 
"Grandfather Clause," the, 324 
Granville, Mass., remarkable discus- 
sion at town-meeting of, 666 
Gray, John Chipman, and judge-made 
law, 24; and tho majority require- 
ment in Massachusetts, 228 
Great Council, origin of tho, 66; de- 
velopment of the, 77 
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Greece, beliefs in aa to origin of law, 6, 
7; gonna of repreasntativa govern- 
ment in, 51; equal voting power in, 
318; repreaentativea repioacni the 
nation in, 447; the demoraaoioa of, 
C,30, See Athens, Sparta 
Greeley, Horace, suggests triple dis- 
tricts for New York Senators, 381 
Green, John Richard, on Magna 
Cbnrta, 14 

Greene, William B., on the powers of a 
Convention, 152 

Grenville, Lord, and the manipulataon 
of English constituencies, 407 
Grievances, redress of. See Petitions 
Griffith, Elmer Cummings, and the 
Gerrymander, 395 

Groner, Duncan Lawrence, and the 
right of the negro to vote in Virginia 
primaries, 325 

Grots, George, ns to the laws of Solon, 
10 ; favors the secret ballot, 202 
Group, sovereignty as a, 45; representa- 
tion in Italy, 274, 447; phenomena 
and franchise tests, 287; pressures, 
543, Sas also Minority, Oocupational 
Guilds, as a source of American law- 
making, 84; represented in the 
Middle Ages, 273 

Guizot, Francois P. G., on sovereignty, 
43, 44; on the States General, 60; and 
the reasons for franchise tests, 306 

Habeas Corpus Act, and the origin of 
Constitutions, 125 

Halo, Sir Matthew, and the beginning 
of Parliaments, 70 

Hale, Nathan, defends equal numerical 
representation for cities, 306 
Hales, Sir Edward, the collusive action 
against, 38 

Eallam, Henry, on the dispensing 
power, 20, 30; on the suspending 
power, 38; on the assemblies of Louis 
the Debonair- 58; and the beginning 
of ropresentaticn, 70 
Hallett, Benjamin Ptankliu, on the 
powers of a Convention, 163 
Halstead, 'Williain, moves that the 
States be required to elect members 
of the House by districts, 386 
Hamilton, Alexander, by threat coerces 
New York to adopt the Federal 
Constitution, 143; and the repre- 
sentation of classes, 273; reoeives the 
title of French eitizen, 288; on the 
relation between constituents and 


represontativofl, 457; opposes power 
to recall Senators, 4110; on the 
Athenian assembly, differs from 
the Now England Federalists on the 
tariff, 501; on divisions in Iho com- 
munity, 639; cliaraotcrizos the peo- 
ple, 539 

Hammond, .Tabez Delano, aa to dis- 
tricts in New York, 381 
Hammurabi, the code of, 12 
Hancock, John, and tiro framing of tha 
Massachusetts Constitution, 138; 
and the adoption of the Federal Con- 
stitution, 142; receives iiiatruotions, 
449, 454 

Hanseatic League, ropresentatiou of 
guilds in, 273 

Hare, Thomas, on repreaentstion. 107 ; 
works out a system for proportional 
elections, 248, 268 

Harris, Ebanezer, sues for libel in a pe- 
tition, 529 

Harrison, Benjamin, on gerrymander- 
ing, 401 

Hartford. See Connecticut 
Hatseii, John, on the light of petition, 
518 

Hawley, Joseph, and instructions, 460 
Hearn, William Edward, theory of as 
to imlitical rights of the ancients, 63; 
on the representative system, 493 
Heath, William, on Uio relation be- 
tween constituents and roprosonta- 
tives, 459 

Hegel, Georg W^illiolm Friedrich, favors 
classes for the basis of representation, 
278 

Hendrick, Burton JosBo, desetibos sig- 
nature getting in Oregon, 611 
Henry 11, the King oousos to bo domi- 
nant with reign of, 04; asaossea the 
Saladin tithe through roprosentatives, 
70 

Henry HI, perhaps first to exerciso sus- 
pending and dispensing powers, 20; 
and development of Parliament, 72; 
the Great Council gains under, 77; 
legislates independently, 78 
Henry IV, the Commons begin ap- 
proval of petitions under, 80; peti- 
tions under, 514 

Henry V, the dispensing power and, 
29 

Henry VI, bills begin under, 80; the 
first disfranchising statute passed 
under, 295 

Heniy VII, the assenting right of Com- 
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Kona and Lords assiinilatod under, 
80 

Henry VIII, lawmaliing of, by proda- 
niation, 30; Parliamonl becomes al- 
most negligible under, 80 
Henry, Patrick, and the Virginia Stamp 
Act resolutiona, 118; doubts possibil- 
ity of agreement on constitutional 
amendments, 171-; perhaps first urged 
representation on the basis of num- 
bers, 343 ; and the gerrymander 
against Madison, 39G; on instrue- 
tiona, 458 

Herodotus, on the laws of Athens, 20, 51 
Hill, David Bennett, proposes compul- 
sory voting for New York, 217; advo- 
cates minority representation, 251 
Hill, David Jayne, on the intent of con- 
stitutional government, 48 
Hinomar, Archbishop, preserves a 
sketch of the Frankish government, 
67 

Hindu belief as to origin of laws, 6 
Hoar, George Frisbie, ns to the relation 
between representative and constit- 
uent, 490 

Hobbes, Thomas, and the definition of 
law, 4; and the covenant theory, 34; 
and delegated authority, 38, 42, 600; 
and sovereignty, 193; and the minor- 
ity, 226. See also Leviathan 
Hoch, Homer, brings into Congress tho 
question of excluding aliens from 
ropresoutatioa, 367 

Hoffman, Jolm Thompson, recom- 
mends a oommittee to propose con- 
stitutional amendments, 157 
Holcombe, Arthur Norman, on the 
Council of Censors In Vermont, 145; 
points out that the elootorata is not 
the people, 670 

Holland, imposes autocratic rule on 
New Amsterdam, 110; effect of the 
rsquii-emeut of unanimity in, 222. 
alsa Netherlands, Utrecht 
Holland Land Company, and the effect 
of Its deeds upon the suffrage, 304 
Holland, Sir Thomus Brsldne, and the 
nature of law, 5; ns to sovoreiguty, 43 
Holmes, Oliver Weudell, Jr., holds the 
growth of law to be legislative, 23; 
on the right of the Legislature to con- 
sult the people, 499, 600 
Holst, Hermann Edouard von, found 
limits to powers of Conventions, 155; 
as to raising the question of constitu- 
tionality, 194 


Home rule, 510 

Honorius, orders resumption of assem- 
blies in Gaul, 55 

Honker, Edward, describes suffrage 
abuses in South C.srolina, 308 
Hooker, Itev. Biohard, and the defini- 
tion of law, 4; and the origin of laws, 

8 . 

Hoveden, Roger de, and tho beginnings 
of representation, 70 
Hucbald, describes the Saxon form of 
government, 6fi 

Hughes, Charles Evans, forces a Legis- 
lature to comply with the Constitu- 
tion, 189 

Hume, David, quoted as to despotism, 
50; says government is founded on 
opinion, 640 

Hungary, legislative freedom from con- 
stitutional limitations in, 166; no im- 
perative mandate in, 446 
Huntington, Edward Vermilye, and 
fractions in apportionment, 378 
Hutchinson, Thomas, answered by the 
House in Massoohusetts, 116, 117; 
on potitions, 622 

Hyde, Benjamin D., argues for plurality 
choice in Massaohuaetts, 230 

Iceland, may have begun genuine ropre- 
sontution, 58; proportional ropreaen- 
tation in, 251 

Idaho, no property qualification to bo 
required in, 303; instructions in, 465; 
seporate ballot for constitutional pro- 
posals in, 619 

llbert, Sir Courtenay, as to date of de- 
parture from local representation, 336 
Illinois, amenduig Constitution in, 162; 
minority representation in, 252; fails 
to reapportion, 376, 376; fractions in, 
377; the gerrymander in, 401; oath as 
to bribery in, 419 ; campaign expendi- 
ture in, 424: instruetions in, 454, 455, 
466, 471 ; attempt to penalise pledges 
in, 485; the voters to pass on debt 
measures in, 571; a toferondum up- 
held by Supreme Court of, 697 
Illiteracy, and the suffrage, 322 
Imperative mandate, the, 445 
Independence, of legislators, 492, 
See otso Theories 

India, proportional representation ip. 
261; group representation in, 274; 
property qualification in, 296 
Indiana, attempt by Legislature of to 
revise its Constitution, 140; Convsn- 
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tiona in, 150; amondnicnts in, 162, 
167; lofiiBlation iti ConstUuUon of, 
179; tho mtyorily in, 237; the gerry- 
mander In, 400; inatriictioiis in, 454; 
platform planka in, 563; and the 
referendum, 600, 601 
Informing the voter, 428, SS2 
Inhabitants. .Sec Aliens and Residence 
Ini, and Saxon lawmaking, 65 
Initiative and lleferondum, and the 
Constitutional 166; and the size of 
votes, 243; and community diaeus- 
sion, 557; the, 503. See also Refoien- 
dum 

Innovation, in matter of laws, 13 
Insanity, and the franchise, 287 
Instructions, invited by Mai'vell, 434; 
under Walpole, 436; tho doctrine of, 
439; in America, 448; in Congress, 
460; in Switzerland, 564; in Massa- 
chuaetta, 670 

lutelligonco, and voting, 214; testa, and 
the suffrage, 326, 328 
Iowa, vote larger than majority in, 
344; basis of apportionment in, 364; 
roapportionment in, 371; fractiona 
fn, 377 ; inatniotions in, 455 
Iraq, indiroot election in, 209 
Ireland, power to amend Constitution 
of Pree State in, 168; proportional 
representation in, 251, 268; univer- 
sity repreaentation in, 271; equal 
voting power in, ,318; tho Initiative 
and Heferendum in, 560 
lalo of Man, may have begun genuine 
representation, 58 

Italy, Parliament free from constitu- 
tional limitations in, 166; indirect 
election in, 210; proportional repre- 
sentation in, 260; huge constituen- 
cies in, 203; plural voting in, 272; 
group representation in, 274; pro- 
perty qualification in, 297 ; aboKtion 
of general suffrage in, 322; districts 
in, 388, 394; no imperative mandate 
in, 446, 447 ; the right of petition in, 
519, Sec aho Mussolini, Roma 
laatd, Ralph, on inatruotions, 461 

Jackson, Andrew, vetoes a hiU because 
unconstitutional, 192; in conneotiou 
with instructions, 468; a despot, 639 
Jackson, William, and petitions in 
Massaohuaetts, 528 

James I, and absolutism, 31, 81; 

transfers tho Plymouth patent, 92 
Jamas II, denounced by the Bill of 


Eights, 38; tho royal pretrasiun un- 
der, .38; and rcprosoiitation in New 
York, 110; ronouuced by n Conven- 
tion, 1.33 

James, Sir Henry, attnclcs univoreity 
representation, 270 

James, I/ord, on tho right of tho Labor 
Party to provide wages for tnembei'S 
of Pailiamcnt, 444 

Jameson, John Alexander, on tho 
powers of a Convention, 154; on tho 
distiuution between ordiiuiry and 
fundamental laws, 288; on inatruo- 
tions, 480: on the amendment of laws 
ratified by the people, 597; as to 
delegation, 000 

Japan and representative institutions, 
63; proportional representation in, 
258; and families as basis of voting, 
272; property qualification in, 297, 
3i0; districts in, 389; lets candidates 
send letters to voters gratis, 430: no 
imperative mandate in, 447 

Jariiigan, Spencer, votes as instructed 
though contrary to his judgmout, 472 

Jay, John, Virginia proposoB to in- 
struct, 456 ; on instructions, 45S 

Jebb, John, supports tepresuntation by 
numbers, 335 

Jefferson, Thomas, and otitioism of 
Marshall, 23; denies tho right of tho 
Icgifllsting body in Vii'ginia lo estab- 
lish a permanent Clonstilulion, 135; 
convincocl that ns society renews it- 
self, it should have the chance to 
revise its inslitutions, 151; on tho 
power of tiro Lcgislnturo to amend, 
163; on changoB in laws and Consti- 
tution, 173; refuses to obey tho 
Supreme Court, 192; and the offoot 
of a single vote, 220; objects to tire 
property qualification, 301; objects 
to counties as tho basia of representa- 
tion, 352; and election expenditures, 
415; ns to tho popular voice, 539; 
and constitutioaaUtyi 576; as lo the 
capaorties of tho people, 630 

Jenkh, Joremiah Whipple, on tho right 
of minorities to he hoard, 265 

Jeiminga, Samuel, agrees that West 
New Jersey shall have an aesembly, 
112 

John, yields Magna Charta, 71; and 
the right of the Groat Council to 
advise and consent, 77 ; and the right 
of petition, 614 

Jones, Chester Lloyd, on repiesenta- 
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tion in the Ebodo Island Legislature, . 
34S I 

Judges, and lawmaking, 21; and tbej 
common welfaro, 184; and the con-' 
stilutionality of legial.ation, 191 | 

Judicial power, in Massachusetts Bay, 
36; in Athens, 51 ; in Saxon times, CS; i 
and the legislative branch, 184 
Jugo-Siavin, amending Constitution of, ' 
108 

Julian, George 'Wasliington, tells of the 
effeot of censure upon Sumner, 486 
Jupiter, and the origin of law, 6 
Jurors, as representativeB, 69; and 
election, 294, 319 

Kansas, amending Constitution in, 
162; counties and apportionment in, 
389; singlo districts in, 384; instruc- 
tions in, 455 

Kant, Emanuel, definition of law by, 3 
Keeler, Thomas, charged with corrupt- 
ing voters, 413 

Kemble, John Mitchell, as to the early 
forms of legislative business in Eng- 
land, 64 

Kendall, Amos, and the property 
cjualifioation, 309 

Kent, James, urges favoring tha rural 
population, 365 

Kentuoliy, Conventions in, 150; amend- 
ing in, 162; length of Constitution of, 
179; legislation in Constitution of, 
179; voice-voting in, 203; indirect 
election in, 208 ; the majority in. 237, 
242, 245; and the property qualifi- 
cation, 303; numerical apportion- 
ment in, 359; fractious in, 377; single 
districts in, 380 ; the gerrymander in, 
397; oath as to bribery in, 419; atti- 
tude of Senators from, on opinion 
and instructions, 406, 472, 476; and 
the Eefsrendmn, 571, flOl 
Kidd, Benjamin, on the native equality 
of all men, 317 

Kieft, William, and the beginning of 
representative govemment in New 
'York, 109 

King, Edward, sued for libel in a peti- 
tion, 629 

King, Rufus, and instructions, 459, 
460 

King, Willinni Rufus de Vane, obeys 
instructions, 4G9 

Kings. See Lawmalcing, Monarohs 
Kleisthenes, takss the people into part- 
nership, 51 


Know-Nothing party, hoslilo to includ- 
ing aliens in the basis of representa- 
tion, 347, 363 

Koran, the, as a fundamental code, 7 
Korea, Joh«, as to the duty of a Con- 
gressman in the matter of constitu- 
tional amendments, 511 

Labor party, the, in Parliament, 285 
Lamar, Lucius Quintus Cinoinnatus, 
refuses to ol>oy instructions, 474 
Lambert, John, presents a Constitution 
to Cromwell, 129 
Landagemeiude, the, 564, 585 
Lanadowne, the Marquis of. advocates 
the Referendum, 602 
Lansing, John, Jr,, wishes power to re- 
call Senators, 489 

Law, the definition of, 3 ; the source of, 
6; Aristotle on, 48; in Rome, 62; and 
public opinion, 540, 648 
Lawmaking, the beginning of, in Eng- 
land, 13; and the sovereign organ of a 
State, 17; by monnrehs, 27, 516; by 
assemblies, 61 ; nature of early Eng- 
lish, 68; the power of, in Mnssachu- 
sotts Bay, 99; colonial, IIS. See aUo 
Initiative and Reieicndum, Legisla- 
tion, Legislature, Statutes 
Lawyers, might have been an Estate, 
74 

Leadership, political, 207; the legisla- 
tive functions of, 650; and the Initia- 
tive and Referendum, 020 
Leaseholders in New York, and the 
franohiae, 304 

Leolqr, William Edward Hartpole, and 
inetruollons, 436; and public opinion 
in the eighteenth century, 635 
Legal Tender decision, the, and sover- 
eignty, 43 

Legislation, Savigny's view of the 
province of . IS ; in Constitutions, 170 ; 
the purpose of, 482; the people not 
qualified for, 630. See ako Lawmak- 
ing, Legislature 

Legislators, Rousseau on, 16 ; the task of, 
18; and the observance of Constitu- 
tions, ISO; and proportional repre- 
sentation, 263, 282 ; and instructions, 
477; and constitutional amendments, 
511; Winthrop'a view of independ- 
ence of, 521; and constructive 
thought, 548 ; and public opinion, 554; 
and the Referendum, 601, 604, 622; 
contrasted with the voters, 613; ca- 
pacity of, 615. See also Theories 
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Louialahiro, and Stato, discriminaled, 
41 ; the iiaturo of the, 120, 203; Con- 
atitnUons and the, 140; Convontiona 
and the, 151; effect of diatrustof the, 
182; propoaala to rcatnot or aboliah 
the, 180; judicially critioiaed, 193; 
voting in the, 241; and momorials, 
488; the duty of the, 498; and parti- 
aanahip, 631 ; petitiona and the Maaaa- 
ehusetta, 631; and popular vote by 
uae of the Initiative, 676; and the 
Referendum, 599, See also Occupa- 
tional ropieaentation. Submission 
Leigh, Benjamin Watldna, and inatruc- 
tiona, 4C8 

Lennea, Nels Johann, on mental inferi- 
ority, 329 

"Leviathan, The,” 36; quoted by 
Holmes, 500. See also Hobbes 
Lewia, Sir George Cornowall, describea 
representative government, 198; and 
the roaaon tor the majority require- 
ment, 223, 226; on Cioero'a view that 
citizena ahould bo weighed, 319j on 
the relation between a member and 
hia constituents, 441, 503 
Libellous petitions, 629 
Liberties. Sea Body of 
Liberty, in England and in the United 
States, S3 

Lieber, Francis, and the definition of 
law, 4, 6; and codes, 16; as to judge- 
made law, 23; opposes eleotion of 
members of the House by general 
ticket, 386, 389; on the doctrine of in- 
structions, 477; on representation, 
494; on publio opinion, 601 
Lilbnrne, John, maintains the sover- 
eignty of the people, 33; proposes 
Constitutions, 128; and submiaaion 
to the people, 141 

Lilly, William, on the effect ot the 
aingle-diatrict system in Pennsyl- 
vania, 393 

Limitadon of power, 41 
Lincoln, Abraham, ignores Taney’s 
opinion as to constitutionality, 192; 
obeys instructions, 471; as to publio 
sentiment, 581 

Lincoln, Charles Zebina, as to the be- 
ginning of representative government 
in New York, 109; on the powers of 
Conventions, 166; on the history of 
proposals of amendment in New 
York, 170 

Lindsay, William, refuses to obey in- 
struotions or to resign, 473 


Lippman, Walter, and publio opinion, 
657, 558 

Liquor. Sec Corrupt pnioticcs. Prohibi- 
tion 

List ayateraa for proportional roproaon- 
fcation, 257 

Literacy, and the suffrage, 322, 359 
Livingston, Gilbert, wiahea power to re- 
call Senators, 480 

Livingston, Peter R., on the powers of 
Conventions, 151 

Livingston, Robert R„ proposes power 
to recall .Senators, 489 
Lloyd George, David, proposal by, leads 
ministry to go to the people, 538 
Lloyd, James, defeats John Quincy 
Adams for the Senate, 463 
Locality representation, effect of, 3S3, 
391, 606. See also Districts, Regional 
Looke, John, and delegated power, 40 ; 
shares in framing the government of 
Carolina, 112, 130; and sovereignty, 
198; and the majority, 223, 225 
Lodge, Henry Cabot, and the vote nec- 
essary for President of the Senate, 
235; on instructions, 481; explains 
Webster's change of position on the 
tariff, 601; on the decision of refer- 
enda by a minority of the elootorato, 
010 

Log-ioUing, and ocoupational ropro- 
sentation, 282; an adjustmont of 
interosts, 543 

Lombardian League, represonlation of 
guilds in the, 273 

London, liveried companies of, chose 
representatives, 270; viewed loprc- 
sentativos as agents, 435 
London Company, the, and Virglnio, 85 
Long, Walter Hume, opposes propor- 
tional ropresontation, 250 
Loomis, Zadok, charges oorruptioii, 412 
Lopes, Sir Manasseh, sentenced for 
bribing, 409 

Lords, the Houso of, 75; notliing pro- 
(Msely corresponding to, in America, 
82; and theories of roproBentation, 
439; and petitions, 616. See Great 
Council, Witenagemot 
Loring, Edward J., and an unconstitu- 
tional bill, 189 
Lot, eleotion by, 199 
Lotteries, and public opinion, 546 
Louis the Debonair, the assemblies of, 
57 

Louis IX, legislative aotivity of, 78 
Louis XIV, and absolutism, 31, 635 
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Louis XVI, and hia command to tho 
delogatoB of the Third Estate, 445 
Louisiana, puts Gonatitution in force 
■without Bubmisaion, 142; amending 
in, 101 ; legislation in Constitution of, 
179; length of Constitution of, 180; 
property qualifications in, 305; lit- 
eracy tost in, 323; single diatricta in, 
381, 382; and tendoncios in voting on 
measures, 617 

Lovelace, Francis, denies representa- 
tive government in New York, 110 
Low, Sidney, on English distriota, 301; 
on the relation between n member of 
Pailiament and hia constituents, 
443 

Lowell, Abbott Lawrence, explaina 
effect of majority requirements in 
Europe, 233; holds unity the true 
conception of public opinion, 282; on 
tho effect of general tickets in France 
and Italy, 391, 394; on instructions in 
Germany, 446; as to tho recall in 
England, 491; on the representative 
function, 504, 610; on public opinion, 
662; on the indifforenoe of the mass, 
683 

Lowell, John, receives instructions, 449 
Lowther, Sir James, election expendi- 
ture of, 408 

Lyourgus, and tho laws of Sparta, 6, 
11, 16, 20 

MacDonald, William, would combine 
regional and group representation, 
280 

Mollwain, Charles Howard, on tho de- 
velopment of Parliament, 68 
McKinley, President William, and tho 
Spanish War, 49 

McKlnatry, E, W., on the tyranny of a 
ohangoable majority, 020 
Maclay, William, gives the vie'ws of 
Senators on instiuotiona, 460, 461 
MaeVeigh, Wayne, favors election of 
Senators on a general ticket, 383 
Macon, Nathaniel, and the vote neces- 
sary for Speaker, 236 
Madison, James, as to violations of tho 
Pennsylvania Constitution, 188; and 
tho representation of classes, 273; 
receives the title of French citizen, 
288; would confine suffrage to free- 
holders, 302; said to have been tho 
object of a gerrymander, 396; and 
election expenditures, 416; and in- 
structions, 456, 460 


Magistrates, the, in Massachusetts 
Bay, 95 

Magna Charta, and English lawmak- 
ing, 13, 70; promulgated in the 
county courts, 60 ; and Constitutions, 
125; requiies a majority, 222; and 
tho right of petition, 514, 515 
Mahomet, an editor of laws, 8 
Mahon, Lord, unsuccessfully proposes 
bill to check corruption, 410 
Maine, amending the Constitution in, 
160, 160; revision by Commissions 
in, 168; majority and plurality vote 
in, 232, 244; literacy qualifications 
in, 323; numbers recognised for, 342; 
constituencies in, 347; aliens and 
Indians in, 364; favors rural com- 
munities, 364; instructions in, 464, 
466; the Referendum and the Dis- 
trict of, 670 

Maine, Sir Henry, and oustomary law, 
6; and the source of law, 11; and the 
inertia of mankind, 19; holds mon- 
archy to be comparatively recorrt, 27 ; 
as to the source of tho Constitution, 
115; as to the will of tho people, 492; 
ascribes progress to minorities, 627 
Maitland, Frederic William, on Magna 
Charta, 14; and the development of 
Parliament, 68 

Majority, the power of tho, by legislat- 
ing in Constitutions, 182; group 
representation and the, 286; the gov- 
ernment of the numerical, 496; the 
Initiative and Referendum and the, 
620. See also Minority, Plurality 
Mangum, Willie Person, refuses to obey 
instructions, 469 

Manors, in New York, and the fran- 
ohiso, 304 

MausllBld, Lord, remonstrates against 
biU aimed at corrupt practices, 408; 
and the statute relating to petitions, 
618 

Marlborough, the Duke of, buys a seat 
in Parliament, 407 

Marshall, John, and Jefferson's criti- 
cism, 23; and constitutionality, 676 
Martineau, Harriet, describes the effect 
of instructions, 467; describes tho 
effect of public opinion, 545 
Marvell, Andrew, last member of 
Parliament to receive wages, 434 
Maryland, early representation in, 107 ; 
power of initiative in, 120; church 
covenants and, 126; submits a Con- 
stitution to the people, 141; and 
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ratification o£ tho Federal Conatitn- ' 
tion, 143; Conventiona in, 151; 
amending in, 160 ; Biii of Righta in, 
177; votes larger than majority In, 
243; property qualificationa in, 298, 
303; constituencies in, 341, 351; ro- 
apportionmont in, 371; oath as to 
bribery in, 419; instructions in, 453; 
recall of Senators opposed by, 490 
Mason, George, objects to confining the 
suffrage to fieeholdcrs, 302; as to 
constitutional amendment, 513 
Masaaohuaotts, the Bible as the source 
of law in, 9; democracy in, 33; the 
compact theory in, 35; delegated 
power in, 36; sovereignty in, 39, 41; 
adopts a Roman device, 53; the Com- 
pany of, 03 ; and the force of Acts of 
Parliament, 116, 117; codifies, 126; 
asks advice of Congress about organ- 
izing, 130; sends deiegatea to first 
revolutionary Convention in Amer- 
ica, 133; perfects a Constitution, 136; 
political capacities of people of, 138; 
rejects Constitution prepared by the 
I.egislature, 140; ratifies Federal 
Constitution, 142; rctsuns original 
Constitution, 145; method of amend- 
ment of Constitution of, 145; discus- 
sion of powers of Conventions in, 
151; amending Constitution in, 160, 
16fl, 170; Bill of Rights in, 177; legis- 
lation in Constitution of, 179; evad- 
ing the Charter of, 1S7 ; unconstitu- 
tional legislation in, 189; early adopts 
the ballot, 203; the Australian ballot 
in, 204; nominating in, 204 et sqq.; 
permits compulsory voting, 218; 
unanimity sought in early, 226; ma- 
jority vote in, 227, 228, 237, 239; 
vote larger than majority in, 244; 
freemen in, 289; foreign-born and 
the vote in, 289; religious qualifica- 
tions in, 290; property qualifications 
in, 299, 303; literacy qualificationa in, 
323, 327; representation ass burden 
in, 334; constituencies in, 3,37; de- 
mands representation by numbers, 
342; recognizes inequalities, 343; dis- 
ouBsion of the alien question in, 381 ; 
and the rural communities, 366, 367; 
single districts in, 3S4, 393, 394; and 
the gerrymander, 397; and corrupt 
practices, 411, 418, 426; campaign 
expenditure in, 422; possibly repre- 
sented in Parliament, 438; instruc- 
tions in, 448, 453, 459, 460, 461, 463, 


470, 481; censures Clinrlca Runmer, 
487; the recall in, 4S7, 48!), 491); alli- 
tudo toward roprcaenliitivoSi 496; the 
primary election retoim in, 497; 
judicial opinion as to referendum in, 
600; right of petition in, 515, 519, 
523, 527; party lines in I;egislaturo 
of, 531; every petition handled in, 
631; payment of fees in, 533 ; reputa- 
tion of Legislatui'o of, 634; public 
opinion and lotteries in, 545; and 
witchcraft, 546; lack of discussion of 
candidates in town-meetings of, 555 ; 
discussion of public questions in, 556, 
557; the Initiative and Referendum 
and, 507, 570, 571, 574, 575, 579, 
580, 587, 5S9, 592, 59.3, 695, 590, 600, 
608, 016, 6l7. See also Plymouth 
Mather, Increase, cannot save the re- 
ligious franchise lor Massaohusotta, 
293 

Mather, Richard, and the minority, 225 
Matthews, Samuel, as Governor of Vir- 
ginia, 90, 91 

May, Sir Thomas Erskino, on corrupt 
practices in England, 408; on peti- 
tioning, 618 

Medill, Joseph, rocommonda minority 
representation in Illinois, 262 
Memorials, from Legislatures to Con- 
gress, 483; and llio right of petition, 
623 

Mental disease, and the franchise, 287. 

• Sfc afoo Intelligonoo 
Morriam, Charies Edward, Btudica 
non-voting, 212 

Merton, the Council of, refuses consent 
to a change in the law, 77 
Mexico, voting ago in, 288 
Michigan, Conventions in, 160; revi- 
sion by Commissions in, 158; amend- 
ing in, 101; the majority in, 237, 244, 
245; minority repreaeutation rofuaed 
by court in, 255; single distriots in, 
382; the gerrymander in, 400 , 402; 
campaign expenditure in, 422, 424; 
instructions in, 454, 472; requires 
referendum on local and special 
acts, 572; forbids the Legislature to 
change laws made by the people, 
697 

Mill, John Stuart, on the meaning of 
representative government, 197; ap- 
proves the Hare idea of personal 
representation, 248; on the represen- 
taUon of minorities, 266; on the suf- 
frage as a right or a trust, 312 ; would 
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give Iho educated claea additional 
votes, 327; thinks campaign expoudi- 
turea should bo a public charge, 427; 
as to the relation between repi-eaenfr- 
atives and oonatitaenta, 493; the 
influence oi writings of, 544; bedioves 
legislatures inoapablo of making laws, 
SXl 

Miller, Samuel Freeman, and the 
absolute majority, 239 
MiUerand, Alexandre, advocates occu- 
pational representation in France, 
27S 

Milton, John, maintains the covenant 
theory, 34; wants the name “Pariin- 
ment" changed, 67 

Minnesota, rival Conventions in, 155; 

1 amending in, 167; the majority in, 
241, 245; and right of petition, 
616 

Minority, the. Natural Bight and, 44; 
endangered by the majority, 49; 
representation in early Viiginia, 103; 
once without roprcaontation in Con- 
necticut, 324; rights of, 226; and 
the balance of power in. elections, 
564; and the Initiative, 570; and 
referenda, 019. Sec also Majority, 
Plurality 

Minority representation., 247 
Minora, and the fvanohiao, 237 
Minos, and the origin of law, 0 
Mirabeau, suggests group representa- 
tion, 248; and the represontativoa of 
the Third Estate, 445 
Mississippi, puts Constitution in force 
without submission, 142; amending 
in, 162; legislation in Constitution 
of, 170, 181; requires legislatoia to 
swear to read and execute the Con- 
stitution, 190; the majority in, 237, 
244; property qualifications in, 306; 
literacy test in, 323, 338; novel ap- 
portionment in, 370; “floaters” in 
districts qf, 377; “Shoe-string Dis- 
trict” in, 399; and instnictions to 
Senator Lamar, 474 
Missouri, Eunending Constitution in, 
160; reapportionment hi, 371; single 
districts in, 385 ; and the gerrymander, 
39S, 399; betting in, 420; Benton 
refuses to obey instructions of, 472; 
effect of the Referendum in, 606, 
615; form of a referendum question 
in, 617; voting one way in, 617 
Missouri Compromise, the, and sover- 
eignty, 43 


Mitohell, Samuel Liitham, moves 
against memorials, 524 
Moffett, Samuel Erasmus, doscribes 
the effect of prolixity in a California 
Constitution, 18S 

Monatchs, and lawmaking, 27, 46, 64, 
77, SO; Hobbes on, 37; the reaction 
'toward, 49; permit the colonists to 
make laws, S3 

Monists, and the nature of social 
structure, 278 

Monroe, ,James, thinks it liis duty to 
obey instructions, 468 
Monsou, Lord, buys a seat in Parlia- 
ment, 407 

Montana, amending Constitution in, 
162; prohibits division of counties 
into districts, 38.5; requires refcion- 
dum on bills creating debts, 572 
Montesquieu, as to the representation 
of districts, 380 

Montfort, Simon de, orders buTgeSBCs 
sent to n Parliament, 72; summons 
two repicsentativGS from each bor- 
ough, SS2 

Moore, Blaino Free, on . minority 
representation in Illinois, 252 
Morality, in relation to law, 17 
Moravia, proportional representation 
in, 249 

Mores, as the source of law, 10, 18. 
See aliO Custom 

Morgan, Edwin Dennison, suggests 
compulsory voting, 217 
Motley, John, and the reason, for ma- 
jority decision, 221 ; puts Indian clee- 
tois into definilo categories, 274; 
on the duty of the statesman, 
849 

Morris, Gouverneur, doubts the endur- 
ance of constitutional restraints, 
1S8; wishes the suffrage restricted to 
freeholders, 302 ; as to constitutional 
amendment, 513 

Morris, Robert, opposes instructions, 
461 

Morris, Robert H., favore single dis- 
tricts in New York, 394 
Morton, Mareus, on the powers of a 
Convention, 162; and the submission 
of amendments, 160; and the major- 
ity requirements in Massachusetts, 
228 

Moses, as a lawmaker, 8, 11 
Motiey, John Lothrop, on the govern- 
mont of the Netherlands, 61 
Moulton, Lord Justice, on the right of 
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the Labor Party to proviflo ■wagoa 
for Kiembers of ParliamoiU, 414 
MulCord, Eliglm, aacl the dofinition of 
law, 4, 6; oa the tyrttnny of minor- 
ities, 22(5 ; cm the ropreaantntive func- 
tion, SOfl ; on public opinion, 562 
Munro, Willinai Bonnett, as to rooout 
European Copstitutiona, IBS 
Mussolini, Benito, ireeciotn from con- 
stitutional liroitatioaa under, 166; 
(lueatioaa the capacity of the masses, 
210; discards proportional reproson- 
tation, 260; provides for group 
roproBCntation, 276; a result of iuef- 
fectivo parHamentaiy institutions, 
2SB: and election by general ticlcot, 
3SS; and instructions, 447 

Napoleon Bonaparte, believed Inw a 
scieneo, 16; view of, as to the nature 
of representation in France, 448; an 
epigram of, 6IG 

Natal, reforendum used in, 603 
National Civic Federation, and the 
onmpuign to got out the vote, 211 
Natural right, W 

Nebraska, territorial Legislature of, 
drafts a Coustitution, 140; vote 
larger than majority in, 245; re- 
duires referendum on laws creating 
debt, 572; empowers use of Initiative 
and Roferendum in local affairs, 573; 
party endorsomeat of measures on 
the ballot in, 616 

Negro, the, and franchise testa, 323; 
and apportionment, 368. See also 
Slavery 

Netherlands, asaoroblica in, 61; the 
martial laws of, 86; representation 
of guilds in, 273; delegates in, con- 
trasted with members of Parliament, 
435. See also Holland, Utrecht 
NovEida, disparity of representation of, 
308; bribery defended in, 420; in- 
stauctions in, 455; adopts the loitia- 
bve and Eeferendum, 573; forbids 
IjegislatuiB to change within certain 
time laws made by the people, 598 
Newberry, Truman Handy, campaign 
expenditures in behalf of, 424 
Now Hampshire, beginning of repre- 
sentation in, 113; authority in, 117; 
aSbs advice of Congress about organ- 
izing, 131; first to adopt a Constitu- 
tion, 1.34; revision thereof, 139; and 
the ratification of the Federal Consti- 
tution, 142; Conventions in, 160, 161 


longtli of Constitution of, 17K; ma- 
jority vote in, 232: property qualifi- 
oafiona in, 300, 301, 303; liioracy 
qualifioatioiiB in, 323; consiituonciea 
in, 340, 347; basis of npporlionmont 
in, 364; single districts in, ,380; and 
bribery, 41S: publicity for cninpnigii 
expenditure in, 426; insi ructions in, 
461, 452, 464, 462 ; right of petition in, 
515; submits plan of governmout to 
the people, 557 

New Haven. Sea Connoctioul 

New Jersey, representatives in, 111; 
church covenants and, 125; frames a 
Constitution, 136; revision by Com- 
missions in, 157; amending in, 101, 
162; tries to recall approval of amend- 
ment, 172; provision against violat- 
ing Charter of, 187 ; the lot in East, 
200; furnishes striking instance of 
majority changed by absence of ono 
Ropresontativo, 220; majority voto 
in, 227, 237 ; attempts plurality elec- 
tion oi Senator, 236; vote lorger than 
majority in, 245; courts of, rule 
against limited voting, 260 ; property 
qualifications in, 298, 30.3 ; women 
voted in, 320; censtituenoios in, 350; 
general iiolcot criticized in, 394; the 
gonymundor m, 398, 400; and corrupt 
practices, 417. 420; instructions in, 
452, 465, 471; rooull of Srauitors op- 
posed by, 490 

New Mexico, amending Constitution in, 
161, 102; and literacy tests, 326; anti 
right of petition, 515 

New York, manors and horodilary law- 
makers in, 82; beginning of represent- 
ative govornmont m, 100; church 
covenants and, 126; ratification of 
Federal Constitution by, 143; Con- 
ventions in, 150, 163, 166; revision by 
Commissiona in, 187; amending, in, 
160, 170; and aeai'ch warrants, 178: 
length of and legislation in Constitn- 
tioii of, ISO; disregard of Constitution 
in, 189; challenge of constitutionality 
in, 195; hesitates to adopt the ballot, 
203; rejects compulsory voting, 217; 
majority vote in, 227, 237; vote 
larger than majority in, 244; minority 
representation urged upon, 261; pro- 
perty qualifications in, 300, 303; 
plural voting in, 309; size of early 
eloetorale in, 317; literacy tests in, 
325, 328, 329, 359 ; constituencies in, 
349, 363; aliens in, 36-t; rural regions 
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favored in, 3Q,5, 307, 390; single 
dislriots in, 3S1, 392, 3!W; and election 
at largo of Itepresentatives in Con- 
gress, 386; the gerrymander in, 400; 
betting in, 420; campaign expendi- 
ture in, 421, 422, 424, 425; the Logis- 
latui'D of, clolermines the vote of 
Senators, 40G, 474; a Senator heeds a 
referendum of, 477; the recall in, 4S9; 
requires mass vote on debt mcjsurea, 
571 

New Zealand, eonipulsory voting in, 
21Q; the majority and second elen- 
tiona in, 233 

Newspapers, and public opinion, 559; 
and the enlightenment of the voter, 
5S3 

Nioffia, Counoil of, a representative 
body, .50; majority decision in, 
221 

Niebuhr, Barthold Georg, and change 
in ancient law, 13 

NieUBche, ITiiodrioh Wilhelm, ae to the 
equality of men, 318; oharactorizes 
Dsmooraey, 376 

Nominating, 204; the size of vote for, 
233, Sec also Assistants 

Non-voting, reasons for, 212. See nXko 
Votes 

Norfolk, the Duke of, sella a seal in 
Baiiiamont, 410 

Norman Conquest, olfoot of, on English 

lawmaking, 27 

North Carolina, Bill of Hights in, 177; 
property qunlifiealiou in, 300, 301. 
305; plural voting in, 30S; literacy 
teats in, 324; consiituonoies in, 353; 
aliens in, 364; the gerrymander in 
early, 390; instructions in, 453, 466, 
469; right of petition in, 6l5;reqviiTns 
roforendum on laws creating debt, 
572; voting one way in, 617. See also 
Carolina 

North Dakota, authorizes oompnlsoiy 
voting, 218; educational test in, 32.3, 
32S; prevents dividing counties into 
dfatricts, 385; the Initiative and con- 
stitutional amendments in, 674; pro- 
vides for amendment or repeal of 
laws made by the people, 598 

Norway, proportional representation in, 
249 

Numa, and the origin of laws, 6 

Numbers, as used in the Federal Consti- 
tution, 367. See also Numerical 

Numerical, representation, 331; appor- 
tionment, 350, 356, 369 


Oaths, and the observaneo of Constitu- 
tions, 190, and corrupt practices, 406, 
419 

Oalman, Miriam E,, on the result of the 
Initiative and Referendum in Okla- 
homa, 628 

Occupational representation, 260 

Ogden, Samuel G., starts trouble with a 
memorial, 52;i 

Ohio, power and nature of legialaluro in, 
120; Conventions in, 181; frequency 
of amendment in, 182; tries to recall 
approval, 172;, legislation in Consti- 
tution of, 179 ; the majority in, 23G, 
237, 242; and cumulative voting, 266; 
proportional reprosentatiou in, 269; 
and the property qualification, 303; 
conatltuenoies in, 360; leapportion- 
ment in, .371; refuses single districts, 
,385; campaign expenditure in, 424; 
instructions in, 454, 471, 4S0, and the 
referendum, 600; and resubmitting 
mcaeuvcB, 600 

Ohio Wesleyan XJnivorsity, students of, 
investigate non-voting, 21,3 

Oklahoma, Conventions in, 151; legisla- 
tive power to amend Constitution of, 
103; longth of Constitution of, 180, 
181; proportional reproaeutotion in, 
260; litoraoy tests and the "grand- 
father clanso” in, 324; provides 
against the gorrymandor, 398; experi- 
ence with the Initiative and Referen- 
dum in, 628 

Oligarchy, 45. See also Aristocracy 

O’Neal, Emmet, as to what a Constitu- 
tion should contain, 181, 182; inter- 
esting suggestion of as to constitu- 
encies, 396; on the representative 
principle, 495 

Onslow, Arthur, on instructions, 437; 
on the scope of representation, 438 

Opinion, becomes the basis of repre- 
sentation, 247- Sec also Public opin- 
ion 

Ordinances, 28, 65, 77, 80 

Organic representation. See Occupa- 
tional, Regional 

Oregon, rejeots proportional representa- 
tion, 289; “white population” in,. 
360; election at large of I.egislaturo 
proposed in, 389; candidates’ pam- 
phlets in, 430; instructions in, 455; 
and the Initiative and Referendum, 
673, 680, 683, 688, 689, 591, 694, 597, 
601, 608, 610, 612, 613, 6l7, 622, 623, 
624, 633, 634 
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Osgood, Ilcrljei't Leyi, wwl the Water- 
town episode ill MaBSttchiigotla J3ay, 
100; and the dovclopinent of de- 
puties, 102; quoted as to Maryland, 
109; on the origins of American 
Legislatures, 119 

Otis, James, and the scope of represen- 
tation, 43S; receives instructiona, 449 

Paine, Eolierl Treat, Jr., end instruc- 
tiona in MasaadinseUs, 448 

Paine, Thomas, eleoted to the Frenoh 
Assembly while an American citiscu, 
288 

Palfrey, John Gorham, describes the 
puipose of the Masaaoluiscfcts Bay 
ooionists, 290 

Palmerston, Lord, describes the mani- 
pulation of English eonstitncncies, 
407 

Pamphlets, publldty, 43(1, 58,3 

Parishes, as poUtioal units, 341, 418 

Parker, Alton Brooks, and the chnl- 
louge of constitutionaUty, 194 

Parker, Herbert, and the absolute ma- 
jority, 239 

Parker, Isaac, and local option, 500 

Parker, Joel, on the powers of a Con- 
vontinii, 1S4 

Parliament, tho beginnings of, 07; and 
petitions, 09, fil4; functions of, ex- 
tended by Magna Charfa, 71; be- 
comes of ago, 72; grouping of, 74; 
wanes under the Tudors, 80; grows 
under the Stuarts, 81; as to the force 
of acts of, in the Colonics, IKi; nature 
of a, 118; a Legislature distinguished 
from a, 121; the Barebonos, 128; can 
change Constitution of England, 166, 
176; and administrative detail, 184; 
the “Unreformed,” 270; as a repre- 
sentative body, 279; and minority 
parties, 285; and the origins of repre- 
sentation, 331; and corrupt practices, 
405; wages in, 434, 444; and tlieories 
of representation, 435, 440, 464. See 
also Commons, Lords 

Parsons, Theophilus, on the right of 
suffrage, 300 

Parties, and voting on oonsidtutioual 
matters, 242; and group representa- 
tion, 266, 282; and primary eleetiona, 
325; and gerrymandering, 403; and 
campaign expenditure, 431; plat- 
forms of, 499, 653; and tho duty of a 
representative, 505; and the repre- 
sentative system, 631 


PatUnanalup, in Lcgialutui'ca, 531 
Paul, a Uonmu oitiaoii, 28!) 

Psel, Sir Robert, deBcribes jniWie 
opinion, 547 

Pembroke, Loicl, ns to law luul puIJic 
opinion, 540 
Penalties, 5, 6, 17 

Penn, William, and the charter of 
Ponnsylvimin, 113, 120; lii'al to pro- 
vide for amoncliiig Lho organin law, 
144; requires property qiudifioalion 
in Pennsylvania, 299 
Pennsylvania, bcgluning of representa- 
tion iu, 113; fundamental law in, 
130; frames a Conslitiition, 135; 
fails to submit a Cmislitution to iho 
people, 141; and ratification of the 
Federal Constitution, 142; Penn pro- 
vides for amendment of Charter of, 
144; Coimcil of Censors in, 144, 187; 
provision for amendment in, 147, 
148, 101, 163; powers of Conventions 
in, 155; Declaration of Rights iu, 
177; legislation in Constituiion 'of, 
179; length of Constitution of, 180; 
violations of Charter and Constitu- 
tion of, 188, 189; votes larger than 
majority iu, 243 , 244; proportional 
representation in, 257; properly 
qualifications in, 298, 396; oonstllii- 
encios hi, 341, 360, 371; single dis- 
tricts in, 382, 303; and olootiou at 
largo of Roproaonlntives in Congress, 
386; and the govrymiuidcr, 395, 397, 
399; and corrupt praotioos, 417, 418, 
419; canipaigu oxpondituro iu, 424; 
instructiona in, <152, 4153, 464, 460; 
llie recall in, 488, 400; right of peti- 
tion in, 515 

Peuwith, tljc Earl of, favors propor- 
tional representation, 250 
Pericles, and quasi-representative na- 
ture of jury ooui'ta, 62; devises moans 
for prqteoting the fundamental law, 
186 

Peters, Onslow, on tho nature of a Con- 
vention, 151 

Petitioners, afterward Called Whigs, 516 
Petitions, and the beginiiinga of Parlia- 
ment, 69, 514; enabled the Commons 
to become lawmakers, 78; the right 
of, 514; untrustworthy, 659; and the 
Initiative, 599 ; and the Referendum, 
809, 612. Also see Signatures 
Philadelphia. See Pennsylvania 
Phillips, Wendell, and petitions in 
Massachusetts, 528 
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PUIlips, William, rcccivea malmctionB, 
44g 

Piokoiing, Timothy, roceivoa inBtruc- 
tions, 404 

Pierco, Waltur Maiaus, charges prodi- 
gal use of funds in a Reforcndum 
campaign, 613 

Pilgrim Compact, the, 93, 123 
Pinckney, Ghailca, constitutional 
amendment and the plan of, 513; in 
error as to equality in America, 539 
Pitt, William, and the Divine right of 
Kings, 39 

Platforms, patty, and public interest, 
SSI; effect of, 553 

Plebiscite. See Referendum, Submia- 
sion 

Pledges, 483 

Pliny, fears the secret ballot, 202 
Idumcr, William, and the absolute ma- 
jority, 240 ; opposes instructions, 402 
Plural voting, 271, 272, 307 
Pluraliats, and reprosetitatian, 278 
Plurality and Majority, 220; confusion 
in the use of, 227. See also Minority 
Plutarch, as to Solon, Lyourgus, and 
the laws of Athena and Sparta, 19, 
20 

Plymouth, settled by Browniats, 32; 
the patent to the Company of, 8.5; 
turned over to another body of 
apooulatora, 92; the Colony of starts 
without a eliartor, 95; proxy voting 
in, 104; orders first Declaration of 
Itights, 116; and the Pilgrim Com- 
pact, 123; penalty for non-voting in, 
217; freemen in, 289; rnligious quali- 
fications in, 293; property qualifica- 
tions in, 299; oompirlaory representa- 
tion in, 333; numbers recognised for, 
342; the recall in, 488; the Referen- 
dum in, 566, 567. See also Maasacliu- 
setts, Puritans 

Poland, effect of requirement of una- 
nimity in, 224; voting age in, 2S8; no 
imperative mandate in, 447 
Polk, Trusten, and the absolute ma- 
jority, 240 

Poll-tax, the, and the suffrage in New 
Hampshire, 303; in South Carolina, 
306; and apportionment in Massif 
chusetts, 346, 361; and an Oregon 
use of the Initiative and Referendum, 
S94 

Pollard, Albert Prederiok, on the evolu- 
tion of Parliament, 68; emphasizes 
part played by petitions, 79; calls 


representation an incident of the 
feudal system, 319 

PoUoelc, Sir Frederick, and the defini- 
tion of law, 3; on Magna Charta, 14 
Pollock, I.cmes Kerr, Jr., on party cam- 
paign funds, 423 

Population, and representation, 331. 
See also Apportionment, Cities, Nu- 
merical 

Portulis, Count.Joseph Marie, on law- 

declaring, 18 

Portland, the Duke of, election expendi- 
ture of, 408 

Porto Rico, proportional representation 
in, 256 

Portugal, members represent the nation 
in, 447 

Pratt, John, charged with corruption, 
412 

Precedents, in connection with law, 22 
Presiding officers, the sice of vote for 
choosing, 235, 230 

Protouiua, assomblea delegates in Qaul, 
55 

Primary elections, 200; and the negro 
in To.xa8 and Virginia, 326 
Private bills, and the Initintivo, S87, 
See aho Petitions, Special legisla- 
tion 

Proclamations, 28, 31, 81 
Prohibition, and sovereignty, 4,3 ; and a 
Federal Convention, 104; and the 
ratification of constitutional amond- 
monla, 105; and voting in the Senate, 
240; and instructions, 476; and the 
duty of Congressmen, 511 ; and public 
opinion, 646 
Propaganda, 560 

ftoperty, and the franchise, 294; as a 
basis of representation, 342, 347, 350, 
364, 356 

Proportional representation, 248 
Proprietary charters, 108 
ProvincisI Congresses, the, 195 
Provisions of Oxford, the, promulgated 
in the county courts, 60; result from 
petitionB, 77; and Constitutions, 125; 
mention a majority for decision, 222 
Proxy voting, in Massachusetts Bay 
and Plymouth, 104; in Maryland, 
108; in New Jersey, 112 
Prussia, no imperative mandate in, 
446; the Initiative and Referendum 
in, 666 

Piyme, George, as to the sale of seats in 
Parliament, 407 

Psychologists, and the suffrage, 328 
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PuMifl opinion, IS, 43, 282, 470, 490, 
S02, 535, 033 

Publicity, iw to oarapaign exponditure. 
425; and tlvo Initiative and Roforen,' 
dual, 623, See also Nowspapotg, 
PampWota 

Putondorf, Eoaiaa, supports Hobbes as 
to delogatoci authority, 38 
Puffer, Josiah, holds representation a 
duty, 334 

Puritans, the, and the source of law, 
9; and royal proclamations, 32; not 
democrats, 33; and'delegated author- 
ity, 35; familiar with asaeinblioa. Cl; 
Constitutions and the, 127. See also 
Conneotieut, Masaachusotts, Win- 
throp 

QualiCoatione for the suffrage, 287 
Quincy, Edmund, helps frame instruc- 
tions, 449 

Quincy, Josiah, makes trouble by 
presenting matnorials, 524 
Quorum, the, compulsory in Rhode 
Island, 107; and absolute) majorities, 
238 

Railroad rebates, defended as universal 
ouslom, 20 

Bamiro 1, raises Aragon to a Idngdom, 
68 

Bamsoyer, ChtisUan William, as to 
the number of unconstitutional laws, 
196 

Randall, Samuel Jackson, and the vote 
necessary for Speaker, 237 
Randolph, Edmund .lennings, main- 
tains the right of the logislating body 
in Virginia to establish a permanent 
Constitution, 136; constitutional 
amendment and the plan of, 513 
Randolph, John, and the vote nooessaty 
for Speaker, 236 

Ratification, of constitutional amend- 
menta, 101 

Reapportionment, 371 
Recall, 488 

Reoouly, Raymond, reports views of 
President Millerand on oooiipational 
representation in France, 278 
Redfleld, Isaac Fletcher, and local 
option, 500 

Redlioh, Joseph, and the majority, 
222 

Reed, Thomas Brackett, as to minori- 
ties, 225; and the majority of a 
quorum, 238, 240; on the voice of 


the peoplo, 4(14; on tlio futidlion of 
a roproaoiitadvci 607 
Retoreudum, tlio, raiiatiUilionality of, 
120; and thoorioa of voim'scnfiitiun, 
198, 497, 499; and instruetiona, 470, 
and the Iivitintivo, 5!)0. Sta also 
Initiative luid Setcroiidum, Submis- 
sion. 

Reform Act, the, and regional represen- 
tation, 335; and rotten boroughs, 407 
Regional ropreBOiitatioU, 278; defects 
olt, 283; the change from, 331. Sec 
oiao Locality 

Efiinsch, Paul Samuel, argues for group 
representation, 279 

Religion, and law, C; and the franchise, 
290, 399. See also Church 
Remonstrances. See Petitions. 

Reports, of the oourts, 26 
Representation, begins as dDlegalecl 
authority, 35; scope of the word, 51; 
in Greece and Rome, 51; a growth, 
65; in English matters judicial, 69; 
and fiscal, 70 ; first application to a 
national council in England, 70; in 
the Amorienn oolonios, 90 ct S(jr/.; 
shifts from status to opinion, 247; 
proportional, 248; occupational, 2119; 
thoorioa of, 434, 465, 477, 030 
Roprosontativo govornment,, 61), 51; 
among the Toulons, 56; in IccIiukI, 
68; and the Isle of Man, 68; in fipain , 
88; in Franco, 01); In the Nulhci'liintlHi 
62; in China, 03; in England, lili; 
in the American colonics, 82; the 
definition of, 1D7; the pipblMii of, 
643; becoinoB iinsatisfaclory, 672, 
631 

Republican form of government, the, 
147, C33 

Republican National Comnfittee, ox- 
pendituroB of, 424 

Republics, commended by Proderiolc 
the Great, 46, See also Democracy 
Residence, and the franchise, 289, SS4 
Responsibility, of legislators, 492, 614; 

of voters, 614. See also Theories 
Revising Constitutions, See Amending 
Rhode Island, organizes the General 
Court, 107; uses its charter as organic 
law, 125, 136; amendment in, 147, 
161; plurality vote in, 227, 232; vote 
larger than majority in, 244; courts of 
rule against limited voting, 269; no 
religious qualification for vote in, 
293; charter empowers admission 
into, SOO; property qualifioation in. 
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301, 304; constituencies in, 340, 34S; 
and instructions, 45C, 470; and recall 
proposed by, 490 ; tie Initiative and ' 
Eefetendum in early, S08; requires' 
mass vote on debt measures, 571 ' 

Richard II, the dispensing power under, i 
30; attitude of toward the Commons, | 
78; aasorta tho ordinance power, 80 
Richmond, the Duke of, supports repre- 
sentation by numbers, 33S 
Richmond “Timsa-Dispatch,” trios to 
ascertain public opinion, 557 
Rights, the Bill of, and tho dispensing 
power, 39; of a oitizon of Athens or 
' Rome, 53; Declaration of, the first in 
Amuriea, 115; the Bill of, and the 
origin of Constitutions, 125; Bills of, 
in tho American Constitutions, 137, 
1Q4, 177; and the suffrage, 312; and 
the doctrine of instructions, 452; and 
the Initiative and Referendum, 575 
Ritchie, David George, on sovereignty, 
43 

Rives, William Cabell, allegea a Vir- 
ginia geriymandev, 390; resigns 
rather tlian obey instructions, 468 
Robertson, William, doacribes repre- 
sentative government in Spain, 68 
Rockingham, Lord, and eorrupt prac- 
tices in England, 408 
Romo, beliefs in as to origin of law, 6, 7 ; 
otfeot of old othioal standards in, 13; 
Ulpian's justifteation of ainpiro hi, 27; 
dologatod power in, 52; tho rights and 
duties of a citizen of, S3; corrupt 
practices in, 64 ; Constitutions in, 123 ; 
tho ballot in, 201 ; majority choice in, 
221; citizenship in, 289; properly 
qualification in, 234; equal voting 
power in, 318; corrupt practices in, 
405. jSee also Italy 

Romilly, Sir Samuel, buys a seat in 
Parliament, 410 

Roosevelt, Theodore, proposes that 
campaign expenditures be a public 
charge, 431 ; on the duty of a repre- 
sentative, 603 

Root, Elihu, as to the relatione between 
Congress and the Supremo Court, 
193; gives the reason for favoring the 
country regions in apportionment, 
365; on voters, 633 

Rotten boroughs in England, 335, 406 
Rousseau, Jean Jacques, and oompaot 
as the origin of law, 10 ; on the artifi- 
cial character of legislation, 14, 15; 
the contract theory of, 34; tho sover- 


eignty theory of, 40; and the accept- 
able monarch, 45; and sovereignly, 
198; as to majorltios and minorltioa, 
225, 248; shares in developing the 
power of the people, 535; finds law 
end public opinion identical, 540 ; on 
leadership, 647 

Rowan, John, votes .as instructed 
though against his judgment, 468 
Ruggles, Charles H., on the duty of the 
Legislature, 498 

Rumania, amending Constitution of, 
168; compulsory voting in, 216; uni- 
versity representation in, 271 ; group 
representation in, 274; voting age in, 
288 

Rural representation, 304, 378 
Rush, Benjamm, on unanimity in vot- 
ing, 224; on the obligation of dele- 
gates in the Dutch Republic, 456 
Russell, Lord John, introduces an act 
relating to bribery, 410; on the ob- 
ject of representation, 549 
Russia, adopts representative institu- 
tions, 63; indirect election in, 208; 
group representation in, 276; voting 
age in, 288; favors the city voters, 
367 

Ruthciforth, Thomas, and tho reason 
for tho majority requirement, 223 
Rutledge, Edward or John, and the 
proper form of government for a 
State, 131 

Rutledge, John, opposes confining tho 
suffrage to freohDidora, 302 

Saint-Just, auggosls group representa- 
tion, 248 

Salburgh, Isaac, ehaigos corruption, 412 
Sanctions, Sea Penalties 
Savage, James, on the charter powers of 
tho Massachusetts Bay Colony, 99; 
on tho views of John Winthrop, 101 
Savigny, Eriedrioh Karl von, definition 
of law by , 3 ; and customary law, 5, 21 ; 
and code-making, 16 
Saxony, and the representative idea, 66 
Schouler, William, argues for plurality 
choice in Massachusetts, 231 ; on tho 
effect of small districts in Masaaohu- 
setta, 393 

Scotland, corrupt practices in, 407 
Scott, Sir Walter, quoted, 73 
iScriifin de lists and scrutin d'amndisse- 
ment, 249, 387. See also General 
Ticket 

Secrecy, of tho ballot, 201 



662 


INDEX 


Selwyn, Sir George, sells a seat in Pur- 
liamont, 406 

Senate, Iho United Stales, and appor- 
tionment, 368, See also Inatruotions, 
He call 

Soparation of powers, none in Saxon 
Times, 65 

Septennial Act, the, and the nature of 
Parliament, 4 3C 

Serbia, proportional representation in, 
2-19 

Servius Tullius, divides the people of 
Eome into claaaea on the basis of 
wealth, 204 

Sewotl, Samuel, and the witchcraft de- 
lusion, 546 

Shafroth, John Franklin, instigates a 
law for payment of campaign expendi- 
tures from the public treasury, 432 
Shaftesbury, Earl of. See Cooper, 
Ashley 

Shaw, Albert, suggests election by tho 
group system in cities, 392 
Sbnw, Lord, on tho right of tho Labor 
Party to provide wages for members 
of Parliament, 444 

Shaw, Luoion, and tho requiromonts as 
to votes in legislative bodies, 245 
Sheldon, Archbishop Gilbert, concludes 
an arrangement ns to relations be- 
tween clergy and Parliament, 75 
Sheppard, John Shoemaker, .Ir,, on the 
ofiect of tho Initiative and Eofer- 
endum, 621 ' 

Sherman, Hoger, knows but one way to 
ascertain the public opinion of his 
State, 490; on the people and govern- 
ment, 639 

Sliields, James, obeys instructions, 471 
Shiremoot, the, 03 

Shirley, lyiUinm, complains about the 
size of the Massachusetts House, 339 
Short ballot refonn, the, 21S; and dis- 
tricts, 394; and conditions produced 
by the Boforendum, 0OS 
Sicily, regional representation in, 331 
Signatures, on petitions, 630, 609, 610 
Sikes, Earl Bay, and corrupt practices 
in elections, 431 

Simon, Thoophile, and intelligence 
tests, 328 

Skinner, Thomas, presents petitio: 

making trouble, 516 
Slavery, perpetuated by a single vote. 
220; and apportionment, 357, 368, 
and the right of petition, S25; and 
public gpinion, 545. See also Negro 


Slosson, Edwin Emery, dosetihes a 
Swisa Rofoi'cndiim, 606 
Sloughtor, Henry, inslruelcd to hold 
tMaomhlies in Now York, 111 
Smith, Captain John, and tho pstab- 
lisliing of ropreaontalivo institutions 
in Bormuda, 91 

Smith, Meianoton, favors power to re- 
call Senators, 490 

Smith, Rev. Thomns, lights for a Con- 
btitutioiml Convention in Mnssaohu- 
sotts, 130 

Smith, Willi.im Loughton, doserihes 
Southern election practices, 417 
Smith, William S., starts troulila with a 
memorial, 523 

Snow, Freeman, ns to tho aim of popu- 
lar government, 626 
Socialists, in legislative bodies, 264 ; and 
party discipline, 445 
Solon, and the laws of Athens, 6, 11, 10, 
19, 20 

South Africa, power to amend Consti- 
tution of, 168: proportional represen- 
tation in, 261; referenda relating to 
forlciiiting of, 603 

Soutliard, Samuel Lewis, poinls out a 
woalmess in tho argument for instruc- 
tions, 470 

Soutli Carolina, advice to, about organ- 
izing, 133; adopts .a Constitution, 
134; omits submission, 142; Conven- 
tions in, 160; amending in, 100, 162,' 
length ot Constitution of, 178; 
legislation in Constitution of, 170; 
majority vote in, 227, 243; property 
qualifications in, 300, 305; plural vot- 
ing in, 308; Legislature of, alone 
choosing olootors in 1828, 321; litor- 
aey test in, 323; parishes as distriet 
in, 341; proportionate representation 
in, 364; and corrupt practices, 418; 
instruotioiiB in, 462; requires vote of 
the people for creating debt, 572; 
voting one way in, 617. See also 
Carolina 

Sovereignty, 17, 27, 31, 198; and Con- 
ventions, 151; and representation, 
278; in Rhode Island, 304; and the 
power of Legislatures, 600 
Speaker, a permanent, first appointed, 76 
Special legislation, in Constitutions, 
179; and the Referendum, 672, 687. 
See aho Private bills 
Speeialiets, in legislative bodies, 26,3 
Spencer, Herbert, favors classes as the 
basis of representation, 278 
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South Dakota, voto lavgor than ma- 
jority in, 245; minority representa- 
tion rojocted by voters in, 250; 
adopts the Initiative and Referen- 
dum, 573; the emergency clause in, 
600; signatures in. Oil, 612; dia- 
orimination of voters in, 617 
Spain, tho rvar with, 49; develops 
genuine representation, 5S; compul- 
sory voting in, 210 ; group representa- 
tion in, 276; regional representation 
in, 331 

Sparks, Jared, quoted, 462 
Sparta, Apollo believod the legislator 
of, 0; endurance of tho laws in, 20; 
majority choice in, 221 
Spencer, Lord, election expendituro of, 
408 

Spinoza, Benedict, supports Hobbes as 
to delegated authority, 38 
Spotswood, Alexander, and early gerry- 
mandering in Virginia, 396 
Sprague, Pdeg, resigns when instructed, 
468 

Stamp Act rosolutions, 118 
States, discriminated from "the peo- 
ple," 41; tho Colonies organize as, 
130 

States General, the, in France, 60 
Statesman, the ta.sk of tho, 18, 662 
• Statute of Frauds, 12 
Statutes, 2‘2, 28; distinguished from 
ordinances, 80; 'and ConsUtutions, 
179. Sc/i also Submission 
Stephen, Sir James Fitzj,imos, quoted 
as to tho King of Eriinoo as lawgiver, 
60; gives a graplric reason for ma- 
jority decision, 221 

Stephan, Leslie, and tho relation o£ 
custom to laws, 17 

Sterne, Simon, on the relation of voting 
to representation, 19D; advocates 
proportional representation, 251 ; 
points out its interference with com- 
promise, 28,3 

Rticknoy, Albeit, on pledges, 485 
Stiolcney, 'William, gives an anecdote 
showing the ease of evading property 
qualification, 309 

Stimsen, Frederic Jesup, as to judge- 
made law, 23 ; as to what a Constitu- 
tion should contain, 181 
Stockholders' meeting, the Massaohu- 
setta General Court as a, 97 
Stockton, L, D., denies the power of the 
people to legislate, 498 
Stone, David, resigns when inourring 


tho disapprobation oi tho Geneial 
Assembly, 400 

Stone, William Joel, and tho vote nec- 
essary for President of the Senate, 
235 

Storey, Moorfield, tells of the censure of 
Sumner, 4S7 

Story, Joseph, on the distinction be- 
tween a State and .a Legislature, 41 
Strange, Robert, evades obedience to 
instructions, 469 

Stuart, Charles Edward, presents in- 
structiona, 473 

Stuart, William Z., strictures of, on the 
legislative branch, 19.3 
Stubbs, Bishop Winiam, and tho sanc- 
tity of law, 7 ; on tho shiremoot, 63 ; 
as to the Witan, 64; and the Erst 
summoning of representatives, 70 ; on 
the failure of the lawyers to become 
an Estate, 78 ; and the representation 
of classes in modiieval times, 295 
.Submission, of Constitutions, 1.36 ct 
sgq.; of amendments, 169; of legisla- 
tion, 490, 600, Sts also Eefoiondum 
Suffrage, the, 311. See also Franchise 
Sullivan, James, supports John Adams 
for the instiluling of state govern- 
ments, 131; receives instructions, 449 
Sumner, Charles, on tho object of free 
institutions, 48; on tho right of suf- 
frage, 316; censuTud by the Mnssn- 
chuBotts Legislature, 487 
Sumner, William Graham, on custom 
as tho source of law, 10, 18; as to the 
limitations of the unoduontod man, 
551; questions the theory of elections 
in four particulars, 552 
Supremo Court of the United States, 
the reports of the, 26; arid constitu- 
tionality, 102, 196; and apportion- 
ment, 375 

Suspending power, tho, 29, 38 
Sw'earingon, Thomas, and W ashinglon’s 
election expenditures, 415 
Sweden, four Estates in, 74; propor- 
tional representation in, 240 
Switzerland, amending Constitution of, 
168; compulsory voting in, 216; pro- 
portional representation in, 249, 258; 
equal voting power in, 318; repponal 
representation in, S31; contrasted 
■with England in matter of representa- 
tives, 435: no imperative mandate 
in, 448; the Initiative and Referen- 
dum in, 503, 684, 586, 686, 694, 604, 
606, 608, 612, 615, 628 
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Sydnoy, Algernon, on u'proaenlalion, ' 
435; iind the Constitution of P<ani-i 
sylvauia, 452 , luicl tile rolaiiona of i 
tnoinbers of Parliament with llioii 
constituents, 464 
Synods, 54 

Taboos. See Custom 
Tacitus, tells of political methoils of 
Germanic tribes, 56; and then voting 
methods, 221 

Tuff Vale cnao, the, and pledges. 486 
Taft, 'William Howaid, as to what a 
Constitution should ooutain, 181; on 
the relation of lepresentativos and 
constituents, 494; on the function of 
a ropreaontativo, 603; as to the sig- 
nificance of the size of votes, 618; as 
to the probable effect of the Initiative 
and Boferendum, 621 
Tages, a legislator, 6 
Taney, Eoger Brooke, constitutional 
opinion of ignoiod by Lincoln, 192 
Tariff, tha, and instTOcttona, 466, 472; 
and the change in Wcbstai's views, 
601 

Tasmania, compulsory voting in, 210; 

proportional lepresontation in, 261 
Taswoll-Langmoncl, Thomas Pitt, as to 
dispensing and suspeiiding powois, 
29; as to represontation in oaily 
England, 04 

Taxation, and Magna Charta, 71; Eng- 
lish and Amorioan oontriwtod, 82; 
discussed in Maasaihuactts Bay, 99; 
and the colonial assomhlios, 117; and 
the Iianohiso, 307; without ropro- 
sentalion, 438 ; and the Beforendum, 
571. See also Poll-tax, Property 
Taylor, Foniimgs, argues that Legisla- 
tures arc not Parliaments, 121 
Tazewell, Littleton Waller, refuses to 
transmit instruetions, 458 ; vioivs his 
position as Senator like that of an 
Ambassador, 506 

TenneBBse, amending the GonsUtution 
in, 161, 162 ; the majority in, 242 ; and 
the property qualification, 303; 
plural voting in, 30S; constituencies 
in, 360, 364; the gerrymander in, 
397; and bribery, 418; instructions 
in, 464; recall of Senators opposed 
by, 490 

Teutons, and the otigins of representa- 
tive government, 55; cany the folk- 
moot into Britain, 63; denied credit 
for origins, 332 


Toxaa, vote larger than majority in, 
211; oxeUisiun of (lui luigio in, 32-1; 
basis of appnrfioiinioiit in, 361, 
nml Federal ruappoilioiunout, 373 
Thooiics of ropi'osontafmn, 434. See 
also Iiiatruu Lions, indopondonco. Peti- 
tion, Public opinion 
Thibaut, Anion Friediich, proposed 
making a code, 15 

Thiouy, Jacques N. A,, as to the failure 
oi representativo government in 
France, 61 

Thuoydidos, and the unwrifton law, 10 
Tiodoman, Cliristoplior Gustavus, as to 
the basis of law, 17 
Tildeii, Samuel Jones, appoints a Com- 
mission to advise as to constitutional 
amendments, 158 

Tinkham, George Holden, gets a vote 
on Southern representation, 358 
Tisdolo, Bllcanah, and tho name 
“gerrymander," 395 
Tooquevillo, Alexis C. H. M. de, as to 
instructions, 484 

Tories, first known as AbhotrsTS, 619; 

wioDg as to pctitioiia, 5lS 
Town-mootings, and tlie Massnehu- 
sotts Constitution, 130, 130; in New 
H-ampshiro, 130; and instiuctions, 
448; discussion in, .565, 556; as the 
finest tyjio of Boll-govornmont, 504 ; < 
faults of the, 020 

Trades Disputes Act, tho, passod as a 
result of pledges, 485 
Treadway, Alien Towner, Books to elioit 
public opinion, 068 

Tronvant James, on the ownership of 
land ns a franeliiso feat, .300 
Trustees, roprcaonta lives as, 434, 030 
Tucker, Henry St. Qoorgo, donios flio 
right of aliens to he ropresonlori, 
357 

Tucker, Thomas Tudor, favors in- 
struetiona, 400 

Tuckerman, Eliot, and the absolute 
majority, 240 

Turkey, indirect election in, 209 
Tuaoulam, and the origin of law, 6 
Twine, John, reports the first legisla- 
tive assembly in Virginia, 8S 
Tyler, Jolin, signs a bill in spite of 
doubts as 1o its eonstifutionalily, 
190, 3SC; resigns rather than obey 
inatruotiona, 468 

Tyler, Boyall, and the right of peti- 
tion, 529 

Tynwald, the, of the Isle of Man, 68 




